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ADDITIONAL  RULES 


or    THE 


COURT  OF  CHj^NCERY, 


II....OF    THE    CLERK. 

Febbuaey  12, 1856. 

1  J.  That  all  moneys  paid  into  the  court  shall  be  deposited  forthwith  in 
"  the  Trenton  Banking  Company"  to  the  credit  of  "  the  Court  of  Chancery 
of  the  State  of  New  Jersey,"  unless  otherwise  specially  ordered  by  the 
court ;  and  no  moneys  on  deposit  under  this,  or  any  special  order  of  the 
court,  shall  be  drawn,  except  by  a  draft  or  check  of  the  clerk,  endorsed  by 
the  Chancellor  :  and  whenever  any  money  is  paid  into  court,  it  shall  be  the 
duty  of  the  clerk,  immediately  upon  the  receipt  thereof,  to  give  notice  of 
the  same  to  the  Chancellor. 

III....OF    MASTERS    AND     EXAMINERS. 

March  U,  1857. 

4.  That  all  references  in  Divorce  and  Partition  shall  be  made  to  a  "  spe- 
cial master." 

It  is  ordered  by  the  court,  that  the  following  masters  be  designated  as 
••  special  masters"  of  the  court. 

Bebo£9 — Richard  R.  Paulison  and  Manning  M.  Knapp. 

Hudson — Isaac  W.  Scudder  and  Frederick  B.  Ogden. 

Passaic — Aaron  S.  Pennington  and  John  Hopper. 

Essex — ^William  K.  McDonald,  Joseph  P.  Bradley,  Theodore  Frelinghuy- 
sen,  jun.,  Algernon  S.  Hubbell,  John  R.  Weeks,  Amzi  Dodd,  Lewis  C.  Gro- 
ver,  Theodore  Runyon,  and  William  S.  Whitehead. 

Usioy — William  F.  Day,  William  J.  Magie,  and  Robert  S.  Green. 

Sussex — David  Thompson  and  Thomas  N.  McCarter. 

MoBRis — Edward  W.  Whelpley,  Theodore  Little,  Vancleve  Dalrimple, 
and  Jacob  Vanatta. 

Wabre5 — Phineas  B.  Kennedy  and  Jehiel  G.  Shipman. 

HuiTTEBDON — Peter  I.  Clark  and  Alexander  Wurts. 

Mebceb — James  Wilson,  Caleb  S,  Green,  Andrew  Dutches,  Barker  Gum- 
mere,  Edward  W.  Scudder,  and  Joseph  H.  Hough. 

Middlesex— William  H.  Leupp,  John  S.  Blauvelt,  Robert  Adrain, 
George  C.  Ludlow,  and  Thomas  H.  Shaffer. 

A* 


6  SULSSy    XTC. 

Mo5XorTH — Bennington  F.  lUndolj^b.  Aaron  B.  Throckmorton,  Joel 
Parker,  and  Henry  S.  Little. 

Salem — William  S.  Claw«on  and  Andrew  Sinnickson. 

Somerset — George  H.  Brown,  Hugh  M.  Gaston,  and  John  V.  Voorh«>es. 

BrBLi3f<;Toy — Edward  Wood,  John  C.  Ten  Evck.  Garrit  S.  Cannon,  and 
John  L.  X.  r?tratton. 

Camde5 — Thomas  P.  Caq»enter.  Richard  W.  Howell,  and  Jame«  B.  I>ay:on. 

CrMBERLATD — John  T.  Xixon  and  Charl*??  E.  Elmer. 

GLOCCEiTEE — John  B.  Harrison  and  John  C.  Smallwood. 

IX....OF    INJUNCTION'S. 

AcGL-ST  21,  1S54. 

\2.  No  injunction  shall  be  allowed  against  an  incorj-orated  c<'mpany.  or 
against  any  individual,  the  efifect  of  which  is  to  stay  the  progref's  of  any 
public  work  authorized  by  any  law  of  this  state,  without  an  order  first 
ma'le  to  show  cause,  as  directed  by  Xo.  2  of  the  general  rules  of  this  coun. 
under  the  head  of  InjunctionB ;  and  this  rule  shall  not  be  dispensed  with 
in  any  case,  except  by  the  order  of  the  Chanot-llor  first  obtained  and  filed, 
unless  such  injunction  be  granted  by  the  Chancellor  himself. 

XXII....OF  guardians'  sales  of  infants'  and 
idiots'  or  lunatics'   estates. 

8.  Add,  in  third  line,  after  the  word  •*  receivers/'  "  and  of  all  j:»erson8 
who  have  received   money  for  investment  undtr  any  order  of  this  court." 

jAyiABY  2«),  1854. 

It  is  ordered,  that  Joseph  H.  Hough  be  appointed  the  master  design  at  t-d 
by  the  ninth  section  of  the  twenty -second  rule  of  this  court. 

10.  The  guardian  shall  be  entitled  to  receive  on  all  sales  of  such  infants' 
estates  the  following  percentage : 

1.  On  all  sums  not  over  one  thousand  dollars,  two  per  cent,  on  the 
amount  of  sales. 

2.  If  over  one  thousand  dollars,  and  not  exceeding  three  thousand  dol- 
lars, one  f-er  cent,  on  such  excess ;  and 

3.  If  over  three  thousand  dollars,  one  half  of  one  per  cent,  on  such  excess. 

11.  That  all  duties  to  be  {performed  by  a  master  under  this  rule,  respect- 
ing guardians'  sales  of  infants'  and  idiots'  or  lunatics'  estates,  shall  be  j>er- 
formed  by  the  masters  who  are  designated  by  the  Chancellor  as  **  sf»ecial 
masters.'* 

XXII L...0 f   partition. 

March  14,  1857. 

On  page  47  of  printed  rules,  lOth  line,  strike  all  out  after  the  word 
•*  which,"  and  insert  *'  are  designated  by  the  act  entitled,  *  A  further  sup- 
plement to  the  act  entitled,  an  aot  for  the  more  easy  partition  of  lands 
lield  by  coparceners,  joint  tenants,  and  tenants  in  common.'  "—Approved 
Mmc^  29,  1855. 


XXYL..U)N    BXSCUTIOK. 

Mabch  U,  1857. 

1.  That  erery  sheriff  shall  make  retom  of  his  execution^  and  pay  to  ihe 
clerk  of  this  court  any  surplus  in  his  hands  within  thirty  days  after  sale ; 
and  no  execution  shall  hereafter  be  directed  to  any  sheriff  while  he  shall 
be  in  default  in  either  of  the  above  respects ;  and  any  sheriff,  who  shall 
pay  over  to  any  defendant  named  on  an  execution,  any  money  raised  by 
him  on  the  same,  unless  so  directed  by  the  writ,  or  by  an  order  of  the 
court  afterwards  made,  shall  have  no  allowance  for  the  same. 

IIL...OF    APPLICATIONS    FOR    DIVISION    OF    REAL 

ESTATE. 

In  section  1,  fourth  line,  strike  out  the  words  "  fifteen  days,"  and  insert 
"  four  weeks.'* 

y....OF  PRINTING  EYIDENCB  ON  APPEAL. 

In  caj>e  of  appeal  to  the  Prerogative  Court  from  a  sentence  or  decree  of 
the  Orphans  Court  on  a  caveat  put  in  against  proving  a  will,  the  party  ap- 
pealing shall  cause  the  evidence  which  has  been  reduced  to  writing  in  the 
court  below  to  be  printed,  and  shall  deliver  a  copy  thereof  to  the  Ordinary, 
and  &ho  to  the  opposite  party,  at  the  time  of  the  hearing  the  appeal,  and 
on  failure  thereof  the  appeal  shall  be  dismissed. 

July  1, 1858. 

Where  any  complainant  or  petitioner  in  any  action  or  proceeding  in  this 
court  shall  desire  to  avail  himself  of  the  benefit  of  the  second  section  of 
the  act  of  the  legislature,  approved  April  5th,  1855,  entitled,  "  An  act  re- 
specting witnesses,"  he  shall  be  sworn  and  examined  as  a  witness  for  the 
purposes  mentioned  in  the  act  before  any  other  witness  shall  be  examined 
in  the  cause,  either  on  the  part  of  the  complainant  or  defendant,  and  the 
testimony  of  such  complainant  shall  be  taken  within  twenty  days  after  is- 
sue joined. 
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THE   COURT   OF   CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY, 


MAY  TERM,  1858. 


BENJAMIN  WILLIAMSON,  Esq.,  Csancellor. 


Bell  and  others  vs.  Fleming's  Executors  and  others. 

A  mortgage  given  to  Becnre  future  advances  is  valid  in  tbis  state. 

Whether  it  will  secure  advances  to  the  time  only  when  the  subsequent  en- 
cumbrance was  actually  executed,  or  to  the  time  of  the  actual  notice  of  such 
future  encumbrance,  may  be  deemed  not  altogether  a  settled  question. 

It  is  not  necessary  that  such  mortgage  should  show  on  its  face  that  it  was 
^iven  as  a  security  for  future  advances;  though,  as  a  matter  of  propriety  and 
safety,  this  should  be  done. 

Psml  evidence  is  competent  for  the  purpose  of  showing  that  the  mortgage 
was  intended  to  secure  a  debt  different  Irom  that  expressed  in  it. 

Neither  does  such  mortgage  contravene  the  registry  laws  of  this  state. 

The  registry  of  a  mortgage  is  not  intended  as  notice  of  the  amount  due  upon 
it. 

W.  W.  F.,  being  indebted  to  his  father,  T.  F.,  executed  to  him  a  mortgage. 
Some  time  after,  be  mude  a  general  assignment,  under  the  act  for  the  beili- 
fit  of  his  creditors.  The  father  presented  hid  cliiiiu  against  the  son  to  the 
SMsignees,  stating  therein,  and  in  the  offidnvit  annexed  thereto,  tliat  part  of 
it  was  secured  by  murtgage.  Afterwards  T.  F.  dying,  his  will  cuntaineil 
this  clause—"  lu  order  to  place  my  children  as  nearly  upon  an  equality  ).■ 
nuiy  be,  I  direct  tliat  all  the  debts  with  which  my  sous  are  respectively 
oharged  upon  my  leger  shall  be  deducted  from  their  respective  sharea 
of  my  estate,  ■llowiag  to  each  of  them  a  credit  of  twenty-five  thousand  duU 
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Bell  V.  Fleming's  Ezecuton. 

lara,  being  the  snm  I  have  advanced,  or  given,  hereby  to  their  sisters,  ex- 
cepting always  my  son  W.  W.  F.,  against  whom  I  desire  my  executors  to 
prosecute  no  suit  or  claim  for  any  debts  he  may  owe  me ;  but  not  to  aban- 
don the  proceedings  commenced  against  the  estate  assigned  by  him  to 
Messrs.  Bell  and  Markley  for  the  benefit  of  his  creditors.'* 

Heldf  that  the  above  recited  clause  did  not  operate  as  au  equitable  release  of 
the  mortgage.  • 

Held  further,  that  the  testator,  by  proving  his  debt  before  the  assignees  in 
the  manner  specified,  did  not  abandon  his  mortgage  security. 


A,  Browning  and  AtVy  Gen,  Dayton^  for  complainants. 
i?.  S.  Field  and  T.  S.  Carpenter^  for  defendants. 

The  Chancellor.  William  AV.  Fleming  and  Daniel  S. 
Miller,  jun.,  were  seized  in  fee  simple,  equally,  as  tenants 
in  common,  of  several  large  and  valuable  tracts  of  land, 
situate  in  the  counties  of  Burlington,  Camden,  and  At- 
lantic, and  g'enerallj  known  and  designated  as  the 
^"^  Aision  estate  J" 

On  the  eighth  of  August,  eighteen  hundred  and  fifty- 
four,  AVilliam  W.  Fleming  executed  to  his  father,  Thomas 
Fleming,  then  residing  in  the  city  of  Philadelphia,  a 
bond,  in  the  penal  sum  of  two  hundred  thousand  dollars, 
conditioned  for  the  payment  of  one  hundred  thousand 
dollars,  in  two  years  from  the  date  thereof,  with  interest 
thereon,  in  quarterly  payments;  and  to  secure  the  pay*'- 
ment  of  the  said  bond,  according  to  its  condition,  the 
said  William  W.  Fleming  and  his  wife  executed  to  the 
said  Thomas  Fleming  a  mortgage  upon  the  "  Atsion  es- 
tate.'* 

After  the  execution  and  recording  of  this  mortgage, 
an(}  on  the  eleventh  of  September,  eighteen  Imndred  and 
•fty-four,  William  W.  Fleming  made  a  general  assign- 
#  ment,  for  the  benefit  of  his  creditors,  to  the  complafn- 
ants  in  this  suit,  by  virtue  of  which  his  interest  and  title 
in  the  *' Atsion  estate'*  became  vested  in  the  complain-^- 
ants,  as  his  assignees. 

Immediately  after  the  assignment,  Thomas  Fleming 
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presented  claims  to  the  assignees,  of  debts  due  to  him 
from  his  son,  amounting  to  upwards  of  one  hundred  and 
eighty  thousand  dollars,  which  were  incorporated  into  a 
list  of  creditors,  which  the  assignees  were  required  by 
law  to  make,  and  which  list  was  filed  with  the  clerk  of 
Common  Pleas  of  the  county  of  Burlington.  Among 
these  claims,  so  presented  to  the  assignees  by  Thomas 
Fleming,  was  the  debt  secured  by  the  bond  and  mortgage 
before  mentioned. 

Since  then  Thomas  Fleming  has  deceased,  leaving  a 
will,  bearing  date  the  fifteenth  of  February,  eighteen 
hundred  and  fifty-five,  which  was  after  the  presentation 
of  his  claims,  as  aforesaid,  to  the  assignees.  By  his  will, 
he  gives  some  directions  to  his  executors  in  reference  to 
the  ]»rosecution  of  the  claims  so  presented. 

There  are  three  questions  involved  in  this  suit.  These 
arise  between  the  complainants,  as  assignees  of  William 
W.  Iteming,  and  the  executor  of  the  will  of  Thomas 
Fleming:,  who  has  taken  out  letters  testameutarv  in  this 
state-. 

The  first  question  is  as  to  the  validity  of  the  mortgage ;. 
seco}hl,  as  to  the  construction  of  the  will  of  Thomas 
Fleming,  whether  it  operates  as  a  release  of  the  mortgage  ; 
tlurd,  the  effect  upon  the  mortgage  security,  resulting 
from  the  fact  of  proof  of  the  debt  under  the  assignment. 

It  is  insisted  that  the  mortgage  is  invalid,  because  it 
was  given,  in  part,  to  secure  future  advances.  The  broad 
ground  is  taken,  that  a  mortgage  for  future  advances  is 
not  valid  in  this  state.  At  the  time  of  the  execution  of 
the  mortgage,  there  was  a  debt  due  from  William  to 
Thomas  Fleming,  for  money  advanced,  of  §38,894.61. 
The  mortgage  was  executed  to  secure  that  debt,  and  such 
further  advances  as  Thomas  Fleming  might  make  to  his 
son,  not  exceeding  the  amount  mentioned  in  the  bond 
and  mortgage.  Between  the  date  of  the  mortgage,  which 
was  the  eighth  of  August,  1854,  and  the  date  of  the  deed 
of  assignment,  which  was  the  11th  of  September,  1854, 
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Thomas  Fleming  advanced  to  his  son,  in  different  sums, 
from  time  to  time,  $20,024.58,  making  the  aggregate 
debt  secured  by  the  mortgage  ?58,919.19.  It  is  con- 
tended, not  only  that  the  mortgage  is  invalid  as  a  Rccur- 
ity  for  the  advances  which  were  made  subscMjuent  to  its 
execution,  but  as  to  the  debt,  also,  which  was  due  at  the 
time*of  its  execution. 

Tt  has  been  repeatedly  decided  that  a  mortgage  to  se- 
cure future  advances  is  a  valid  security,  as  against  subse- 
quent encumbrances,  for  all  advances  made  up  to  the  time 
....wlien  such  encumbrances  intervene.  AVhether  it  will  se- 
f  cure  advances  to  the  time  only  when  the  subsc«juciit  en- 
cumbrance was  actual  I V  executed,  or  to  the  time  of  the 
actual  notice  of  such  future  encumbrance,  niavTje  deemed 
not  iiltogethcr  a  settled  questic^n*  The  authorities  are 
numerous,  and  are  very  dcciilcd  and  uniform  in  reference 
to  the  validity  of  such  mortgages,  as  Ilgain^t  a  subsequent 
lien  for  all  advances  prior  to  such  liens  bein;^  acquired. 
Sl'invs  mid  oilnrs  v.  Co'j  nttfl  MKcl'ilf,  7  Cra/trit  ;")0: 
Brivhtrlnttf  v.  Manht,  5  J,  C.  11,  o2T :  I/"'hoi:<l(nt  v.  3/r- 
Inliji,  10  Johns,  liij),  li)0 ;  The  Bauh  of  I  lied  w  Finch. 
W  Barh,  C,  B,  2!».s,  303;  LcaU  c(  al.  v.  Connrou,  3  Sum- 
hrrs  Bcp,  488;  Gardntr  v.  \\\hcr^Vi  Pirk.  407;  Cojil 
Bdulc  V.  Cunnimjham^  24  Pick,  274.  In  looking  at  theye 
authorities,  it  will  bo  seen  that  none  of  tlie  objections 
which  counsel,  in  the  ari^umcntof  this  case,  unred  airainst 
the  validitv  of  such  a  mort<^a(je  has  failed  to  receive  the 
due  consideration  of  the  courts.  It  .was  insisted,  as  an 
objection  to  its  validity,  that  this  mortgage  was  false  on 
its  face ;  tliat  while  it  purports  to  be  a  security  for  a  debt 
of  $100,000,  actually  due,  the  debt  really  existing  was  but 
little  over  one-third  of  that  amount.  In  Shirros  and 
'others  v.  Caig  and  Mitchell^  it  was  part  of  the  argument  of 
counsel,  that  the  mortgage  untruly  recited  the  whole 
transaction,  and  that  the  mortgage  was  made  only  to 
cover  future  contingent  responsibilities.  Qh,  «7.  MarshaUy 
in  his  opiuiouy  says,  ^^It  is  true  the  real  transaction  doea 
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not  appear  on  the  face  of  the  mortgage.  The  deed  pur- 
ports to  secure  a  debt  of  £30,000  6s.  sterling,  due  to  all 
the  mortgagees.  It  was  really  intended  to  secure  diflTer- 
eiit  sums  due  at  the  time  from  particular  mortgagees,  ad- 
vances afterwards  to  be  made,  and  liabilities  to  be  in- 
curred to  an  uncertain  amount.  It  is  not  to  be  denied, 
that  a  deed  which  misrepresents  the  transaction  it  recites, 
and  the  consideration  on  which  it  is  executed,  is  liable  to 
suspicion^  It  must  sustain  a  rigorous  examination.  It 
is  certainly  alwaj-s  advisable  fairly  and  plainly  to  state  the. 
truth.  But  if,  upon  investigation,  the  real  transaction 
shall  appear  fair|  though  somewhat  variant  from  that 
which  is  described,  it  would  seem  to  be  unjust  and  un-^i 
precedented  to  deprive  the  person  claiming  under  the 
deed  of  his  real  equitable  rights,  unless  it  be  in  favor  of 
a  person  who  has  been,  in  fact,  injured  and  deceived  by 
the  misrepresentations."  In  thee«-iAof  The  Bank  of 
Utica  V.  Fiiichy  the  Chancellor  sayt  the  security  may  be 
taken  in  the  form  of  a  mortgage  or  judgment  for  a  spe- 
cific sum  of  money  sufficiently  large  ^o  -cover  the  amount 
of  the  floating  debt  inte^^led  to  be  secured  therebj^  *  lie 
quotes  the  case  in  7  Craytch  as  recogniwng  thb  princij)le. 
In  the  case  of  The  Commercial  Bank  v.  Ciftmingham,  the 
court  particularly  notices  the  objection,  that  the  true  con- 
sideration did  not  appear  on  the  mortgage,  but  was  the 
matter  of  a  separate  agreement  between  the  parties, 
which  was  not  recorded.  The  court  said  that  the  agree- 
ment, that  the  mortgaged  property  should  stand  bound 
for  future  discount  and  advances,  was  valid  and  unex- 
ceptionable. In  Xew^  Ilampshire  they  have  a  statute,  as 
appears  in  Leeds  et  al,  v.  Cameron^  3  Sum,  402,  *'that  no 
title  or  estate  in  fee  simple,  &c.,  of  any  lands,  &c.,  shall 
be  defeated  or  encumbered  by  any  agreement  whatever, 
unless  such  agreement  or  writing  of  defeasance  shall  be 
inserted  in  the  condition  of  said  conveyance,  and  become 
part  thereof,  stating  the  sum  or  sums  of  m'pney  to  be  se- 
cured or  other  thing  or  things  to  be  performed." 

B* 
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The  objection,  that  parol  testimony  is  not  competent 
for  the  purpose  of  sliowing  that  the  mortgage  was  exe- 
cuted, and  intended  to  secure  a  debt  difterent  from  tliat 
expressed  in  the  mortgage,  was  particularly  noticed  by 
tlio  Vice  Chancellor  in  the  case  ^of  The  Bavk  of  Ufica  v. 
Ti'nch,  3  Barb.  C,  It,  297.  Its  admissiljility  was  properly 
sustained,  on  the  ground,  that  it  was  offered  nof  to  con- 
tradict the  written  instrument,  but  to  sliow  the  purpose 
and  intent  for  which  it  was  executed,  l^ut  this  (^bjection 
must  necessarily  have  been  considered  in  every  case 
where  the  validity  of  a  mortgage  for  future  advances  has 
Ubeen  sustained. 

V   A  further  objection  was  started — that  sucli  a  mortgage 

icontravenes  our  registry  laws,  and  defeats  their  main  pur- 

ipose;  that  instead  of  the  record  being  a  notice  to  subse- 

i  quent  purchasers  and  creditors  of  the  real  transaction,  it 

I  holds  out  a  false  light  to  misguide  and  embarrass  them. 

But  although  the  statute  requires  that  the  registry  must 

contain  the  amount  of  the  mortgage,  and  when  payable, 

th^  registry  is   not   'gitended   as   notice   of  the   amount 

whicli#s  actually  duo  upon  the  •mortgage.     A  mortgage 

may  be  half  paid  a  week  after  it  is  executed,  and  so  only 

/half  the  amoubt  be  due  upon  it  as  it  stands  upon  the  re- 

*  cord.     It  may   be   a   mortgage   of  long  standing  with  a 

large  accumulation  of  interest  upon  it,  so  that  the  amount 

due  upon  it  is  very  much  larger  than  appears  from  the 

I  record.  Neither  the  mortgagor  uor  the  mortgagee  is 
bound  to  keep  the  record  accurate  as  to  the  amount  due 
upon  the  mortgage.  If  it  had  been  intended  that  tbo 
amount  appearing  upon  the  record  should  be  conclusive 
between  the  parties^  and  if  the  object  of  recording  the 
amount  was  that  purchasers  and  creditors  might  rely 
upon  the  record  as  to  the  amount  actually  due  between 
^,  the  parties,  then  the  statute  is  very  imperfect  in  its  pro- 
1*  visions  for  accomplishing  such  an  object.  But  this  was 
not  the  object^  It  was  simply  to  give  to  parties  interested 
Buch  notice  as  would  lead  them  to  proper  inquiries,  and 
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enable  them  to  protect  their  interest.!  The  encumbrance 
can  never  stand  for  a  larger  amount  than  the  record  calls 
for.  If  the  inquiring  party  chooses  to  take  a  subsequent  \ 
lien,  or  to  purchase  subject  to  the  amount  of  encumbrances 
appearing  upon  the  record,  he  is  sure  they  cannot  exceed 
that  amount  twith  the  interest  But  if  the  amount  is 
larger  than  he  anticipated,  he  is  notified  by  the  record 
where  to  inquire*  as  to  the  true  character  of  the  encum- 
brance, and  the  amount  due  upon  it.  There  is  nothing  in 
our  registry  act  which  places  a  mortgage  for  future  ad- 
vances upon  any  difterent  footing  from  those  where  they 
have  been  sustained  by  the  authorities  to  which  reference 
has  been  made. 

Where  there  are  so  many  authorities  sustaininj^  the 
validity  of  mortgages  precisely  similar,  as  to  the  particu- 
lar we  have  been  considering,  to  the  one  in  controversy 
in  this  suit,  and  as  no  case  hiis  been  produced  which 
questions  even  the  correctness  of  those  authorities,  it 
could  scarcely  be  expected  that  this  court,  without  any 
new  light  shed  upon  the  subject,  would  make  a  decision 
opposed  to  the  principles  which  they  have  established. 

But  this  question  is  not  a  new  one  in  this  court.  It 
was  very  elaborately  argued  in  the  case  of  Jiohinson  c(  al. 
V.  Urqnhart  et  aL,  decided  at  the  last  term,  and  a  similar 
mortgage  was  sustained.  Several  terms  since,  in  a  case 
not  yet  reported  (the  name  of  which  I  cannot  now  recall), 
the  same  question  was  argued  and  decided,  and  the  mort- 
gage was  declared  valid.  1  took  occasion,  in  my  opinion 
in  the  case  last  referred  to,  to  suggest  the  propriety  and 
Bafety  of  always  stating  in  the  mortgage  the  real  cha- 
racter of  the  transaction.  If  the  transaction  is  a  fair  one, 
there  can  be  no  objection  to  state  it  as  it  really  exists. 
By  stating  it  otherwise,  it  renders  the  security  a  sus- 
picions one.  It  would  require  very  little,  in  addition  to 
this  circumstance,  to  induce  the  court  to  postpone  such  a 
mortgage  to  a  creditor  or  bona  fide  purchaser. 

This  case,  however,  is  relieved  from  any  suspicioiftf 
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nnfairce^.  There  i4co  doabt  that  the  mongmge 
•snnXfA  in  ^ood  faith,  with  the  expectation,  on  the  part  of 
William  Fleming,  that  he  woaM  receive  the  advances 
and  vrith  the  intention,  on  the  j^art  of  the  father,  to  make 
them.  The  ^/oriaMe^  of  the  transaction  i$  apparent  from 
the  manner  and  promptges*  with  which  the  aJvar.ee> 
were  iti'd'h:.  There  is  no  one  before  the  conn  who  makes 
any  complaint  that  he  has  been  misled  or  been  placed  in 
a  wonie  |»Offition  in  consequence  of  the  character  of  the 
mortgage. 

The  next  qnedtion  is  as  to  the  construction  of  the  will 
of  Thomas  Fleming,  and  how  it  affects^  this  mortgage. 
By  the  ninth  clause  of  his  will,  the  testator  declares  as 
follows: 

"  0.  In  order  to  place  my  children  as  nearly  upon  an 
equality  as  may  be,  I  direct  that  all  the  debts  with  which 
my  sons  are  respectively  charged  upon  my  leger  shall  be 
deducted  from  their  respective  shares  of  my  estate,  al- 
lowing to  each  of  them  a  credit  of  twenty-five  thousand 
dollars,  being  the  sum  I  have  advanced  or  given  hereby 
to  tlicir  sisters,  excepting  always  my  son  William  W. 
Fleming,  against  whom  I  desire  my  executors  to  prose- 
cute no  suit  or  claim  for  any  debts  he  may  owe  me;  but 
not  to  abandon  tlic  proceedings  commenced  against  the 
cHtute  assigned  by  him  to  Messrs,  Bell  and  Markley  for 
the  benefit  of  his  creditors." 

Without  the  last  member  of  the  clause  of  the  will  I 
liavo  recited,  there  can  be  no  doubt  it  would  have  ope- 
rated as  an  e(iuitablo  release  of  the  mortgage.  If  the  di- 
rection to  the  executors,  to  prosecute  no  suit  or  claim 
against  William,  for  any  debts  he  might  owe  the  testator, 
was  without  any  qualification,  the  fair  and  legitimate  con- 
Htruction  would  be,  that  it  was  the  testator's  intention  to 
forgive  William  all  debts  that  he  owed  him.  To  have 
iMiforcod  this  mortgage  upon  the  ground,  that  it  was  a 
prociH'iling  in  rem^  and  not  in  pei'sonaniy  and  that  collect- 
inj^tlio  <lobt  out  of  AVilliam's  property  was  not  prosecut- 
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iug  a  suit  or  claim  against  him,  woald  have  been  a  dis- 
tinction to  which  this  court  would  not  have  listened, 
This  court  would  have  construed  the  will  as  an  equitable 
release  of  the  debt,  and  would  have  protected  William 
against  its  enforcement,  both 'against  him  personally  and 
against  his  property. 

What  is  the  effect  upon  the  direction  to  his  executors, 
"to  prosecute  no  suit  or  claim  for  any  debts  he  may  owe 
me,"  or  the  qualification  annexed  to  such  direction,  "6m< 
not  to  abandon  the  proceedinr/s  commenced  against  the  estate 
assigned  by  him  to  Messrs.  Bell  and  3Iarkley  for  the  benefit  of 
his  creditors  ?"  This  qualitication  amounts  to  a  positive 
direction  to  his  executors  to  prosecute  the  proceedings  al- 
ready commenced  by  the  testator  against  the  estate  as- 
signed to  Bell  and  Markloy.  A  part  of  the  estate  as- 
signed was  the  mortgaged  estate.  If,  then,  the  proceed- 
ings the  testator  had  already  commenced  against  that  es- 
tate were  for  the  purpose  of  subjecting  it  to  the  payment 
of  the  mortgaged  debt,  it  appears  to  me  that  the  faithful 
prosecution  of  those  proceedings  by  the  executors  in- 
volves the  obligation,  on  their  part,  to  conduct  that  prose- 
cution in  such  a  manner  as  to  make  most  out  of  the  es- 
tate. 

But  it  was  insisted,  by  counsel,  that  the  testator  hav- 
ing proved  his  mortgage  debt  under  the  assignment,  the 
legitimate  fruit  of  such  proceeding  is  a  dividend  upon 
his  debt ;  that  when  those  dividends  should  be  received 
by  the  executors,  there  would  be  an  end  to  the  proceed- 
ings referred  to  by  the  testator,  and  that  the  executors 
could  accomplish  nothing  more  without  instituting  other 
proceedings,  which  could,  in  no  proper  sense,  be  regarded 
as  the  "proceedings  commenced  against  the  estate" 
mentioned  by  the  testator  in  his  will.  It  is  a  very  dan- 
gerous mode  of  testing  the  intention  of  a  testator  by  so 
ingenious  and  technical  an  argument.  A  testator  has, 
very  frequently,  in  this  way  been  argued  into  and  out  of 
his  real  intention.    But  admitting  the  premises,  that  the 
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legitimate  frait  of  the  proceedings  is  a  dividend  upon  the 
the  debt,  must  not  the  executors,  if  those  proceedings  are 
properly  conducted,  before  they  are  terminated,  get  the 
whole  benefit  of  the  mortgage  security  ?  Assuming  that 
the  dividend,  which  by  law  a  mortgage  creditor  is  entitled 
to  receive,  is  upon  the  balance  of  his  debt,  after  he  has 
exhausted  his  security,  then  this  mortgage  security  must 
necessarily  be  first  exhausted  before  it  can  be  ascertained 
to  what  dividend  the  executors  arc  entitled.  Now,  the 
proceedings  which  are  necessary  to  be  instituted  to  reach 
this  result  would  properly  be  apart  of,  and  a  continuation 
of  the  proceedings  commenced  against  the  estate  by  the 
testator,  and  to  which  reference  is  made  in  his  will.  The 
fallacy  of  the  argument  consists  in  assuming  that  it  is 
necessary  for  the  executors  to  institute  other  proceedings, 
in  order  to  obtain  the  benefit  of  their  mortgage  after  the 
proceedings  already  commenced  shall  have  been  termi- 
nated, whereas  the  subjecting  of  the  mortgage  security 
to  the  payment  of  the  debt  must  necessarily  precede  their 
receiving  the  dividend  to  which  they  are  entitled.  In- 
deed the  very  agreement  which  the  parties  have  entered 
into  in  this  suit,  to  submit  all  the  equities  to  be  deter- 
mined by  the  court,  is  an  irresistible  argument  that  this 
mortgage  security  must  be  disposed  of  before  the  pro- 
ceedings under  the  attachment  can  be  properly  and 
legally  disposed  of  and  terminated. 

But  looking  for  the  intention  of  the  testator  in  a 
broader  and  more  liberal  view  of  the  whole  matter — tak- 
ing the  language  of  the  will  in  conniioction  with  all  the 
facts  relating  to  the  subject  matter  we  are  considering — 
it  appears  to  me  to  be  a  very  forced  construction  to  put 
upon  the  will,  that  the  testator  meant  to  release  the  es- 
tate from  the  mortgage.  His  son  was  insolvent ;  and  the 
reason  is  plain  enough  why  he  released  him  from  all  per- 
sonal liability  of  his  indebtedness.  But  he  had  good  se- 
curity for  part  of  his  debt.  To  release  that  was  no  bene- 
fit to  his  son,  but  was  taking  just  that  amount  out  of  his 
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own  estate.  The  counsel  was  driven  to  the  argument,  that 
the  testator  was  actuated  by  motives  of  generosity ;  that 
he  threw  away  his  security,  and  was  willing  to  come  in 
and  share  his  loss  with  the  other  creditors.  But  if  such 
were  his  motives,  he  would  not  have  left  them  subject  to 
80  much  ambiguity. 

It  was  attempted  to  draw  an  inference  in  favor  of  the 
testator's  intention  to  release  the  mortgage,  from  the  dis- 
position manifested  by  him  through  the  whole  will,  and 
particularly  in  the  clause  recited,  to  make  an  equal  dis- 
position of  his  property  among  his  children.  It  is  in- 
sisted, if  this  mortgage  is  enforced,  then  William  will 
not  get,  in  the  division  of  the  estate,  an  equal  share  with 
his  brothers  and  sisters.  Laying  out  of  view  the  fact, 
that  it  by  no  means  appears,  after  a  very  nice  calculation, 
that  by  releasing  the  mortgage,  it  will  make  William's 
portion  any  nearer  equal  with  that  of  the  testator's  other 
children  than  it  will  bo  by  enforcing  it,  it  is  very  evident 
that  no  inference,  whatever,  of  intention  can,  with  any 
propriety,  be  drawn  from  the  consideration  referred  to. 
William  had  assigned  all  his  property  for  the  equal  bene- 
fit of  his  creditors.  His  debts  amounted  to  upwards  of 
six  hundred  and  sixty  thousand  dollars.  A  release  of  the 
mortgage  could  not  benefit  the  son  personally.  He 
would  be  released  from  his  debts,  as  to  those  creditors 
who  should  come  in  under  the  assignment,  whether  the 
mortgaged  estate  was,  or  was  not,  thrown  into  the  com- 
mon fund.  It  is  a  most  violent  presumption  under  such 
circunistauces,  to  be  derived  from  the  fact  of  an  intention 
on  the  part  of  the  testator  to  make  any  equal  distribu- 
tion of  his  property  among  his  children,  that  rather  than 
disturb  this  equality,  he  would  prefer  the  creditors  of 
William  over  his  other  children,  although,  by  his  doing 
so,  his  son  could  derive  no  possible  advantage  from  such 
preference.  If  the  testator  had  intended  to  release  the 
mortgage,  from  motives  of  justice  and  morality  so  un- 
common among  men,  he  would  have  said  so  plainly,  and 
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not  left  it  to  mere  iDferenee.  I  do  not  think  the  will 
will  bear  such  a  construction. 

The  only  qaestion  remaining  is,  as  to  the  effect  of  the 
testator's  proving  his  mortgaged  debt  under  the  assign- 
ment. It  is  insisted  that,  by  proving  his  debt,  he  aban- 
doned his  mortgage  security,  and  that  all  he  can  claim, 
after  having  proved  his  whole  debt,  is  to  come  in  with 
the  other  creditors  for  a  dividend  upon  it.  What  are  the 
rights  of  a  mortgage  creditor  under  the  assignment,  and 
to  what  dividend,  if  any,  is  he  entitled  upon  his  debt  ? 

The  act  puts  all  creditors  upon  an  equal  footing.  They 
are  to  present  their  claims  to  the  assignee,  under  oath  or 
affirmation,  within  three  months  after  the  assignment. 
The  assignee,  or  any  creditor  or  other  person  interested, 
may  file  exceptions  to  the  claim  of  any  creditor.  These 
are  disposed  of  in  the  manner  prescribed  by  the  act. 
The  assignee  is  then  to  "  proceed  to  make,  from  time  to 
time,  fair  and  equal  dividends  among  said  creditors  of 
the  assets  which  shall  come  to  hand,  in  proportion  to 
their  claims.''  This  is  all  that  is  said  in  the  act  as  to  the 
manner  in  wliich  the  dividends  shall  be  made.  There  is 
nothing  said  as  to  mortgage  creditors,  except  in  the  first 
and  thirteenth  sections  of  the  act,  where  they  are  recog- 
nised as  preferred  creditors  to  the  extent  of  their  liens. 
The  first  section  declares,  that  every  assignment  shall  be 
for  the  equal  benefit  of  creditors,  and  that  all  preferences 
of  one  creditor  over  another,  or  whereby  one  or  more 
shall  be  first  paid,  or  have  a  greater  proportion  in  respect 
of  his,  her,  or  their  claim  than  another,  shall  be  deemed 
fraudulent  and  void,  excepting  judgment  and  mortgage 
creditors,  when  the  judgment  has  not  been  by  confession 
for  the  purpose  of  preferring  creditors.  The  thirteenth 
section  gives  full  power  and  authority  to  the  assignee  to 
refer  to  arbitration,  settle  and  compound,  and  to  agree 
with  any  person  touching  all  matters  belonging  or  ap- 
pertaining to  the  estate,  and^to  redeem  all  mortgages  and 
conditional  contracts. 
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It  was  conceded  by  coansel,  on  both  sides,  in  argument, 
that  the  mortgage  creditor  is  entitled  to  a  dividend  upon 
any  balance  that  may  remain  unpaid  of  his  debt  after  the 
security  is  exhausted.  This  was  the  construction  put 
upon  the  act,  by  Chief  J.  Hornblower,  in  Vnnderi'^eer  v. 
Conover  et  al.^  1  Harr.  491.  This,  certainly,  is  the  most 
unfevorable  position  in  which  the  mortgagee  can  be 
placed.  It  cannot  be  contended,  tha  tbecause  a  creditor 
has  a  mortgage,  or  other  security,  for  his  debt,  he  is 
thereby  deprived  of  all  benefit  under  the  assignment,  or 
that  he  must  abandon  his  security,  and  throw  it  into 
koieh  patch.  Such  a  construction  has  never  been  sug- 
gested by  court  or  counsel.  The  only  question  that  has 
ever  been  raised,  as  to  the  rights  of  the  mortgagee  in 
reference  to  his  interest  in  the  assigned  property,  has 
been,  whether  he  could  claim  a  dividend  upon  his  whole 
debt,  and  look  to  his  security  for  the  balance,  or  whether 
the  security  must  be  first  appropriated,  and  the  creditor 
be  entitled  to  a  dividend  only  upon  any  deficiency.  In 
the  case  of  Greenwood  v.  Taylor^  1  Eiissell  ^  Mylne  18f5,  in 
a  suit  instituted  for  the  administration  of  the  assets  of 
the  estate  of  a  deceased  mortgagor,  it  was  contended,  by 
counsel,  that  the  mortgagee  had  a  right  to  avail  himself, 
concurrently,  of  all  the  remedies  which  belonged  to  him, 
either  in  respect  of  his  specific  lien  on  the  estate,  or  as  a 
general  creditor  of  the  mortgagor  by  virtue  of  the  cove- 
nant for  the  payment  of  the  mortgage  money ;  but  the 
Master  of  the  Rolls  {Sir  John  Leach)  said,  the  rule  in  bank- 
raptcy  must  be  applied  here,  and  the  mortgagee  cannot 
be  permitted  to  prove  for  the  full  amount  of  his  debt,  but 
only  for  so  much  as  the  mortgaged  estate  will  not  extend 
to  pay.  This  rule  is  not  founded,  as  has  been  argued, 
upon  the  peculiar  jurisdiction  in  bankruptcy,  but  rests 
upon  the  general  principles  of  a  court  of  equity  in  the 
administration  of  assets.  The  mortgagee,  who  has  two 
fiinds,  as  against  the  other  specialty  creditors,  who  have 
but  one  fdnd,  must  resort  first  to  the  mortgage  security, 
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and  claim  against  the  common  fund  only  what  the  mort- 
gaged estate  is  deficient  to  pay/'  The  principle  upon 
which  the  case  of  Greenwood  v.  Taylor  was  made  was 
questioned  by  Lord  Gottenham,  in  Mason  v.  Bogg^  2 
Mylne  ^  Craig  446,  where  he  says,  "  If  there  were  such 
a  rule  of  equity  as  that  which  Sir  John  Leach  propounds 
it  would  be  found  in  some  text  book  or  decided  case." 
And,  "  with  respect  to  the  principle  of  that  case,  it  is  to 
be  observed  that  a  mortaagee  has  a  double  security :  he 
has  a  right  to  proceed  against  both,  and  to  make  the  best 
he  can  of  both."  Notwithstanding  what  was  said  by  the 
Lord  Chancellor,  it  was  remarked,  by  counsel  in  the  case, 
that  Greenwood  v.  Taylor  had  been  acted  upon  ever  since 
it  was  decided.  The  case  is  referred  to  by  Justice  Story, 
in  his  1  Vol.  Eq.  J.  §  633,  and  the  principle  stated,  in  the 
language  of  the  Master  of  the  Bolls,  without  any  doubt  as 
to  its  accuracy  or  its  propriety.  After  stating  the  general 
principle  to  be,  that  if  one  party  has  a  lien  on,  or  interest 
in  two  funds  for  a  debt,  and  another  party  has  a  lien  on, 
or  interest  in  one  only  of  the  funds  for  another  debt,  the 
latter  has  a  right  in  equity  to  compel  the  former  to  resort 
to  the  other  fund,  in  the  first  instance,  for  satisfaction,  if 
that  course  is  necessary  for  the  satisfaction  of  the  claims 
of  both  parties,  whenever  it  will  not  trench  upon  the  rights^  or 
operate  to  the  prejudice  of  the  party  entitled  to  the  double  fu7ul, 
the  learned  author  illustrates  the  rule  by  a  reference  to 
the  case  of  Greenwood  v.  Taylor,  using  the  very  language 
of  the  Master  of  the  Rolls ;  yet  it  is  perfectly  manifest, 
that  so  far  from  the  principle  being  illustrated  by  this 
case,  that  the  case  was  decided  in  violation  of  the  rule, 
for  the  rights  of  the  mortgagee  were  trenched  vpon,  and  he  was 
prejudiced  by  its  application.  The  Master  of  the  Rolls  cer- 
tainly applied  the  rule  without  any  regard  to  the  import- 
ant qualification  always  annexed  to  it.  If  he  had  simply 
declared,  that  he  would  adopt  the  rule  upon  the  broad 
ground,  that  equality  is  equity,  it  is  quite  probable  it  would 
have  been  followed  without  its  propriety  being  questioned. 
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If^  then,  the  mortgage  creditor  is  entitled  to  a  dividend 
upon  any  deficiency  remaining  after  exhausting  his  secu- 
rity, how  is  he  to  obtain  it  ?  What  proof  of  his  debt 
must  he  make  to  the  assignee  ? 

In  this  case,  the  testator  made  out  his  account  against 
the  debtor.  It  was  for  money  lent  and  advanced,  and  mo- 
ney paid  in  difierent  sums,  from  time  to  time,  from  July  1st,  * 
1854,  to  September  11th,  1854.  The  whole  amount  was 
$182,195.76.  At  the  foot  of  the  account  was  this  memo- 
randum: ''X.  B.  Of  the  above  sum  one  hundred  thou- 
sand dollars  is  secured  by  a  mortgage  on  real  estate  in 
New  Jersey,  given  by  the  said  AVilliam  W.  Fleming  to 
the  said  Thomas  Fleming,  dated  the  8th  day  of  August, 
A.  D.  1854,  recorded  in  Burlington,  Camden,  and  Atlan- 
tic counties.  New  Jersey."  To  this  is  annexed  the  affi- 
davit of  the  testator,  in  which  he  swears  that  the  debtor 
is  justly  indebted  to  him  in  the  sum  stated  in  the  account, 
and  which  concludes  as  follows:  "for  which  sum  of 
182,195.70  dollars  this  deponent  hath  a  just  claim  against 
the  estate  of  the  said  William  W.  Fleming,  of  which 
$100,000  is  secured  by  a  viortgage  also,  as  before  stated.'' 

Exceptions  were  tiled  to  the  account,  which  have  un- 
dergone the  investigation  prescribed  by  the  statute.  It  is 
agreed  by  the  parties,  by  an  agreement  filed  in  this  suit, 
that  there  is  due  upon  the  mortgage  ^59,297.50. 

It  is  insisted,  on  the  part  of  the  assignees,  that,  by  this 
mode  of  proof,  the  testator  relinquished  his  security,  and 
that  he  is  barred  from  all  benefit  of  his  mortgage  by  vir- 
tue of  the  fourteenth  section  of  the  act,  which  declares, 
that  "  with  respect  to  the  creditors  who  shall  come  in 
under  said  assignment,  and  exhibit  their  demands,  as 
aforesaid,  for  a  dividend,  they  shall  be  wholly  barred 
from  having  afterwards  any  action  or  suit  at  law  or  equity 
against  such  debtors  or  their  representatives."  It  is  in- 
BiBted  that  the  mortgage  cannot  be  enforced,  except  by 
A  suit  at  law  or  equity,  against  the  assignees,  as  the  re- 
presentatives of  the  debtor,  and  that  such  suit,  after 
pfoof  of  the  debt,  is  barred  by  the  statute. 


28  GASES  IN  CHANCERY.  [Mat 

Bell  V.  Fleming's  Executora. 


We  have  seen  what  the  rights  of  the  mortgagee  are 
under  the  assignment.  Kow,  if  it  can  be  shown  that  he 
could  secure  those  rights  in  no  other  mode  than  by  the 
proof  he  made  to  the  assignee,  it  cannot  be  that,  by  his 
adopting  the  only  mode  which  the  statute  left  open  to 
him  to  secure  his  rights,  he  thereby  forfeited  them. 

The  act  declares,  that  if  any  creditor  shall  not  exhibit 
his  claim  within  three  months  after  the  date  of  the  as- 
signment, such  claim  shall  be  barred  of  a  dividend.  This 
mortgage  creditor  was  obliged  to  present  his  claim  with- 
in three  months.  It  was,  therefore,  out  of  his  power  to 
prove  so  much  of  his  debt  only  as  might  be  due  him 
after  exhausting  his  security.  There  was  no  way  for  him 
to  subject  the  mortgaged  estate  to  the  payment  of  his 
debt,  except  by  a  bill  in  this  court,  and  such  proceeding 
could  not  have  been  brought  to  maturity  within  the  time 
limited  by  the  statute  for  proof  of  his  claim.  There  was 
no  alternative  left  him  but  to  prove  his  debt  as  it  really 
existed.  He  waited  until  wnthin  a  day  or  two  of  the  ex- 
piration of  the  three  months,  and  then  proved  his  claim, 
reserving,  in  the  forms  of  his  proof,  the  benefit  of  his 
mortgage.  This  was  the  object,  and  it  was  the  legal 
effect  of  the  memorandum  at  the  foot  of  the  account, 
and  the  statement  in  the  affidavit  as  to  the  character  and 
extent  of  his  mortgage.  The  claim  he  made  was  for  all 
his  legal  and  equitable  rights  under  the  assignment.  It 
cannot  be  that,  having  made  his  claim  in  the  oulj-  mode 
by  which  he  could  secure  to  himself  his  rights  under  the 
assignment,  he  has  thereby  forfeited  any  of  those  rights. 
No  court  would  ever  put  such  construction  upon  the  act ; 
and  yet  such  is  the  inevitable  result,  if  the  construction 
contended  for  on  behalf  of  the  complainants  is  adopted. 

There  were  some  cases  in  bankruptcy  referred  to,  and 
among  others  that  of  ex  parte  DoumeSy  18  Ves^  290,  which 
was  the  case  of  mortgagee,  who,  electing  to  give  up  his 
mortgage,  was  admitted  to  prove,  under  a  commission  of 
bankruptcy,  against  the  mortgagor.    Finding  the  estate 
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taraed  out  better  tfaan  he  anticipated,  be  presented  a 
petition,  asking  that  he  might  retract  his  election,  which 
was  refused.  There  can  be  no  doubt  that  the  mortgagee 
is  at  liberty  to  abandon  his  security ;  but  the  question  is, 
whether  the  fact  of  his  proving  his  debt  amounts  to  an 
abandonment  of  his  security.  The  statute  and  the  rules 
of  the  courts  which  have  been  established  to  carry  out 
the  bankrupt  law  are  entirely  different,  as  to  proof  of 
debts,  from  those  which  govern  under  our  attachment 
act.  Under  the  bankrupt  law,  a  creditor,  when  he  conies 
to  prove  his  debt,  is  obliged  to  swear  whether  he  has  a 
security  or  not,  and  he  must  then  elect  whether  he 
abandons  it  or  not.  If  he  refuse  to  abandon  it,  the 
proof  of  his  claim  is  deferred,  and  the  commissioners 
sell  the  estate ;  and  after  appropriating  the  proceeds  to  the 
payment  of  the  debt,  then  permit  the  creditor  to  prove 
for  the  deficiency.  In  Cook's  Bankrupt  Laws  119,  and  in 
Eden  on  Bankrupt  Law  104,  it  is  said,  "  it  has  been  a 
practice,  long  established  in  bankruptcy,  not  to  suffer  a 
creditor  holding  a  security  to  prove,  unless  he  will  give 
up  the  security,  or  the  value  has  been  awscertaiued  by  the 
sale  of  it.  The  reason,  as  observed  by  Lord  Eldon,  is  ob- 
vious: till  his  debt  has  been  reduced  by  the  proceeds  of 
that  sale,  it  is  impossible  correctly  to  say  what  the  actual 
amount  of  it  is;  and  in  the  event  of  any  doubt  attaching 
upon  his  right  to  retain  the  security,  he  is  enabled,  in  a 
contest  with  the  rest  of  the  creditors,  to  sustain  his  dis- 
puted title  in  a  situation  of  predominant  advantage." 

This  question  has  received  some  consideration  from 
our  own  courts.  In  the  case  of  Vanderveer  v.  Oonover  et  aL^ 
before  referred  to,  the  question  was  not  directly  involved 
in  the  decision  of  the  cause.  The  Chief  Justice,  how- 
ever, in  reviewing  the  operation  and  provisions  of  the 
statute,  says,  '^If  a  judgment  creditor,  apprehending  that 
the  property  actually  bound  by  his  judgment  or  execu- 
tion may  not  be  sufficient  to  satisfy  him,  thinks  proper 
to  eome  in  under  the  assignment,  he  has  a  right  to  do  so. 

0* 
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By  doing  so,  he  does  not  waive  his  priority  as  a  judg- 
ment creditor,  so  far  as  respects  the  property  bound  by 
his  judgment  or  execution,  but  is  entitled  to  a  dividend 
upon  any  balance  that  may  remain  due."  In  Moses  v. 
ThomaSy  2  Dutcher  125,  the  court  decided,  that  a  judg- 
ment creditor  who  puts  in  a  claim  under  an  assignment 
does  not  thereby  waive  his  lien  under  an  execution.  This 
case  was  unanimously  affirmed  in  the  Court  of  Errors 
and  Appeals. 

There  is  some  embarrassment  in  adjusting  the  claim  of 
a  mortgage  creditor  who  proves  his  debt.  The  mort- 
gaged premises  must  necessarily  be  disposed  of  before  it 
can  be  ascertained  to  what  dividend  the  creditor  is  enti- 
tled. Unlike  the  bankrupt  law,  and  the  proceedings 
under  it  in  this  respect,  the  act  makes  no  provision  for 
the  sale  or  disposition  of  any  such  securities.  The  pledge 
can  only  be  sold  by  a  bill  in  tliis  court.  The  assignees 
cannot  compel  the  creditor  to  file  such  bill.  They  may 
refuse  to  give  him  a  dividend  until  he  does ;  but  such  re- 
fusal will  operate  to  the  delay  and  prejudice  of  the  other 
creditors.  The  assignees  have  the  power,  and  it  is  their 
duty,  so  to  dispose  of  the  property,  real  and  personal,  of 
the  debtor  as  will  be  most  advantageous  for  the  creditors 
generally.  They  may  compound  with  the  mortgage 
creditor  by  fixing  a  value  upon  the  security.  If  no  com- 
promise can  be  made,  there  is  no  difficulty  in  the  as- 
signees filing  their  bill,  and  obtaining  such  decree  as 
will  secure  the  interest  of  all  parties. 

1  am  of  opinion  that  the  mortgage  is  a  valid  one ;  that 
it  is  not  released  by  the  will  of  Thomas  Fleming ;  and 
that,  as  a  security,  it  was  not  impaired  by  the  mort- 
gagor's proving  his  mortgage  debt  under  the  assignment. 
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Anthont  L  Hill  vs.  Theodore  Beach  and  others. 

Where  the  Btatement  of  facts  in  the  bill  jy^ broad  enough  to  give  the  com- 

-  plaioant  a  right  to  relief,  it  matters  not  how  narrow  the  prayer  may  be,  if 
the  bill  contains  a  prayer  for  general  relief. 

And  although  the  complainant  may  claim  a  relief  not  at  all  warranted  by  the 
(acts,  or  may  be  entitled  to  a  relief  apon  very  different  principles  uf  equity 
from  what  he  supposed,  such  a  misapprehension  of  his  case  cannot  defeat 
his  right  to  relief. 

Certain  persons  entered  into  an  agreement  with  a  view  to  form  a  company  to 
carry  on  the  business  of  quarryiug  at  a  quarry  situate  at  Belleville,  in  Essex 
coanty,  in  this  state.  They  then  undertook  to  form  themselves  into  a  cor- 
poration ander  the  general  act  of  the  legislature  of  the  state  of  New  York, 
passed  14th  February,  1848,  and  complied  with  its  forms. 

Held,  that  such  company  would  not  be  recognised  by  the  courts  of  this  state 
as  a  legally  constitnted  corporation. 

Htld further,  that  such  persons  doing  business  in  this  state,  under  such  as- 
somed  corporate  capacity,  will  be  treated  as,  and  held  to  the  responsibility 
of  partners,  both  in  courts  of  law  aud  equity. 

Iq  the  distribution  of  partnership  effects,  the  equities  between  the  partners 
themselves  will  have  priority  over  any  claims  of  the  private  creditors  of 
either  of  the  partners. 

A  partner  who  advances  moneys  to  pay  the  debts  of  the  firm  has  a  lien  upon 
the  assets  paramount  to  any  lieu  which  a  creditor  of  one  of  the  partners  has 
opon  sach  member's  interest. 

The  oompliunant  was  the  grantee  of  certain  real  estate  in  trust  for  the  firm. 
The  bill  alleges  that  he  had  made  advances  of  moneys  to  one  of  his  copart. 
ners,  who  had  pledged  to  complainant  his  right  and  interest  in  said  real  es* 
tate  as  security  for  said  advances. 

Held,  that  as  this  bill  put  the  right  of  recovery  solely  on  the  ground  that  the 
tmat  estate  was  pledged  as  security  for  the  debt,  the  complainant  could  not 
claim  a  lien  on  the  partnership  assets  superior  to  the  claims  of  the  separate 
creditors,  by  showing  that  the  moneys  advanced  went  into  the  partnership. 
The  reply  to  such  claim  is,  that  there  is  no  such  equity  stated  in  the  bill. 

If  one  partner  make  advances  for  another  partner,  on  account  of  his  interest 
in  the  partnership,  the  individual  partner  is  his  debtor,  and  not  the  firm. 
As  between  himself  and  his  debtor,  he  may  have  an  equitable  lien  upon  the 
latter*B  interest  in  the  firm  to  reimburse  himself;  but  he  can  have  no  eqnity 
which  will  give  priority  over  the  other  separate  creditors  of  his  debtor. 

Priwta  facie,  the  holder  of  a  written  agreement  is  entitled  to  the  benefit  of  it, 
and  if  the  attempt  u  made  to  destroy  its  validity  by  showing  a  non-delivery, 
the  proof  mast  not  leave  the  matter  in  doubt. 

It  hat  been  fireqneDtly  settled,  that  a  separate  creditor  of  one  partner  om  al- 
iMh  tint  parUMr'a  intcnat  in  any  partnenhip  property. 
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The  land  held  in  trast  for  the  firm  was  sold  ander  a  mortgage,  and  the  sarplns 
money,  before  it  was  brought  into  court,  was  attached  while  in  the  hands  of 
the  sheriff  by  a  separate  creditor  of  one  of  the  firm. 

Held  J  that  the  money  was  attachable  under  the  above  circumstances. 

This  case  is  not  within  the  principle  of  the  decision  in  Skinn  ▼.  Zimmerman^ 
3  Zab,  150.  The  authorities  in  that  case  reviewed. 


John  Whitehead  and  J.  P.  Bradley ^  for  complainant. 
W.  S,  Whitehead  and  Asa  Whiteheaxi^  for  defendants. 

The  Chancellor.  On  the  Ist  of  December,  1853,  Hor- 
ace Andrews,  of  the  city  of  New  York,  entered  into  a 
contract  for  the  purchase  of  a  farm,  upon  which  there  is 
a  valuable  stone  quarry,  situate  at  Belleville,  in  the  county 
of  Essex,  for  which  he  agreed  to  pay  twenty-seven  thou- 
sand dollars.  On  the  13th  of  the  same  month,  the  com- 
plainants, Horace  Andrews,  John  Pendleton,  Peter  AV. 
Rouse,  and  Charles  S.  Andrews,  entered  into  the  follow- 
ing agreement,  under  their  respective  hands  and  seals. 

"This  agreement,  made  this  thirteenth  day  of  Decem- 
ber, 1853,  by  and  between  Anthony  I.  Ilill,  John  Pen- 
dleton, Peter  W.  Rouse,  Horace  Andrews,  and  Charles 
S.  Andrews,  witnesseth,  whereas  said  Horace  Andrews 
has  entered  into  a  contract  wuth  one  Henry  Ferris,  to 
purchase  his  certain  farm  and  stone  quarry,  in  the  town- 
ship of  Belleville,  and  state  of  New  Jersey,  for  the  sum 
of  $27,000,  payable  as  follows :  ?6000  on  the  execution 
of  said  contract,  ?5000  on  the  15th  day  of  January,  1854, 
$8500  on  the  1st  of  March,  1854,  $3500  on  the  1st  of 
May,  1854,  and  the  remaining  $9000  in  equal  payments, 
at  one,  two,  and  three  years,  from  December  Ist,  1858, 
with  interest  at  six  per  cent,  on  the  whole  amount  from 
the  first  day  of  December.  Now,  in  consideration  of  the 
premises,  and  of  the  mutual  covenants  of  the  parties 
hereto,  and  of  the  sum  of  one  dollar,  by  each  to  the  other 
in  hand  paid,  the  parties  agree  to  take  each  an  interest  of 
one-fifth  in  said  contract  with  Ferris,  and  to  fhrniah  their 
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respective  proportions  of  the  parebase  money,  as  the 
same  is  called  for  by  the  terms  of  said  contract.  And  it 
is  further  agreed  to  contribute  equally  to  a  capital  of 
$23,000  for  opening  and  working  said  quarry,  as  the  same 
shall  be  needed  &om  time  to  time  in  the  judgment  of  a 
majority  of  the  parties  hereto,  or  of  the  trustees  of  the 
company,  in  case  a  company  shall  be  formed  for  working 
said  quarry ;  and  it  is  further  agreed  that  none  of  the  par- 
ties will  sell  or  dispose  of  his  interest  aforesaid,  or  any 
portion  thereof,  until  said  sum  of  ?23,000  shall  have  been 
expended  for  the  purpose  above  named,  without  the  con- 
sent of  all  the  other  parties  previously  obtained/* 

On  this  agreement  Horace  Andrews  made  an  endorse- 
ment, that  he  would  agree  to  hold  his  contract  with  Fer- 
ris, and  any  title  which  he  might  thereby  acquire,  subject 
to  the  direction  of  a  majority  of  the  said  parties  to  the 
agreement. 

The  parties  to  the  agreement  then  undertook  to  form 
themselves  into  a  body  politic  and  corporate,  under  au 
act  of  the  legislature  of  the  state  of  New  York,  entitled, 
"An  act  to  authorize  the  formation  of  corporations  for 
manufacturing,  mining,  and  chemical  purposes,  passed 
February  17th,  1848.'*  They  signed  and  acknowledged' 
the  certificate  required  by  law,  and  filed  it  in  the  proper 
office.  The  name  assumed  was  "the  Belleville  Quarry 
Company," 

There  was  paid  to  Ferris,  on  account  of  the  purchase 
money  of  the  farm  and  quarry,  ^10,097.42,  which  sum 
was  advanced  proportionably  by  the  parties  to  the  agree- 
ment. By  an  arrangement  of  all  interested,  Ferris  con- 
veyed the  premises  to  Horace  Andrews ;  and,  on  the  7th 
of  March,  1854,  the  latter  executed  a  mortgage  to  Ferris 
to  secure  twelve  thousand  five  hundred  dollars,  the  ba- 
lance of  the  purchase  money.  At  the  request  of  all  the 
parties,  the  said  Horace  Andrews,  on  the  28d  of  June, 
1864,  conveyed  the  premises  to  the  complainant  It  was 
fli0  nndentanding,  when  the  company  organized,  that 
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the  property  should  be  conveyed  to  "  the  Belleville  Quarry 
Oompaoy,"  but  the  arrangement  was  changed,  and  the 
deed  made  to  the  complainant,  in  consequence  of  doubts 
being  entertained  whether  a  company  so  organized  could 
hold  land  in  its  corporate  name.  House  sold  out  his  in- 
terest to  the  other  four  parties  to  the  agreement,  who, 
each  of  them,  thus  became  entitled  to  one-fourth  interest 
in  the  concern.  The  parties  then  commenced  business 
at  Belleville,  at  the  quarry,  and  carried  it  on  under  the 
name  they  had  assumed  as  their  corporate  name. 

There  being  a  default  in  the  payment  of  the  purchase 
money,  the  mortgage  was  foreclosed,  and  the  property 
sold  by  the  sheritt*.  After  paying  the  mortgagee  his 
money  on  the  decree,  there  remained  a  surplus  in  the 
sheriff" 's  hands,  which  he  paid  into  this  court,  of  $3880.28. 

The  foregoing  facts  are  stated  in  the  bill,  and  are  suffi- 
ciently established  by  the  evidence. 

The N  complainant  claims  that,  upon  these  facts,  he  is 
entitled  to  one-fourth  of  the  suiplus.  He  claims  further, 
that  the  company  is  largely  indebted  to  him  for  advances, 
and  that  he  is  entitled  to  have  that  amount  paid  to  him 
out  of  this  surplus.  He  further  claims,  that  Horace  An- 
drews is  indebted  to  him  in  a  large  sum  of  money,  and 
that  he  is  entitled  to  have  this  amount  out  of  the  one- 
fourth  part  of  the  said  surplus  belonging  to  said  Andrews. 

The  bill  is  filed  against  the  three  parties  interested  with 
the  complainant  in  the  company,  against  "  the  Belleville 
Quarry  Company,"  and  the  firm  of  Stephens,  Condit  & 
Co.,  as  creditors  of  the  company,  Theodore  Beach,  as 
claiming  an  assignment  of  the  interest  of  Horace  An- 
drews and  Charles  S.  Andrews,  and  against  Man9ur  M. 
Backus  and  George  Bliss,  as  attaching  creditors  of  Hor- 
ace Andrews. 

The  bill  asks  that  the  equities  of  all  the  parties  may  be 
settled,  and  the  surplus  money  distributed  accordingly. 

The  only  opposition  to  the  complainant's  claim  is  made 
by  three  of  the  defendants,  Beaeby  Backus,  and  Bliss. 
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They  do  not  object  to  his  right  to  one-fourth  of  the  sor- 
jiuBj  but  resist  his  claim  for  advances  to  the  company, 
and  also  that  which  he  makes  upon  the  interest  of  the 
one-fourth  belonging  to  Horace  Andrews.  The  com- 
plainant not  only  insists  upon  the  validity  of  the  claims 
which  he  sets  up,  but  he  opposes  those  of  the  defendants 
named — ^Bliss's,  upon  the  ground  that  his  assignment  is 
not  legal,  and  those  under  the  attachment,  because,  as  he 
alleges,  the  property,  or  rights  of  Andrews,  are  such  as 
are  not  the  subject  of  attachment. 

The  defendants  start  a  preliminary  objection.  They 
insist  this  bill  should  be  dismissed,  because  it  is  filed 
against  "the  Belleville  Quarry  Company,'*  when  no  such 
corporation  has  a  legal  existence ;  and  if  it  did  exist,  it 
is  said,  no  settlement  of  the  affairs  of  the  company  is 
asked  for;  and  as  the  complainant  is  not  entitled  to  bis 
individual  interest  as  a  stockholder  until  such  settlement 
is  effected,  he  is  not  entitled  to  any  relief  which  is  con- 
sistent with  the  frame  of  his  bill. 

The  complainant  states,  in  his  bill,  all  the  facts  w^hich 
have  any  bearing  upon  his  legal  or  equitable  rights  to  any 
part  of  the  surplus  money  in  court.  If,  then,  he  cannot 
maintain  this  suit,  he  cannot  maintain  any  in  this  court 
upon  his  claim.  If  the  facts  which  he  states  are  broad 
enough  to  give  him  relief,  it  matters  not  how  narrow  his 
prayer  may  be,  if  his  bill  contains  a  prayer  for  general 
relief.  And  although  he  may  claim  a  relief  not  at  all 
warranted  by  his  facts,  or  may  be  entitled  to  a  relief  upon 
very  different  principles  of  equity  from  what  he  supposed, 
such  a  misapprehension  of  his  case  cannot  defeat  his 
right  to  relief.  I  think  the  position  taken  by  the  defend- 
ants' counsel  correct,  that  "  the  Belleville  Quarry  Com- 
pany" cannot  be  recognised  by  any  court  in  Ifew  Jersey 
as  a  legally  constituted  corporation,  nor  be  dealt  with  as 
such.  If  it  can  be,  what  need  is  there  of  any  general  or 
q>ecial  law  in  our  state  ?  Individuals,  desirous  of  carry- 
ing on  any  manufacturing  business,  may  go  into  the  city 
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of  New  York,  organize  under  the  general  laws  of  that 
state,  erect  all  their  manufacturing  establishments  here, 
and,  under  their  assumed  name,  transact  their  business 
not  only  free  from  all  personal  responsibility,  but  under 
cover  of  a  corporation  not  amenable  to  our  laws.  Surely 
such  a  company  could  not  be  declared  an  insolvent  cor- 
poration under  our  laws  to  prevent  frauds  by  incorpo- 
rated companies,  and  must  necessarily  act  entirely  inde- 
pendently of  all  our  statutes  respecting  corporations. 

How,  then,  is  such  a  body  to  be  regarded  and  treated 
by  our  laws  ?  how  is  it  to  be  dealt  with  by  our  courts  ? 
Here  are  four  individuals,  who  have  assumed  the  name  of 
"the  Belleville  Quarry  Company."  They  have  pur- 
chased property  in  New  Jersey,  which  they  have  agreed 
shall  belong  to  this  company.  Although  it  does  not 
stand  in  the  company's  name,  it  is  held  in  trust  for  them. 
These  individuals  have  carried  on  business  here  under 
this  assumed  name.  They  have  made  contracts,  and 
have  contracted  debts  as  "  the  Belleville  Manufacturing 
Company.'*  They  are  not  a  domestic  corporation,  and  can- 
not be  sued  as  such.  They  are  not  a  foreign  corporation, 
I  for  it  is  perfectly  manifest,  upon  the  face  of  their  proceed- 
ings, that  their  attempted  organization  under  the  general 
I  law  of  New  York  respecting  corporations  was  a  fraud 
'■  upon  the  law  of  that  state.  These  individuals,  then, 
'must  be  treated  and  dealt  with  by  the  law  as  partners 
trading  under  the  name  they  have  assumed.  Although 
their  object,  in  taking  the  name  they  did,  was  to  avoid 
personal  responsibility,  the  law  will  not  allow  them  so  to 
escape.  A  court  of  equity,  as  well  as  a  court  of  law, 
will  treat  them  as  partners.  Regarding  the  transaction 
in  this  light,  is  not  the  complainant  entitled  to  relief? 
To  whom  does  this  surplus  money  belong?  Looking  at 
the  pleadings  and  the  proceedings  in  the  suit  of  foreclo- 
sure in  which  this  money  was  brought  into  court,  the 
complainant  is  entitled  to  the  whole  of  it.  He  was  made 
a  defendant  in  that  suit,  as  holding  the  equity  of  redemp- 
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tion,  and  there  was  no  other  party  to  the  eait  who  ap- 
peared in  those  proceedings  to  have  any  interest  in  the 
pfoperty.  If  the  complainant  had  taken  the  money  out 
of  court,  he  would  have  held  it,  as  he  held  the  property, 
m  trust  for  himself  and  his  copartners.  But  in  his  indi- 
vidual  right,  he  has  only  a  claim  to  one-fourth  part  of  that 
money.  He  now  comes  into  court  with  his  bill,  showing 
all  the  facts  upon  which  his  claim  rests.  If  this  is  so, 
there  is  no  reason  why  the  court  should  not  settle  his 
rights,  and  give  him  such  proportion  of  this  money  as 
belongs  to  him.  It  is  surplus  money  in  this  court,  and 
must  be  disposed  of  nnder  its  order.  The  complainant 
says  he  does  not  wish  to  take  the  whole  of  it  as  trustee, 
but  he  desires  that  the  rights  and  equities  of  all  parties 
may  now  be  settled,  and  the  money  distributed  accord- 
ingly. 
What,  then,  are  the  complainant's  rights  as  a  partner? 

As  such,  he  has  no  right  to  one-fourth  of  this  surplus 
until  the  partnership  is  settled  up.  He  asks  this  court  to 
declare  that  one-fourth  of  this  money  is  his ;  and  as  to  one 
other  fourth,  he  makes  a  claim  upon  it  as  a  copartner, 
which  will  sweep  that  fourth  all  away.  He  shows,  by  his 
bill,  that  the  partnership  is  dissolved ;  that  they  have 
abandoned  business,  and  that  their  most  valuable  pro- 
perty has  been  disposed  of.  He  shows  that  the  partner- 
ship matters  are  unsettled,  and  he  has  brought  some  of 
their  creditors  before  this  court  He  further  and  pro- 
perly states,  in  his  bill,  that  whatever  amounts  may  be 
due  to  the  said  creditors,  or  to  any  other  person,  from  the 
sttd  company  ought  to  be  first  paid  to  such  persons  be- 
fore any  distribution  of  the  said  surplus  is  made  among 
die  several  persons  entitled  to  the  same.  He  asks  that  it 
may  be  ascertained  what  part  of  this  partnership  fund 
belongs  to  him  absolutely,  and  that  it  may  be  paid  to  him 
in  his  individual  right.  The  very  object  of  the  bill  is  to 
have  all  the  equities  respecting  this  fund  settled,  and  to 
have  it  distributed. 
Vol.  i.  p 
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It  is  evident,  then,  that  the  complainant's  dght  in  H 
fund  cannot  be  ascertained  nntil  the  partnership  affa 
are  settled.  That  is  preliminary  to  a  distribution  of  t 
fund. 

There  must,  then,  be  a  reference  to  a  master  to  set 
the  partnership  affiiirs.  It  is  proper,  however,  as  the  cs 
now  stands  before  the  court,  and  as  much  evidence  1: 
been  taken  as  to  the  respective  rights  of  the  parties,  tl 
those  rights  should  be  settled,  as  far  as  circumstances  vi 
admit,  in  order  to  save  further  litigation,  and  as  a  gui 
to  the  master  in  taking  the  accounts. 

In  the  first  place,  the  master  must  take  an  account 
oil  the  assets  of  the  partnership.  This  is  necessary  to  ) 
tain  the  object  in  view ;  for  it  is  impossible  to  ascerta 
the  respective  rights  of  the  partners  to  the  fund  in  coi 
without  an  account  of  all  the  assets.  Although  this  si 
plus  is  the  product  of  real  estate,  as  to  the  payment 
partnership  debts,  and  the  adjustment  of  partuersl 
rights,  and  winding  up  of  the  partnership  concerns,  it 
to  be  deemed  as  personal  property.  Hoxie  v.  Carr  et  i 
1  Sumner  181. 

In  the  next  place,  there  must  be  an  account  of  t 
partnership  debts.  The  complainant  can  have  no  right 
a  decree  of  this  court  declaring  what  portion  of  this  fu 
belongs  to  him  until  the  joint  debts  are  paid.  He  is  t 
entitled  to  any  portion  of  the  assets  until  such  debts  i 
ascertained  and  a  settlement  made.  I  am  thus  precise 
mentioning  these  particulars,  because,  from  the  characi 
of  the  pleadings  and  from  the  argument  of  counsel, 
seems  to  have  been  taken  for  granted  that  this  surp] 
could  be  disposed  of  without  regarding  the  affairs  of  tl 
company  beyond  this  fund.  This  certainly  is  impossib 

After  the  joint  debts  are  paid,  then  the  equities  1 
tween  the  partners  are  to  be  settled ;  and  they  have  p 
ority  over  any  claim  of  the  private  creditors  of  either 
the  partners.  How  fiu*  these  equities  extend,  is  an  impo 
ant  question  in  this  controversy. 
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The  complainant  claims  to  be  remunerated  out  of  the 
joint  assets  for  about  91500,  which  he  alleges  was  ad- 
vanced by  him,  from  time  to  time,  to  pay  the  debts  of  the 
partnership.  There  can  be  no  doubt  but  that  he  has  lien 
upon  the  assets  to  remunerate  himself  for  such  advances. 
He  must  be  paid  before  the  surplus  can  be  ascertained 
which  is  to  be  divided  among  the  partners,  and  of  course 
has  a  preference  over  any  lien  which  a  separate  creditor 
of  a  member  of  the  firm  has  upon  such  member's  in- 
terest. The  separate  creditor  stands,  as  to  his  debtor's 
interest,  in  his  place  and  stead,  and  he  is  in  no  respect 
in  any  better  condition.  If,  then,  Horace  Andrews  is  en- 
titled only  to  his  portion  of  the  surplus  after  the  com- 
plainant's advances  for  the  firm  are  paid,  the  defendants 
who  claim  a  lien  upon  his  interest  are  entitled  to  no- 
thing more  than  the  debtor.  I  have  not  thought  it  worth 
while  to  refer  to  any  authorities  for  the  correctness  of 
these  positions.  They  are  laid  down  in  every  elementary 
treatise  upon  the  subject,  and  cannot  be  considered  as 
open  for  controversy. 

They  are  very  succinctly  stated  by  Lord  Hardwick  in 
West  V.  Slap,  1  Ves.  242.  "  The  partners  themselves  are 
clearly  joint  tenants  in  the  stock  and  all  eftects,  not  only 
that  particular  stock  in  being  at  the  time  of  entering  into 
the  partnership,  but  to  continue  so  throughout,  whatever 
changes  might  be  made  in  the  course  of  trade,  otherwise 
it  is  impossible  to  carry  it  on.  And  being  seized  per  my 
and  per  tout,  when  an  account  is  to  be  taken,  each  is  en- 
titled to  be  allowed  against  the  other  everything  he  has 
advanced  or  brought  in  as  a  partnership  transaction,  and 
to  charge  the  account  with  what  that  other  has  not 
brought  in,  or  has  taken  out  more  than  he  ought ;  and 
nothing  is  to  be  considered  as  his  share  but  his  propor- 
tion of  the  residue  or  balance  of  the  account.  That  this  is 
so  at  law  appears  from  two  cases,  2  Lcrd  Raymoiid  871, 
and  jBcjfdon  v.  Meydort,  Sal.  892,  where  it  was  held,  that 
judgment  and  execution  against  one  partner,  for  his  se- 
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parate  debt,  does  not  pat  the  other  in  a  worse  condition  ; 
bat  he  mast  have  all  the  allowances  made  him  before  the 
jadgment  creditor  can  have  the  share  of  the  other  applied 
to  him ;  *  *  *  *  *  then,  as  between  one  partner,  and  the 
separate  creditors  of  the  other,  the  law  and  those  two 
cases  before  mentioned  say,  that  they  cannot  affect  the 
stock  any  further  than  that  partner  could  whose  creditors 
they  are." 

Whether,  for  such  advances,  the  complainant  is  enti- 
tled to  come  in  upon  an  equality  with  other  joint  credi- 
tors, or  has  priority  over  them,  is  immaterial,  as  far  as  the 
interest  of  the  present  complainant  is  concerned. 

As  to  the  evidence,  I  think  it  establishes  the  fact,  that 
advances  were  made  by  the  complainant,  and  that  they 
were  made  under  such  circumstances  as  give  him  a  lien 
for  their  payment  upon  the  partnership  assets.  The 
amount  is  an  open  question  before  the  master. 

But  there  is  another  claim  which  the  complainant 
makes — not  upon  the  joint  assets,  but  upon  Horace  An- 
drews' portion  of  the  surplus  after  the  partnership  mat- 
ters are  settled.  This  claim  amounts  to  about  $1500.  As 
counsel,  in  their  argument,  placed  the  right  of  recovery 
to  a  portion  of  this  claim  upon  difierent  grounds  from 
the  other  portion,  it  is  necessary  to  look  at  the  allega- 
tions of  the  bill,  in  order  to  ascertain  with  precision  the 
ground  upon  which  the  complainant  rests  his  demand. 

The  allegation,  as  it  is  contained  in  the  bill,  is,  that  at 
various  times  since  the  organization  of  the  said  company, 
and  since  the  execution  of  the  deed  of  the  premises  and 
quarry  by  Andrews  to  the  complainant,  the  said  An- 
drews has  become  indebted  to  the  complainant,  partly  for 
advances  of  money,  and  that  the  said  Andrews  is  now 
indebted  to  him  in  the  sum  of  $1500,  or  thereabouts,  and 
that  the  said  Andrews  has,  at  various  times  prior  to  the 
date  of  the  pretended  transfer  or  assignment  to  the  de- 
fendant, Beaoh,  pledged  any  estate,  title,  or  interest^ 
which  he,  the  said  Andrews,  had  o^  in,  and  to  the  said 
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trust  estate  in  the  bauds  of  the  complainant  as  security 
for  the  amount  of  any  indebtedness  which  might  be  due 
or  coming  from  him,  the  said  Andrews,  to  the  complain- 
ant on  account  of  the  said  advances  or  any  other  account. 
And  the  complainant  insists  that  the  actual  amount  of 
any  such  indebtedness  due  and  coming  to  him  from  the 
said  Andrews  is  a  charge  upon  the  right,  title,  and  inter- 
est of  the  said  Andrews  in  the  said  trust  estate  and  fund 
in  the  hands  of  the  complainant  and  upon  the  said  sur- 
plus money. 

It  will  be  observed  that  the  character  of  the  indebted- 
ness is,  at  best,  very  indefinitely  stated.   It  is  stated  as  a 
debt  of  91500,  pari  of  which  is  for  advances.    It  is  not 
stated  how  much,  or  what  part  of  it,  is  for  advances,  nor 
is  it  intimated  for  what  the  residue  was  contracted.    But 
the  right  of  recovery  is  put  solely  upon  the  ground,  that 
the  trust  estate  was  pledged  as  security  for  the  debt. 
How  the  pledge  was  made — whether  in  writing  or  not — is 
not  stated.  It  is  now  said,  that  about  $800  of  this  amount 
was  for  money  advanced  for  Andrews,  which  went  into 
the  partnership.    It  is  claimed  that,  on  this  account,  the 
complainant  has  an  equitable  lien  upon  Andrews'  inter- 
est in  the  partnership  to  reimburse  himself  to  this  extent. 
The  reply  to  this  is,  there  is  no  such  equity  stated  in  the 
bill.  If  the  complainant  has  any  lien,  it  is  because  the 
property  was  pledged  as  security.    This  is  the  ground  up- 
on which  he  placed  himself  in  his  pleadings.    This  is  the 
issue  which  the  defendant  has  joined  with  him,  and  he 
must  stand,  if  at  all,  upon  the  foundation  which  he  has 
laid  tor  himself. 

But  is  there  any  such  equity  as  that  contended  for?  One 
partner  has  a  lien  upon  the  partnership  assets  for  money 
which  he  has  advanced  for  the  partnership.  It  is  an  equity 
existing  between  the  partners.  It  is  not  an  equity  which 
creates  a  lien  upon  the  partnership  assets  superior  to  that 
of  the  creditors  of  the  firm,  whose  equities  are  worked 
out  throogh  the  partners.  The  creditors  of  the  firm  must 
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be  first  pmid  before  the  pattDer  can  set  up  any  snch  equi- 
ty. Or  if  tnch  partner  who  has  made  advances  for  the 
firm  is  to  be  looked  npon  simply  as  a  creditor  of  the  firm, 
the  £eict  of  his  being  a  partner  gives  his  debt  no  priority 
over  that  of  other  creditors  of  the  partnership.  So  if  one 
partner  makes  advances  for  another  partner  on  account 
of  his  interest  in  the  partnership,  the  individual  partner 
is  his  debtor,  and  not  the  firm.  As  between  himself  and 
his  debtor,  he  may  have  an  equitable  lien  upon  the  lat- 
ter's  interest  in  the  firm  to  reimburse  himself,  but  he  can 
have  no  equity  which  will  give  him  priority  over  the 
other  separate  creditors  of  his  debtor.  For  if  a  partner 
has  no  equity  upon  the  partnership  assets  to  reimburse 
himself  for  his  advances  on  account  of  the  partnership 
which  will  override  the  creditors  of  the  firm,  how  can  one 
partner  obtain  an  equity  upon  another  partner's  interest 
in  the  firm  for  an  individual  debt,  although  contracted  for 
an  advance  of  money  which  went  into  the  partnership, 
which  will  give  him  a  priority  over  other  creditors  ?  As 
an  individual  creditor  of  his  partner,  he  stands  on  the 
same  footing  with  all  the  other  creditors.  The  fact  of  his 
being  a  partner  gives  bis  debt  no  prioritj*. 

In  my  view,  it  matters  not  how,  whether  in  his  indivi- 
dual or  partnership  business,  Andrews  appropriated  the 
money.  He  became  the  individual  debtor  of  the  com- 
plainant, and  the  appropriation  of  the  money  could  not 
change  or  give  character  to  the  debt. 

Is  there  any  pledge  proved  ?  Is  it  proved  that  this  pro- 
perty was  so  pledged  to  the  complainant  as  a  security  for 
his  debt,  as  to  make  that  debt  a  lien  entitled  to  priority 
over  another  creditor  who  has  acquired  a  lien  at  law  ? 
Giving  full  credit  to  the  testimony  of  Horace  Andrews, 
he  but  proves  this — ^that  he  told  the  complainant  he 
might  hold  his  interest  in  the  property  as  a  security  for 
is  debt  Even  this  promise  was  not  made,  except  as  to 
the  eight  hundred  dollars  before  referred  to,  until  after 
the  assignment  to  Beach,  and  after  the  attachment  of 
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Backus.  He  says,  ^^  when  I  conveyed  the  quarry  property 
to  Mr.  Hill,  I  owed  him  aboat  98000;  afterwards  he 
made  advances  towards  working  up  the  quarry :  when  he 
made  these  advances,  I  told  him  that  he  had  security  on 
the  quarry  property.  Afterwards  he  asked  me  if  he 
might  hold  my  interest  as  security  for  the  whole  debt.  I 
told  him  that  he  might  do  so.  This  last  arrangement,  I 
think,  was  early  in  1855,  that  is  when  he  asked  me  if  he 
might  hold  my  interest  as  security  for  his  whole  debt.  At 
that  time  he  said  he  had  understood  it  so  from  the  begin- 
ning.  I  had  not  so  understood  iV  The  assignment  to 
Beach  was  on  the  11th  of  November,  1854,  and  the  attach- 
ment of  Backus  was  prior  to  the  early  part  of  1855,  which 
the  witness  speaks  of. 

This  agreement  did  not  give  the  complainant  any  lien 
upon  the  property,  as  between  himself  and  the  other  cre- 
ditors of  Andrews.  It  merely  amounted  to  a  promise,  on 
the  part  of  Andrews,  that  the  complainant  should  have 
his  pay  out  of  the  property.  But  it  may  be  said  it 
amounts  to  more  than  this,  because  the  complainant  had 
the  legal  title  to  the  property.  It  is  true  he  had ;  but  he 
held  it  only  in  trust  for  the  partnership.  He  had  not  the 
possession  of  the  property.  It  was  partnership  property, 
and  for  that  purpose  was  personal  estate  ;  so  much  so, 
that  if  either  of  the  parties  in  interest  had  died,  his  inter- 
est in  the  property  would  have  gone  to  his  personal  re- 
presentative, and  not  his  heir.  Besides,  I  do  not  think, 
under  the  circumstances,  a  court  of  equity  should  permit 
the  complainant  to  derive  any  advantage  from  the  fact  of 
the  property's  standing  in  his  name.  The  attempt  of  the 
complainant  and  his  copartners  was  an  unlawful  one.  It 
was  to  carry  on  business  in  this  state  under  the  assumed 
name  of  a  body  corporate  for  the  purpose  of  freeing 
themselves  from  personal  responsibility.  The  property 
was  covered  up  in  the  name  of  the  complainant.  The 
traat  was  a  secret  one.  It  did  not  appear  on  the  face  of 
the  title  deeds.    The  court  should  regard  this  property  as 
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the  property  of  the  partners,  and  shoald  give  neither  of 
them  any  advantage  over  the  creditors  of  the  firm  or  the 
creditors  of  the  individual  partners,  from  any  considera- 
tion as  to  the  particular  manner  in  which  the  title  was 
held.  It  does  not  appear  to  me  right,  after  a  creditor  of 
Andrews  has  obtained  a  lien  upon  his  interest  in  this 
property,  that  the  complainant  should  be  permitted  to 
defeat  it,  by  proving  by  Andrews  that  there  was  a  verbal 
agreement  between  himself  and  the  complainant,  that  the 
latter  should  hold  it  as  a  security  for  his  debt. 

So  much  for  the  position  which  the  complainant  occu- 
pies in  the  suit.  We  come  now  to  consider  the  claims  of 
the  defendants. 

Theodore  Beach  produces  a  writing,  dated  the  11th  of 
November,  1854,  which  purports,  on  the  face  of  it,  to  be 
an  assignment  by  Horace  Andrews  to  Beach,  of  all  his 
interest  in  the  agreement  of  the  13th  of  December,  1858, 
to  secure  Beach  for  certain  endorsements,  amounting  to 
37400,  and  a  note  of  JSOO,  lent  by  Beach  to  Andrews. 
The  paper  is  signed  by  Andrews,  and  is  complete  on  the 
face  of  it.  It  is  sufficient  for  the  purpose  intended,  and 
gives  to  Beach,  if  valid,  a  lien,  or  security,  upon  the  in- 
terest of  Andrews.  The  only  objection  made  to  this  pa- 
per is,  that  it  was  never  delivered.  It  is  insisted  that  it 
was  handed  by  Andrews  to  Beach,  for  the  purpose  of 
procuring  the  consent  of  the  other  parties  interested  with 
Andrews,  and  that  their  consent  never  was  procured,  and 
the  paper  was  not  delivered.  Horace  and  Charles  S.  An- 
drews both  declare  that  the  paper  was  not  delivered.  In 
corroboration  of  their  testimony,  we  have  the  facts,  that 
the  $800  note,  mentioned  in  the  agreement,  was  never 
given,  and  that  there  is  written  on  the  back  of  the  agree- 
ment a  consent  to  the  assignment,  to  be  signed  by  the 
complainant  and  his  associates,  which  remains  unexe- 
cuted. 

The  consent  of  the  complainant  to  the  assignment  was 
not  necessary  to  give  it  validity  between  the  parties.    If 
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8Qch  an  instroment  was  a  breach  of  the  agreement  b^ 
tween  Andrews  and  his  assoeiatea^  still  the  want  of  their 
(xmaent  did  not  affect  the  title  of  Beach  to  the  interest 
assigned  him.  Nor  is  the  not  giving  of  the  9800  note 
inconsistent  with  the  &ct  of  the  delivery  of  the  agree^ 
ment  Even  if  Andrews  had  refused  to  deliver  the  note, 
it  would  not  affect  the  delivery.  It  woald  stand  good  aa 
security  for  the  endorsements.  But  these  facts  are  some 
corroboration  of  the  witnesses,  and  are  entitled  to  consid- 
eration. Although  these  witnesses  are  competent  wit- 
nesses,  their  evidence  is  not  to  be  regarded  by  the  court  as 
entitled  to  the  weight  of  disinterested  witnesses.  Beach 
produces  the  agreement.  Prima  fade^  he  is  entitled  to 
the  benefit  of  it.  If  the  complainant  undertakes  to  de- 
stroy its  validity,  he  must  not  leave  the  matter  in  doubt. 
Beach,  in  answer  to  the  testimony  of  Andrews,  pro- 
duces a  witness,  who,  if  he  states  the  truth,  destroys  their 
testimony  entirely.  He  says,  after  their  property  was 
converted  into  money,  and  the  surplus  brought  into 
court,  he  had  a  conversation  with  both  Horace  and 
Charles  8.  Andrews ;  that  it  was  principally  relating  to 
the  assignment  of  their  interest  to  Beach ;  that  they  said, 
both  of  them,  that  they  were  particularly  anxious  Beach 
should  have  the  avails  of  their  interest  in  the  quarry  ;  that 
they  mentioned  that  they  had  made  an  assignment  of 
their  interest  to  him,  and  they  were  anxious  he  should 
have  his  pay ;  that  Horace  stated  the  amount  of  the  pro- 
ceeds of  the  sale,  and  some  other  assets  belonging  to  the 
concern,  to  be  about  97000.  The  witness  goes  on  to  state 
other  particulars,  which  present  his  testimony  in  a  very 
&vorable  light.  If  what  he  states  is  true,  the  delivery  of 
the  paper  was  complete.  The  parties  also  understood  it 
I  must,  therefore,  declare  the  assignment  to  be  valid, 
and  a  good  security  upon  both  Horace  and  Charles  8. 
Andrews'  interest  in  this  surplus. 

The  objection  made  to  the  attachment  of  Backus  is— 
that  the  interest  which  Horace  had  in  the  quarry  proper^ 
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was  not  of  a  character  which  could  be  legally  attached. 
That  the  separate  creditor  of  one  partner  may  attach  that 
partner's  interest  in  any  partnership  property,  cannot  be 
doubted.  It  has  been  repeatedly  settled  that  such  interest 
may  be  assigned,  or  taken  under  attachment  or  execution. 
The  great  difficulty  has  been  how  the  property,  when 
levied  upon,  should  be  disposed  of,  not  whether  it  was 
the  subject  of  levy,  flatter  of  Smith,  16  Johns.  Rep.  106, 
and  note ;  Moody  v.  Payne,  2  J.  C.  H.  548.  It  certainly 
can  make  no  difference  that  this  property  stood  in  the 
name  of  the  complainant.  It  was  partnership  property. 
It  very  frequently  happens  that  the  real  estate  belonging 
to  a  partnership  is  in  the  name  of  one  of  the  members  of 
the  firm ;  but  the  suggestion  has  never  been  made,  that 
this  circumstance  will  protect  it  from  any  attachment  or 
execution  against  one  of  the  partners  for  his  separate 
debt. 

A  different  objection  is  made  to  the  attachment  in  favor 
of  George  Bliss.  This  attachment  was  levied  upon  the 
surplus  money  remaining  in  the  hands  of  the  sheriff',  after 
he  paid  over  to  the  complainant  in  the  decree  the  amount 
due  him,  and  which  the  sheriff  was  ordered,  by  his  writ, 
to  bring  into  court.  In  the  case  of  Shinn  v.  Zimmerman, 
3  Zab.  150,  it  was  decided  that  money  due  on  a  judgment 
recovered  in  a  court  of  record,  either  in  this  state  or  an- 
other state,  cannot  be  attached  in  the  hands  of  the  de- 
fendant in  such  judgment  on  an  attachment  against  the 
plaintiff  therein.  The  Chief  Justice,  in  delivering  the 
opinion  of  the  court,  says — "Nor  can  money  paid  into 
court  or  to  the  sheriff  be  attached,  while  in  the  hands  of 
the  officer,  upon  considerations  of  public  policy,"  and  he 
refers  to  Com.  Dig.,  Attachment  D;  Boss  v.  Clarke,  1  Dall.  JR. 
864.  The  Chief  Jtistice  merely  meant  to  lay  down  the 
principle,  as  established  by  the  authorities  to  which  he 
referred.  It  will  be  found,  on  an  examination  of  the  au* 
thorities,  that  the  principle  upon  which  they  are  decided 
does  not  apply  to  money  in  coart,  or  in  the  hands  of  its 
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oflEicerBy  under  the  circnmBtances  of  the  present  case. 
This  is  not  like  money  paid  into  court  under  a  decree  or 
judgment  of  a  court,  and,  by  that  decree  or  judgment, 
decided  to  belong  to  a  particular  individual.    There  is  no 
decree  of  the  court  determining  that  this  money  belongs 
to  Horace  Andrews.    It  was  not  brought  into  court,  or 
paid  into  court  for  his  benefit,  but  it  was  brought  here 
because  it  had  not  been  ascertained  to  whom  it  belonged, 
and  to  await  the  future  adjudication  of  the  court  as  to  its 
ownership.    In  GomyrCs  Digest^  in  enumerating  what  may 
not  be  attached,  it  is  said  merely — "  nor  money  levied  in 
execution  by  the  sheriff  upon  a  fieri  facias.''    And  upon 
reference  to  the  authorities  cited  by  the  author,  it  will 
be  seen  upon  what  principle  the  text  rests.    In  Floud 
ami  Sir  John  ParrotCs  case,  §  30,  the  court  declared  that 
money  due  upon  a  judgment  in  favor  of  Floud  against 
Parrott  could  not  be  attached  in  the  hands  of  the  Parrotts. 
The  court  say — "Tet  the  law  is  clear,  that  judgments 
given  in  the  courts  of  the  king  ought  not,  nor  cannot  by 
Buch  particular  customs,  be  defeated  and  avoided.  As  it  was 
lately  adjudged  in  a  western  case,  damages  were  recovered, 
the  sherifl^  by  virtue  of  fieri  facias,  levied  the  money,  which 
one  to  whom  the  plaintiff  was  indebted  did  attach,  by  the 
custom,  in  the  hands  of  the  sheriff;  but  it  was  adjudged 
the  attachment  was  not  good,  for  the  custom  of  attach- 
ment cannot  reach  upon  a  thing  of  so  high  a  nature  as  a 
record."    To  the  same  effect  is  Bracebridge's  case,  §  264. 
The  decision  is  put  upon  the  ground,  that  the  court  will 
see  that  its  own  judgment  is  executed ;  and  where,  by  its 
solemn  record,  the  money  is  declared  to  belong  to  a  parti- 
cular person,  the  court  will  not  permit  that  record  to  be 
interfered  with.    The  case  of  Ross  v.  Clarke,  1  Doll.  854, 
goes  no  farther.    But  here  there  is  no  interference  with 
the  decree  of  the  court.    Andrews  cannot  appeal  to  the 
record  of  this  court  as  his  protection.    The  money  was 
not  niiaed  by  the  authority  of  the  court  for  his  benefit 
It  cannot  be  suggested,  that  there  are  any  considerations 
of  poblio  policy  which  should  induce  the  coutI  to  ^to\<^cX 
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money  paid  into  coarty  under  such  cucomstBocefl^  fimn 
attacbment. 

It  ifl  the  policy  of  modem  legiBlation  to  fiu^ilitBte  the 
creditor  in  reaching  the  property  of  his  debtor.  It  is  ad- 
mitted that  the  language  of  the  statnte  is  broad  enough 
to  embrace  even  money  paid  into  coort  as  the  pr(^>ertj  of 
a  plaintiff  in  a  jadgment  The  coorts  have  protected 
sach  property,  not  on  the  ground  that  it  was  not  em- 
braced in  the  language  and  meaning  of  the  statute,  but 
simply  because,  in  their  judgment,  such  property  should 
be  protected  from  the  operation  of  the  statute  upon  con- 
riderations  of  public  policy. 

I  think  this  money  may  be  attached,  and  that  the  court 
should  protect  the  lien  which  has  thus  been  acquired. 


CooPEK  V8.  Headlbt  and  others. 

H.  tpplied  to  W.  for  loao  of  $1000.  W.  told  him,  if  he  would  meet  him  on  a 
eertaiu  day,  with  a  bond  aud  mortgage  made  oat  to  one  C,  and  would  aangn 
alto  to  aaid  0.  a  certain  other  bond  and  mortgage  at  collateral,  he  sbbold 
hare  the  money :  they  met,  and  W.,  tolling  H.  that  he  had  only  $600,  which 
lie  wonld  pay  him  ai  soon  as  he  coald  raise  it,  if  he  would  deliver  to  him  the 
bonds  and  mortgages;  H.  delivered  the  papers. 

Hdd,  that  thereby  H.  made  W.  hia  agent  to  delirer  them  to  C,  and  to  receive 
the  money  from  him. 

A.  S.  Penmngtorij  for  complainant. 

C  8.  Leporiy  for  defendants. 

The  Chancellor.  The  only  question  is,  who  must  bear 
the  loss  occasioned  by  the  dishonesty  of  William  R.  Wi- 
nans  ?  I  think  it  is  very  clear  that  Winans  must  be  re- 
garded in  the  transaction  as  the  agent  of  Headley,  the 
defendant.  He  employed  him,  confided  in  him,  and  paid 
Um  for  his  services. 
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The  defendant  applied  to  Winane,  to  borrow  of  the 
latter  one  thousand  dollars.    Winans  finally  told  him,  if 
he  would  meet  him  on  a  certain  day,  with  a  bond  and 
mortgage  prepared  and  made  out  to  Bichard  P.  Cooper, 
and  would  assign,  also,  to  said  Cooper  a  bond  and  mort- 
gage of  one  Headley  as  collateral,  he  should  have  the 
money.    They  met.    Then  Winans  told  him  he  had  only 
six  hundred  dollars,  which  he  would  pay  him  as  soon  as 
he  could  raise  it,  if  the  defendants  would  deliver  to  him 
the  bonds  and  mortgages.    The  defendant  consented,  and 
delivered  him  the  papers.    By  the  delivery  of  these  pa- 
pers to  Winans,  the  defendant  made  him  his  agent  to 
deliver  them  to  Cooper,  and  to  receive  the  money  from 
him.    He  did  receive  the  one  thousand  dollars  from 
Cooper,  and  delivered  him  the  papers.    It  does  not  ap- 
pear when  the  money  was  paid  by  Cooper  to  Winaus, 
whether  before  or  after  the  papers  were  received  from 
Cooper ;  nor  do  I  think  it  is  material. 

Again,  the  defendant  paid  him  fifty  dollars  for  his  ser- 
vices in  making  the  loan.  This  fact  is  inconsistent  with 
the  statement  in  the  answer,  that  he  thought  the  money 
was  Winans'.  There  is  enough  in  the  account  which  he 
gives  in  his  answer  of  his  settlement  with  Winans  to 
show  that  he  understood  he  was  not  dealing  with  him  as 
the  principal  who  made  the  loan.  He  understood  per- 
perfectly  well  that  Winans  borrowed  the  money  for  him, 
and  it  was  for  his  services  as  his  agent  in  doing  so  that 
he  remunerated  him.  The  defendant  insists  that  Winans 
^as  Cooper's  agent.  It  is  certainly  very  extraordinary,  if 
the  defendant  so  regarded  him,  he  should  have  paid  the 
agent  of  Cooper  for  the  services  rendered. 

The  complainant  is  entitled  to  a  decree,  and  to  be 
charged  with  the  interest  only  A^hich  he  actually  received. 
The  defendant  had  no  authority  to  pay  the  interest  to 
Winans. 
Vol.  I.  B 


H  mm 


i/1  J.  JiSls,  for  compljiiimots. 
1j,  K.  BoytaHj  for  defendants. 

The  Chascellor.  This  \s  z  bill  to  foreclose,  filed  by 
tbe  administrators  of  the  mortgagee  against  the  mort- 
gagors and  a  party  holding  a  snbseqnent  encnmbrance. 
TJie  mortgagors,  George  A.  Whipple  and  his  wife,  have 
filed  their  answer.  They  admit  the  mortgage,  and  the 
money  doe  ui>on  it,  bat  set  ap  that  the  mortgage  was 
given  to  Robert  Glenn  to  secure  the  purchase  money ; 
that  he  gave  a  warranty  deed,  with  full  covenants  that 
the  property  was  free  and  clear  of  all  encambrances,  &c.; 
Esther  Ann  Glenn,  his  wife,  did  not  join  in  the  convey- 
ance ;  that  she  survived  her  husband,  and  now  claims  her 
dower  right  in  the  mortgaged  premises.  The  defendants 
ask  the  court  to  protect  them  against  the  encumbrance  of 
the  dower  before  permitting  the  complainants  to  enforce 
payment  of  the  purchase  money. 

In  the  case  of  Van  Waggoner  v.  McEwen  and  others,  1 
G.  C.  IL  412,  the  Chancellor  decided,  that  where  a  mort- 
gage is  given  to  secure  the  purchase  money  of  land,  an 
allegation  of  an  outstanding  title  against  the  land  pur- 
chased is  no  objection  to  a  decree  of  foreclosure,  aUiery  if 
the  purchaser  is  evicted,  or  an  ejectment  actuidly  com- 
menced against  him.    And  in  Shannon  y.  MarseUs  et  al.j 
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Sazton  426,  the  Chancellor  says,  where  there  is  a  mere 
allegation  of  an  outstanding  title  or  encumbrance  the 
court  will  not  interfere,  but  leave  the  party  to  his  remedy 
on  the  covenant ;  but  where  there  is  an  eviction,  or  even 
an  ejectment  brought,  it  will  interpose.  In  this  latter 
case,  relief  was  granted  because  the  encumbrance  com- 
plained of  was  a  mortgage ;  the  mortgagee  was  before 
the  court  pix)8ecuting  his  claim ;  all  parties  were  present, 
and  the  court  had  jurisdiction  so  as  to  do  justice  and  set- 
tle litigation  between  all  the  parties.  It  is  true  the  widow, 
whose  dower  in  this  case  is  alleged  to  be  an  encumbrance 
upon  the  property,  is  a  party  to  this  suit,  but  not  in  her 
own  right.  She  is  one  of  the  complainants,  prosecuting 
as  administratrix  of  her  husband.  She  is  not  before  the 
court  in  her  individual  capacity,  and  she  claims  nothing 
as  his  widow. 

It  will  be  found,  upon  an  examination  of  the  cases,  that 
they  do  not  go  further  than  the  cases  I  have  referred  to, 
Goster  v.  Munroe  Manufacturing  Co.j  1  G.  C.  -B.  467 ;  Couse 
V.  Boyles  et  al.^  8  G.  C.  R.  212;  Withers  v.  Morrell  and 
oiherSy  8  Sdw.  660 ;  Johnson  and  others  v.  GerCj  2  Johns. 
Ch.  Rep.  646,  carry  the  principle  no  further. 

The  complainant  is  entitled  to  his  decree. 


Hekby  Cook  vs.  William  Johnson  and  others. 

An  aooommodation  endoner,  after  the  note  had  been  protested,  conveyed  his 
farm  in  tmat  for  hit  wife.  The  conveyance  was  without  valuable  contidera- 
tioo. 

HeUf  that  the  conveyance  was  void  at  againtt  complainant,  the  payee  of  the 
note. 

The  delendant't  denial,  in  hit  answer,  of  any  iniewt  to  defraod  his  creditor,  can 
avail  aotbiog  »  view  of  the  circamstancet  ander  which  the  conveyance 
waa  nade.  If  ila  cflEed  b  to  deprive  the  creditor  of  the  payment  of  hie 
debt,  it  ia  void  oader  the  statute  and  by  the  common  law,  independently 
of  tiM  flitat*. 
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wad  t&e  prfacxpte  bl  tbae  i£  die  pvtr  ■  nieteed  ic  tbe  time  of"  tbe  roia*- 
tarr  MfftiMti<,  it  ii  umjmimatd  l»  be  SattAifeuC  n  ntnert  to  debts  astrce- 

tike  tttdeflKoC,  «r  repei  tAe  leoi  prcHsafCiaa  of  inmL 
Woefie  »  VMO  M  evdoner  r>pcQ  eoeuBercatl  paper,  a  ▼ouxadrr  coarermace  if 
■r>  hmtntr  pr— !ctiiji>  asKBfit  «ic{i  a  dcbc.  wbecber  the  paper  »  or  »  boc  dae 
at  the  daae  al^  the  cuiweraeag.  thaa  aeaiaft  a  debc  coocracfieii  fisr  the  debt- 
or«  ovTB  beaefc.  aail  acBBallT  doe  aod  pairafata  when  the  ccaT< 


Woere  a  volantanr  oMiTeraaee — a  fettlevmt  vpoa  a  wiiSp  cr  chtU — &>  made 

IB  coBteflipteioB  al^  latore  debc».  ft  a»  ooc  &«««  jCd«.  aad  wiE  be  sec  ande  ai 

fraodafeat  araiaaf  asch  creditora. 
Tue  diiereace  beCweea  txi^i%g  and  ««&«€;««■/  debts,  in  relereoce  to  Toian- 

tarr  coDTeraoce*.  i*  thi*— ««  to  the  fonner.  the  firaad  is  an  inl^rxf  ace  of  law, 

bat  aa  to  the  latter,  there  miut  be  fraud  in  &ct. 
A  jodrmeot  creditor  hai  a  ri^ht  to  bare  a  fraodnleBt  coorpraDce  reraarrd  fn>m 

tbe  premiiea  bj  a  decree  in  equity  beibre  feUins  the  mmt  under  hi:»  execti> 


E.  W.  Scuddetj  for  complaiDant. 
James  S.  GreeUj  for  defendants. 

The  Chancellor.  However  much  I  may  regret  that 
one  of  the  defendants,  who  is  a  widow,  should  be  de- 
jirived  of  the  only  property  she  has  for  the  support  of 
herself  and  children,  I  nevertheless  cannot  close  my  eyes 
to  the  fraud,  which  is  so  apparent  in  the  transfer  of  the 
husband's  property,  in  trust  for  his  wife. 

William  Johnson  was  an  accommodation  endorser  for 
one  Tyson,  on  a  note  for  $322.39,  which  Tyson  gave  to 
the  complainant  in  payment  for  house  furniture,  which 
the  complainant,  who  is  a  cabinet-maker,  had  sold  him. 
When  Johnson  endorsed  the  note,  on  the  8th  of  Septem- 
ber, 1856,  he  was  the  owner  of  some  personal  property 
and  of  a  small  &rm  in  the  neighborhood  of  Princeton. 
The  note  fell  due  on  the  8th  of  February,  1857,  and  was 
protested  for  nonpayment.  On  the  14th  of  February, 
Johnson  conveyed  his  real  estate  to  Edward  Stockton,  in 
trust  for  his  wife.    On  the  27th  of  February,  he  sold  all 


1858.]  CASES  IN  CHANCERY.  58 

Cook  V.  Johrnon. 

his  personal  property  at  pablic  vendne.  It  was  all  bought 
in  by  his  mother-in-law,  and  she  gave  Johnson  her  note 
in  payment  On  the  2d  of  March,  suit  was  commenced 
on  the  note,  and  a  judgment  obtained  against  both  Tyson 
and  Johnson.  Execution  has  been  issued,  and  returned 
imlla  bona. 

Johnson,  in  his  answer,  denies  that  he  conveyed  his 
property  with  intent  to  defraud  the  complainant.  He 
alleges  he  sold  his  personal  property  because  he  had  no 
further  need  of  it,  and  that  he  conveyed  his  real  estate  in 
trust  for  his  wife,  because  it  was  owing  to  her  industry 
and  frugality  that  he  was  principally  indebted  for  the 
personal  property  he  had  accumulated,  and  to  carry  out  a 
promise  he  had  made  her  several  months  before. 

The  denial  of  the  defendant  of  any  intent  to  defraud  his 
creditor  can  avail  nothing  in  view  of  the  circumstances 
under  which  the  conveyance  was  made.  Its  effect  is  to 
deprive  his  creditor  of  the  payment  of  his  debt,  and  it  is 
^'oid  under  the  statute,  and  by  the  common  law  inde- 
pendent of  the  statute.  There  is  no  proof  of  the  alleged 
promise,  that  he  would  convey  the  property  in  trust  for 
his  wife.  But  if  such  promise  had  been  proved,  it  would 
not  avail  the  defendant. 

It  was  argued,  for  the  defendant,  that  at  the  time  of 
the  conveyance  the  debt  did  not  exist  as  a  debt  of  John- 
son ;  that  he  was  merely  an  accommodation  endorser,  and 
his  liability  was  not  fixed  until  after  judgment.  This  is 
a  very  nice  point  to  take  in  a  question  of  fraud.  The 
defendant  had  made  a  contract,  by  which  he  was  under  a 
legal  obligation  to  pay  the  debt  if  the  drawer  of  the  note 
made  default.  He  certainly  was  as  much  the  debtor  after 
the  note  was  protested  as  the  drawer  himself.  There  was 
a  debt  then  due  and  payable  from  him  to  the  complain- 
ant K  he  has  disposed  of  his  property,  so  as  to  place  it 
beyond  the  reach  of  a  judgment  and  execution  arising 
OQt  of  such  a  contract,  the  conveyance  is  as  much  a  fraud* 
agaiiurt  soch  a  creditor  as  it  would  be  against  any  creditor* 
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AltboQgfa  there  is  eome  conflict  of  aothoritr,  I  think 
the  principle  is  correctly  laid  down  hj  Chancellor  Kent, 
in  Eeadt  v.  LicmgsUmj  ZJ.  C.  B.  500,  ^^  that  if  the  party 
is  indebted  at  the  time  of  the  volnntaiy  settlement,  it  is 
presumed  to  be  firaadnlent  in  respect  to  such  debts  (that 
if^  those  antecedently  due),  and  no  circumstance  will  per- 
mit those  debts  to  be  affected  by  the  settlement,  or  repel 
tlie  legal  presumption  of  fraud/'  "Where  a  man  is  en- 
dorser upon  commercial  paper,  a  voluntary  conveyance  is 
no  better  protection  against  such  a  debt,  whether  the  pa- 
per is  or  is  not  due  at  the  time  of  the  conveyance,  than 
against  a  debt  contracted  for  the  debtor's  own  benefit,  and 
actually  due  and  payable  when  the  conveyance  is  made. 
But  if  the  distinction  which  is  attempted  could  be  drawn, 
and  it  appeared  that  the  complainant's  was  a  debt  subse- 
quent to  the  conveyance,  it  would  not  benefit  the  defend- 
ant. 

I  think  the  circumstances  of  this  case  show  actual  fraud, 
and  that  the  conveyance  was  made  with  the  view  of  plac- 
ing the  property  beyond  the  reach  of  this,  creditor.  In 
that  view,  it  matters  not  whether  the  debt  due  the  com- 
plainant was  antecedent  or  subsequent  to  the  conveyance. 
There  can  be  no  doubt  that  where  the  voluntary  convey- 
ance— a  settlement  upon  a  wife  or  child — is  made  in  con- 
templation of  future  debts  it  is  not  bona  jidcy  and  will  be 
set  aside  as  fraudulent  against  such  creditors.  The  dif- 
ference between  existing  and  subsequent  debts,  in  refer- 
ence to  voluntary  conveyances,  is  this — as  to  the  former, 
the  fraud  is  an  inference  of  law,  but  as  to  the  latter,  there 
must  be  fraud  in  fact.  Story's  JSq.  Jur.  361 ;  Beade  v.  Liv- 
ingstOHj  8  Johns.  Ch.  R.  497,  601.  Whether  we  view  this 
as  an  existing  or  subsequent  debt,  the  conveyance  must 
be  regarded  as  fraudulent  against  this  creditor. 

It  was  insisted  that  the  complainant  has  a  remedy  at 
law  under  the  statute.  Nixm  251  and  330.  The  com- 
plainant asks  this  court  to  remove  the  fraudulent  convey- 
ance out  of  the  way.    It  is  true  he  may  sell  Johnson's  in- 
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terest  in  the  property  as  it  now  stands  with  the  legal  title 
in  the  trostee;  but  he  is  not  obliged  to  sell  it  with  this 
firaudnlent  conveyance  covering  it,  and  run  the  risk  of  its 
being  satisfied.  He  has  the  right  to  have  the  title  cleared 
up  before  the  sale.  This  is  the  only  court  that  can  do 
that 
The  complainant  is  entitled  to  a  decree. 


Philip  Reilly  vs.  Joseph  C.  Mayer  and  others. 

ManhaUing  of  aMeti  u  a  well  established  head  of  eqaity  jariBpnidence.  The 
general  principle  is,  that  if  one  party  has  a  lien  on,  or  interest  in  two  funds 
for  a  debt,  and  another  party  has  a  lien  on,  or  interest  in  one  only  of  the 
fands,  for  another  debt,  the  latter  has  a  right  in  eqaity  to  compel  the  for- 
mer to  resort  to  the  other  fund,  in  the  first  instance,  for  satisfaction,  if  that 
coarse  is  necessary  for  the  satisfaction  of  the  claims  of  both  parties,  when- 
ever it  will  not  trench  upon  the  rights,  or  operate  to  the  prejudice  of  the 
party  entitled  to  the  double  fund. 

Bat  this  rule  has  its  qualifications,  and  is  never  applied  except  where  it  can 
be  done  without  injustice  to  the  creditor  or  other  party  in  interest  having  a 
title  to  the  double  fund,  or  where  it  is  not  iiyurious  to  a  third  person,  over 
whom  the  party  claiming  the  benefit  of  the  principle  has  no  superior  equity. 
M.  executed  mortgage  on  two  lots  to  the  Trenton  M.  L.  Association,  assign- 
ing to  them  at  the  same  time,  as  collateral  security,  five  shares  of  stock. 
Afterwards  M.  gave  complainant  a  mortgage  on  one  of  these  lots,  and  after 
the  execution  of  the  latter  mortgage,  he  assigned  to  T.  and  O.  his  interest  in 
the  five  shares  of  stock. 

Held,  that  complainant  was  entitled  to  require  the  T.  M.  L.  Association  to  sell 
first  the  lot  which  was  exclusively  embraced  in  their  mortgage. 

Bat  that  complainant  had  no  equity  to  compel  the  appropriation  of  the  stock 
to  the  payment  of  first  mortgage. 

That  whUe  M.  owned  the  stock,  there  was  an  equity,  as  between  him  and  the 
complaiiiant,  that  in  enforcing  the  mortgage  securities,  the  stock  should  be 
applied  to  the  payment  of  the  mortgage  to  which  the  debtor  bad  pledged 
it,  in  such  a  manner  as  to  relieve  the  complainant's  security,  but  that  such 
latent  eqaity  did  not  follow  it  into  the  hands  of  a  bona  Jide  purchaser  with- 
ootnotioe. 


K  W.  ScuddeTj  for  complidnant. 
Barker  Chmmere^  for  defendants. 
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Thb  Chaxckllok.  On  the  S9th  of  October,  1855,  Jo- 
seph C.  Majer  executed  a  mortgage  on  two  lots  of  land 
in  the  eitv  of  Trenton  to  the  Trenton  Motnai  Loan  Aa> 
BOoiatioD,  to  secure  a  debt  of  one  tfaoosand  dollars;  and 
as  additional  and  collateral  secnritr  for  the  same  debt,  he 
assigned  to  the  association  five  shares  of  its  stock,  of 
which  he  was  then  the  owner. 

On  the  oth  of  Mar,  18d6,  he  executed  a  mortgage  to 
the  complainant,  on  one  of  the  same  lots,  to  secure  a 
debt  of  nine  hundred  and  seventv-two  dollars. 

On  the  8d  of  April,  1857,  Joseph  C.  Mayer  transferred 
his  interest  in  the  said  five  shares  of  stock  to  Garten 
Sierck  and  Ilenrv  Offerman. 

The  complainant  now  brings  his  suit  on  his  mortgage, 
which  is  a  subsequent  encumbrance  to  that  of  the  Tren- 
ton Mutual  Loan  Association.  The  prayer  of  his  bill  is, 
that  the  lot  of  land  which  is  embraced  in  the  mortgage  of 
the  association,  and  not  in  his  mortgage,  hejhrsi  sold,  and 
its  proceeds  applied  to  the  payment  of  the  debt  due  the 
association  ;  and  that  in  case  of  any  deficiency  after  such 
application  of  the  proceeds,  resort  may  be  had  to  the 
shares  of  stock  transferred,  as  additional  security  to  the 
mortgage,  before  the  other  lot,  which  is  common  to  both 
mortgages,  is  resorted  to. 

That  of  marshalling  securities^  is  a  well  established  and 
most  useful  head  of  equity  jurisdiction.  "  The  general 
principle  is,  that  if  one  party  has  a  lien  on,  or  interest  in 
two  funds  for  a  debt,  and  another  party  has  a  lien  on,  or 
interest  in  one  only  of  the  funds  for  another  debt,  the 
latter  has  a  right  in  equity  to  compel  the  former  to  resort 
to  the  other  fund,  in  the  first  instance,  for  satisfaction,  if 
that  course  is  necessary  for  the  satisfaction  of  the  claims 
of  both  parties,  whenever  it  will  not  trench  upon  the 
rights  or  operate  to  the  prejudice  of  the  party  entitled  to 
the  double  fund."  1  Story's  JEq.  Jwr.  §  683.  There  is  no 
difficulty  as  to  the  application  of  this  principle  in  the 
proiont  case,  as  fiu*  as  the  mortgaged  premises  are  con- 


1858.]  CASES  IN  CHANCERY.  ST 

Beilly  «.  Mayer, 

cerned,  which  are  not  embraced  in  the  complainant's 
mortgage,  but  included  in  the  mortgage  of  the  Trenton 
Mutual  Loan  Association.  Those  premises  should  first 
be  sold.  Such  a  disposition,  as  to  sale,  will  secure  the 
payment  of  both  mortgage  debts,  and  will  violate  no 
rights  of  the  mortgagor.  It  is  admitted  that  both  lots 
are  not  sufficient  to  pay  the  two  mortgages. 

The  claim  which  the  complainant  makes,  to  have  the 
five  shares  of  stock  sold  before  the  association  is  per- 
mitted to  resort  to  the  premises  common  to  both  mort- 
gages, presents  quite  a  different  case  for  the  application 
of  the  rule.  As  far  as  the  mortgagor  and  the  association 
are  concerned,  they  interpose  no  objection.  The  claim  is 
equitable,  as  far  as  their  rights  are  involved.  All  the  as- 
sociation wants  is  their  money,  and  it  is  immaterial  to 
them  which  security  is  first  appropriated.  It  makes  no 
difference  to  the  debtor  under  the  circumstances  of  this 
case.  But  a  third  party  objects.  Sierck  and  Offerman 
are  the  owners  of  the  stock  by  transfer  from  the  com- 
mon debtor.  The  equities  are  between  them  and  the 
complainant  The  question  is — ^what  equity  has  the 
complainant  to  take  their  property  for  the  relief  of  his 
security  ?  While  the  common  debtor  owned  the  stock, 
there  was  an  equity,  as  between  him  and  the  complainant, 
that  in  enforcing  the  mortgage  securities,  the  stock  should 
be  applied  to  the  payment  of  the  mortgage  to  which  the 
debtor  had  pledged  it,  in  such  a  manner  as  to  relieve  the 
complainant's  security.  Does  that  equity  follow  it  in  the 
hands  of  a  bonafde  purchaser  without  notice  ?  The  com- 
plainant had  no  Uen  upon  the  property,  either  equitable 
or  legaL  He  had  a  right  merely  to  invoke  the  aid  of  a 
court  of  equity  to  marshal  the  securities  for  his  relief. 
This  right  does  not  follow  the  security  into  the  hands  of 
a  hma  fide  parchaser  without  notice.  The  rule,  that  has 
been  stated  as  a  general  one,  has  its  qualifications,  and  is 
never  appfied  ezoept  where  it  can  be  done  without  injus- 
tice to  the  creditor,  or  other  party  in  interest,  having  a 
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title  to  the  doable  fund,  or  injury  of  a  third  person, 
over  whom  the  party  claiming  the  benefit  of  the  princi- 
ple has  no  enperior  equity.    There  certainly  can  be  no 
equity  in  permitting  the  complainant  to  appropriate  the 
property  of  these  innocent  persons  to  relieve  his  security. 
They  purchased  subject  only  to  the  mortgage  of  the  as- 
sociation.   The  contract  between  the  association  and  the 
mortgagor  was,  that  the  stock  should  be  only  additional 
security  to  the  land  embraced  in  the  mortgage.     The 
complainant  now  seeks  to  change  the  contract  to  the  pre- 
judice of  these  third  persons.     They  purchased  without 
notice  of  his  equities,  if  he  had  any.     They  arc  innocent 
purchasers.     There  was  nothing  to  put  them  on  inquiry. 
Notice  of  the  mortgage  to  the  association  did  not  require 
them  to  search  the  record,  for  the  purpose  of  ascertaining 
whether  there  might  not  possibly  exist  some  equities  be- 
tween that  and  other  mortgages  to  affect  the  title  to  the 
stock.     Besides,  the  complainant  shows  no  particular 
equity  in  this  case.    This  stock  was  not  embraced  in  the 
mortgage  which  was  prior  to  his,  nor  does  he  allege  that 
he  knew  the  fact  of  its  being  held  by  the  association  as 
collateral  security,  and  relied  upon  it  when  he  took  his 
mortgage.    The  stock  remained  in  the  hands  of  its  own- 
ers subject  to  their  disposition ;  and  a  bona  fide  purchasei 
ought  not  to  be  affected  by  any  such  latent  equity,  as  the 
complainant  claims  to  have  existed,  for  his  benefit  in  this 
case. 

In  AveraU  v.  Wade^  Uoyd  ^  Goold,  tern.  Sugden  252, 
where  a  person,  being  seized  of  several  estates,  and  in- 
debted by  judgments,  settled  one  of  the  estates,  for  valu- 
able consideration,  with  a  covenant  against  encumbrances, 
and  subsequently  acknowledged  other  judgments,  it  wa£ 
contended,  by  the  subsequent  judgment  creditors,  that  a^ 
they  only  affected  the  unsettled  estates  on  the  principle  in 
Aldrich  v.  Cooper,  8  Vea.  882,  as  they  had  only  one  fund, 
they  had  a  right  to  compel  the  prior  judgment  oreditora 
who  had  two  funds — ^the  settled  and  unsettled  estates— 
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to  resort  to  the  settled  estate,  or,  at  any  rate,  that  the 
settled  estate  ought  to  contribute  to  the  payment  of  the 
prior  judgments.  Lord  Chancellor  SugdeUj  however, 
held  that  the  subsequent  judgment  creditors  had  no 
equity  to  compel  the  prior  judgment  creditors  to  resort  to 
the  settled  estate ;  on  the  contrary,  that  the  prior  judg- 
ments should  be  thrown  altogether  on  the  unsettled  es- 
tates, and  that  the  subsequent  judgment  creditors  had  no 
right  to  make  the  settled  estate  contribute ;  observing, 
after  a  close  examination  of  Aldrich  v.  Cooper^  that,  upon 
the  whole  case,  you  will  find  Lord  Eldon^  in  the  applica- 
tion of  the  principle,  ^^  carefaUy  avoids  deaUng  mih  the  rights 
of  third  persons  intervening.**    2  Lead.  Ca.  in  JEq.  159. 

When  a  person  has  a  mortgage  covering  two  lots  of 
land,  and  there  is  a  subsequent  mortgage  on  one  of  themi 
only,  and  the  first  mortgagee,  with  knowledge  of  the 
second  mortgage,  and  that  his  debt  cannot  be  satisfied 
out  of  one  of  the  lots  without  injury  to  the  second  mort- 
gagee, releases  that  lot  from  his  mortgage,  a  court  of 
equity  will  decree,  as  between  the  two  mortgages,  that 
the  release  is  a  discharge  pro  tanto  of  the  other  lot.  Ste- 
vens  V.  Cooper  J  1  J.  C.  R.  425 ;  Govemeur  v.  Lynch,  2 
Paige  300 ;  Guion  v.  Knapp,  6  Paige  35 ;  Paxton  v.  Har- 
riot, 1  Jones  312;  2  Lead.  Ca.  in  Eq.  192.  But  in  such 
case  the  person  releasing  must  have  notice  that  the  rights 
of  third  persons  are  impaired  by  his  act.  Cheesborough 
V.  MiUard,  1  J.  C.  R.  409 ;  Patty  v.  Pease,  8  Paige  277 ; 
IStuyvesant  v.  Hone,  1  Sandford  419. 

Now,  in  no  case  has  it  ever  been  held,  that  the  pur- 
chaser to  whom  the  release  was  given  could  have  his  pur- 
chase affected  by  any  equities  which  existed  between  the 
original  parties.  If,  then,  the  person  executing  the  re- 
lease without  notice  of  existing  equities  is  not  responsi- 
ble for  the  consequences  of  his  act  a  fortiori,  will  an 
innocent  purchaser  not  be  subject  to  any  penalty  or  for- 
feiture,  or  have  his  rights  affected  by  any  latent  equities 
of  the  existence  of  which  he  was  entirely  ignorant  at  the 
time  of  his  purchase. 
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I  cannot  see  that,  as  between  the  complainant  and 
Sierck  and  Offerman,  there  is  any  principle  of  equity  to 
justify  this  court's  so  marshalling  the  assets  as  to  secure 
the  payment  of  the  complainant's  security  at  the  expense 
of  the  bona  fide  purchasers  of  this  stock. 

The  decree  must  be  drawn  so  as  to  sell  first  the  lot  ex- 
clusive to  the  association's  mortgage,  and  then  the  lot 
common  to  both  mortgages. 


McKiNSTRY  and  others  vs.  Rune  and  others. 

Parol  evidence  is  admissible  to  prove  a  new  and  distinct  agreement,  upon  a 
new  consideration,  abrogating  a  prior  written  agreement. 


The  Chancellor.  The  complainants  show  but  very 
little  ground  for  the  favorable  consideration  of  a  court  of 
equity. 

They  owed  the  money  due  on  the  judgment.  This  is 
not  disputed.  The  plaintiflfe  in  that  judgment,  Runk  and 
Ten  Eyck,  were  the  proper  persons  for  them  to  settle 
with.  The  negotiation,  or  arrangement  with  Fisher,  was 
a  mere  matter  of  speculation  on  their  part ;  and  taking 
into  consideration  the  age  of  old  Mr.  Todd,  and  the  posi- 
tion Fisher  occupied  towards  him,  it  was  not  right  or  cre- 
ditable in  the  complainants  to  buy  up  a  lawsuit  with  the 
defendants.  Although  there  is  no  direct  evidence  of  the 
fact,  there  is  enough  in  the  case  to  show  that  it  was  well 
understood  Bunk  and  Ten  Eyck  did  not  recognise  any 
claim  or  interest  of  Todd  in  the  judgment,  and  that  they 
claimed  to  hold  the  judgment  under  a  different  agree- 
ment from  that  under  which  Fisher  claimed  his  assign- 
ment from  Todd. 

I  do  not  think  that  the  evidence  shows  that  McKinstry 
paid  anything  on  his  agreement  with  Fisher.    It  is  true 
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this  is  not  material,  for  it  can  make  no  difference  to  the 
defendants  whether  any  consideration  did  or  did  not  pass 
between  Fisher  and  McKinstry ;  but  the  feet  goes  to  show 
their  want  of  feith  in  the  validity  of  the  paper  which 
they  were  dealing  upon — ^the  original  agreement  npon 
which  Rank  and  Ten  Eyck  received  the  note  from  Todd. 
The  whole  character  of  the  transaction  plainly  shows  that 
the  defendants  did  not  recognise  that  agreement,  and 
claimed  the  note,  and  to  hold  the  judgment  upon  it,  un- 
der some  other  arrangement.  At  all  events,  it  was  the 
duty  of  the  complainants  to  have  called  upon  the  defend- 
ants for  information,  and  they  cannot  now  complain  that 
the  defence  set  up  is  a  surprise  upon  them.  It  is  their 
own  negligence,  in  not  making  the  proper  inquiry,  that 
has  occasioned  the  surprise,  and  not  any  delinquency  of 
the  defendants. 

Mr.  Mann's  testimony  is  entitled  to  the  fullest  confi- 
dence. He  proves  that  the  agreement  between  Todd  and 
the  defendants,  under  which  Fisher  and  the  complaiu- 
ants  allege  to  claim  an  interest  in  the  judgment,  was  ab- 
rogated, and  that  the  note  upon  which  the  judgment  was 
recovered  was  held  under  a  subsequent  and  very  different 
agreement.  Under  the  agreement  proved  by  Mr.  Mann,  it 
is  not  pretended  that  the  complainants  have  any  ground 
for  this  suit 

Parol  evidence  is  admissible  to  prove  a  new  and  dis- 
tinct agreement  upon  a  new  consideration.  1  Greenleaf^  § 
^03.  It  is  true  such  subsequent  agreement  should  be 
proved  by  very  clear  and  satisfactory  evidence.  I  think  it 
i^  in  this  case*  We  know  the  witness  as  a  very  accurate 
^^i  reliable  man.  His  testimony  is  decided  and  very  po- 
8itive.  He  testifies  to  the  fact  of  the  subsequent  agree- 
ment, and  its  character^  without  any  doubt  or  hesita- 
tion. 
The  bill  must  be  dismissed  with  costs. 
Vol.  l  f 
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5^ive:u:  ??.  Moijlis  azid  others. 

tbe  Udi  Fabra- 
vasiDBdeto 
of  llvck,  1S50.  catitled^ 
Ob  the  2Sih  of  Jane 
fliBe  order,  is  tiie 
D..  the  jadgBeot 
%  certain  note.  D. 
■ad  on  the  18th  Febraanr, 
bT  Uibnil.  and  on  the  ame 
the  5ch  Ancnit  feUowin;.  being  dit- 
to N«  the  ooaiplninnnt  in  this 
fait.  The  mausr  and  the  note*  n^^^drwi  br  the  order  to  be  in  the  hnnds  of 
D.,  were  poad  over  br  him  to  h»  nMKfae«.  34.  the  reoerrer,  brooght  soit 
at  law  onder  the  atatate  to  recorw  of  the  nwignrf  theor  noneTa.  The  aa- 
ftigoee  fijea  thk  bill,  prajin^  th*t  be  mar  depost  the  money  and  note  in 
thi«  canrt,  and  that  the  receiver  maj  be  reitrained  from  his  mit  at  law. 
Htid,  that  the  oalj  matter  in  oontrurerfT  i*  a  pore  qaeitian  of  law,  arisiog 

opon  the  ooiHtniction  of  the  Hatnte, 
That  there  it  no  qoertioo  of  eqoitr  between  the  partiea.   If  the  or^ler  made  by 
the  eoort  opon  the  reCom  of  the  execntioDt  at  law  gives  to  the  jodgmeot 
creditor  a  lien  upon  the  propertr  against  a  sabaeqnent  hama  Jide  parcbaser, 
creditor,  or  alienee,  either  Tolantarr  or  ioTolantarr,  and  the  reoeirer  has 
been  doly  appointed,  then  be  is  entitled  to  reoorer  the  piopeitj  at  law.  and 
the  determination  of  that  snit  settles  all  dispate  to  the  property. 
The  jodgmeot  at  law  will  be  a  protection  to  the  complainant,  and  there  sp- 
peariog  no  reason  for  cfaaDging  the  fomm  of  litigation,  the  bill  most  be  dis- 
missed. 
Although  all  the  parties  hare  sabmitted  to  the  jurisdiction,  as  the  case  is  not 
iree  from  difficolty,  the  bill,  under  the  circamstanoes  of  the  case,  will  not 
\>e  retained. 
Clutrjff  whether  one  single  order,  appointing  a  receirer  under  the  act,  can  be 
made  for  eight  suits  brought  by  dkSerent  parties  T 


(^jHlchrisi,  for  complidiiaQts. 

fVeartj  Zabriskie,  and  Wakeman,  for  defendants. 

The  Chancbllob.  Several  judgments  were  obtained 
the  defendants,  as  different  plaintiff  in  eight  differ- 
raits,  in  the  Circuit  Court  of  the  county  of  Hudson, 
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against  one  Jacob  Danielson.  Upon  the  return  of  execu- 
tions  unsatisfied,  the  court,  on  the  15th  of  February,  1856, 
made  an  order  to  compel  Danielson  to  make  discovery  of 
his  property  under  oath.  Such  other  proceedings  were 
had  that,  on  the  twenty-eighth  of  June,  the  court  ap- 
pointed William  C.  Morris  as  receiver.  This  appointment 
was  made  by  one  and  the  same  order  in  the  eight  differ- 
ent suits.  In  the  order,  it  is  adjudged,  that  the  said  Jacob 
Danielson  had,  at  the  time  of  the  issuing  the  executions, 
and  at  the  time  of  his  examination,  property,  money,  and 
things  in  action,  held  by  him  and  due  to  him,  over  and 
above  such  property  as  is  reserved  to  him  by  law,  to  an 
amount  exceeding  fifty  dollars,  to  wit,  cash  in  his  own 
hands  amounting  to  fourteen  hundred  dollars ;  and  also 
property,  and  money,  and  things  in  action,  held  in  trust 
for  him,  to  an  amount  exceeding  fifty  dollars,  to  wit, 
three  hundred  dollars  cash  in  the  hands  of  Adonijah  S. 
Boyd,  and  seven  hundred  dollars  and  sixty-seven  cents 
doe  him  on  a  note  of  Jacob  D.  Danielson.  These  pro- 
ceedings were  had  under  the  act  of  March,  1850,  entitled, 
"An  act  to  prevent  fraudulent  trusts  and  assignments.*' 

Danielson  had  been  arrested  in  these  same  suits,  and 
had  been  held  to  bail.  On  the  18th  of  February,  three 
days  after  the  order  for  Danielson  to  appear  and  make 
discovery,  but  before  his  examination,  he  was  surrendered 
in  discharge  of  his  bail.  On  that  day  he  gave  to  the  sher- 
iff a  bond,  as  required  by  the  statute,  in  each  of  said  suits, 
accompanied  by  an  inventory,  under  oath,  of  all  his 
goods,  &c.  On  the  5th  of  August  following,  he  was  dis- 
charged as  an  insolvent  debtor,  and  made  an  assignment, 
^  required  by  law,  to  the  complainant  in  this  suit.  At 
the  time  of  the  assignment,  and  in  presence  of  the  court, 
I^anielson  paid  over  and  delivered  to  the  complainant,  as 
assignee,  the  promissory  note  made  by  Jacob  D.  Daniel- 
80U  for  the  sum  of  seven  hundred  and  sixty-seven  dollars, 
and  in  cash  the  sum  of  fifteen  hundred  and  seventy  dol- 
lars. It  is  admitted  that  this  is  the  same  note  and  money 
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of  which  Danielson  made  diBCOvery  in  his  examination 
under  the  order  of  the  court. 

The  receiver  has  brought  an  action  at  law,  as  he  is  au- 
thorized by  the  statute,  against  the  c6mplainant,  to  reco- 
ver from  him  the  note  and  money.  The  complainant  files 
his  bill  upon  the  foregoing  facts,  and  prays  that  he  may 
be  permitted  to  deposit  the  promissory  note,  and  pay  the 
money  into  this  court,  and  that  the  receiver  may  be  re- 
strained from  further  prosecuting  his  suit  at  law. 

The  question  is  at  once  presented — ^what  right  has  the 
complainant  to  invoke  the  jurisdiction  of  this  court  to 
stay  the  receiver  in  his  suit  at  law,  and  change  the  forum 
of  litigation  which  the  receiver  has  selected  to  determine 
his  claim  ? 

The  only  question  to  be  determined  between  the  par- 
ties is  as  to  the  legal  claims  of  the  receiver  and  the  as- 
signee to  the  property  in  dispute.  It  is  a  pure  question  of 
law  arising  upon  the  construction  of  the  statute  of  1850. 
If  the  orders  made  by  the  court  upon  the  return  of  the 
executions  at  law  give  to  the  judgment  creditors  a  lieu 
upon  the  property  against  a  subsequent  bona  fide  purcha- 
ser, creditor,  or  alienee,  either  voluntary  or  involuntary, 
and  the  receiver  has  been  duly  appointed,  then  he  is  en- 
titled to  recover  the  property  at  law.  The  determination 
of  that  suit  settles  all  dispute  to  the  property.  There  is 
no  question  of  mere  equity  arising  between  the  parties, 
or  which  can  in  any  way  affect  or  control  their  legal 
rights.  There  is  no  discovery  asked  for  by  the  bill,  and 
none  is  needed,  and  no  action  on  the  part  of  the  court 
which  can  afford  any  relief  whatever  to  the  parties  which 
would  not  be  obtained  by  the  judgment  of  the  court  at 
law  in  the  suits  already  instituted. 

The  reason  which  the  complainant  gives  for  instituting 
this  suit  is,  that  he  has  no  interest  in  the  question  ;  that 
he  is  willing  to  pay  the  money  to  whoever  may  be  legally 
entitled  to  it ;  that  it  is  claimed  by  the  receiver,  and  that 
the  creditors,  who  claim  under  the  assignment  to  him^ 
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threaten  to  sue  him  if  he  pays  over  the  property  to  the 
receiver.  But  this  suit  does  not  better  his  condition.  A 
judgment  in  the  sait  at  law  would  be  as  complete  a  pro* 
tection  to  him  as  any  decree  this  court  could  possibly 
make.  There  is  no  danger  of  a  multiplicity  of  suits. 
There  are  only  two  parties  in  interest — ^the  judgment 
creditors  on  one  side,  who  are  represented  by  the  receiv- 
er, and  the  other  creditors  of  Danielson  claiming  under 
the  assignment,  who  are  represented  by  the  complain- 
aut 

Here,  then,  is  a  pure  question  of  law  to  be  determined 
between  these  parties.   Its  decision  terminates  all  contro- 
versies, and  secures  the  rights  of  all  parties  interested  in 
the  question.  A  court  of  law  is  the  proper  tribunal  to  de- 
termine the  matters  at  issue.    One  of  the  parties  has  se- 
lected the  appropriate  tribunal.    The  other  asks  that  this 
court  may  interfere — stay  the  further  progress  of  the  suit 
which  has  been  properly  commenced  in  another  court — 
and  assume  jurisdiction  merely  for  the  purpose  of  deter- 
mining a  pure  question  of  law,  which  does  not  legiti- 
mately belong  to  the  court.    I  deem  it  inexpedient  for 
tbis  court  to  retain  a  cause  under  such  circumstances. 

But  it  may  be  said,  the  parties  have  all  submitted  to 
the  jurisdiction,  and  as  they  are  all  here,  and  willing  that 
the  court  should  determine  their  rights,  it  is  but  justice 
to  all  concerned  that  the  court  should  not  dismiss  them 
for  further  litigation.  If  the  case  were  a  perfectly  clear 
one,  the  suggestion  would  induce  me  to  decide  the  con- 
troversy. There  are,  however,  some  legal  difficulties, 
growing  out  of  the  proceedings  of  the  court  appointing 
the  receiver,  which  render  his  right  to  receive  this  money 
extremely  doubtful.  The  answer  of  some  of  the  defend- 
ants puts  in  issue  these  proceedings,  and  disputes  their 
validity.  I  will  refer  to  only  one  of  them,  to  which  ob- 
jection is  made.  The  foundation  of  the  receiver's  right 
to  recover  is  the  order  appointing  him  receiver.  It  is  in- 
sisted that  there  was  no  order  made  in  any  one  of  the 
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Baits.  Upon  producing  the  record,  it  appears  that  the 
court  did  not  make  any  order  in  any  one  of  the  suits,  but 
made  one  single  order  for  eight  suits.  This  raises  the 
question — ^whether  any  number  of  judgment  and  execu- 
tion creditors  have  a  right  to  unite  together,  and  prose- 
cute their  claims  under  the  statute  ?  Can  they  prosecute 
their  claims  under  the  statute  Jom%  ?  I  am  not  prepared 
to  answer  that  question  in  the  affirmative.  If  they  can- 
not, this  order  is  not  irregular  merely — it  is  void. 

The  legal  questions  involved  in  the  controversy  are  of 
general  interest.  They  ought  to  be  determined  by  the 
court  first  selected  by  the  parties.  That  is  the  appropriate 
tribunal  for  their  decision. 

The  bill  must  be  dismissed.  The  parties  having  agreed 
in  writing  as  to  the  costs,  the  decree  will  conform  to  the 
agreement  in  that  respect. 


Oak  Ames  vs.  The  New  Jersey  Franklinite  Company 

and  others. 

The  New  Jersey  Franklioite  Company  ezecated  a  mortgage  to  the  complain- 
ant on  certain  tracts  of  land,  and  by  the  mistake  of  the  scrivener,  certain 
ores,  which  by  the  agreement  of  the  parties  should  have  been  excepted, 
were  embraced  therein.  The  company  conveyed  the  mortgaged  premises, 
including  the  ores,  to  A.  G.  and  others  in  trust,  as  a  mortgage  security  fur 
certain  coupon  bonds,  to  be  issued  by  the  company.  It  did  not  appear  that 
any  bonds  had  been  issued.  The  complainant  filed  bill  of  foreclosure,  and 
the  trustees,  by  answer  and  cross-bill,  set  up  mistake,  and  claimed  exemp- 
tion of  the  ores.    Held — 

FirtL  That  even  if  the  mistake  could  be  set  up,  a  cross-bill  was  not  necessary, 
but  the  defendants  would  be  protected  by  a  decree  upon  the  original  bill 
declaring  that  complainant  was  not  entitled  to  have  the  ores  sold. 

Second,  That  although  the  mortgagee  obtained  his  lien  on  the  ores  by  the 
mistake  of  the  scrivener,  there  is  no  reason  why  he  should  be  compelled  to 
relinqaifh  his  security  untD  his  debt  is  paid. 
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£.  HamilUmj  for  complainant 

i2.  Green  and  L  W.  ScuddeVj  for  defendants. 

The  Chancellor.    The  complainant's  bill  is  for  the 
foreclosure  of  a  mortgage,  which  covers  several  tracts  of 
land  in  the  county  of  Sussex.    The  property  embraced 
in  the  mortgage,  with  the  exception  of  certain  ores  on 
or  within  the  mortgage  property,  were  conveyed  to  the 
New  Jersey  Franklinite  Company  by  the  complainant. 
By  the  agreement  of  purchase,  the  company  were  to  se- 
cure a  part  of  the  purchase  money  upon  the  property  con- 
veyed to  them.    The  mortgage  in  question  was  executed 
for  that  purpose  in  pursuance  of  the  agreement.      By 
mistake  of  the  scrivener,  it  embraced  not  only  the  pro- 
perty which  the  complainant  had  conveyed  to  the  com- 
pany, but  the  excepted  ores  also,  which  were  not  conveyed 
by  the  deed,  but  expressly  excepted  in  it.    These  excepted 
ores  at  that  time  belonged  to  other  parties,  who,  after  the 
execution  of  the  mortgage,  conveyed  them  to  the  com- 
pany.   The  company  afterwards  conveyed  them,  together 
with  the  property  embraced  in  the  complainant's  mort- 
gage, to  Ashbel  Green  and  two  others  in  trust,  as  a  mort- 
gage security  for  certain  coupon  bonds,  to  be  issued  by 
the  company,  not  to  exceed  in  amount  three  hundred 
thousand  dollars.    The  company  and  the  trustees  have 
answered  separately.    They  set  up  in  their  answers,  and 
claim  that,  by  reason  of  the  mistake,  it  should  be  decreed 
that  the  complainant's  mortgage  does  not  embrace  the 
^^cepted  ores,  and  that  they  should  not  be  subjected  to  a 
sale  to  satisfy  the  mortgage  debt.    The  company  filed  a 
cross-bill,  praying  that  the  mortgage  might  be  reformed, 
I  do  not  consider  the  cross-bill  necessary.    If,  under  the 
circumstances,  the  defendants  are  entitled  to  have  the 
iiustake  corrected,  there  is  no  dif^cuity  in  accomplishing 
that  object  by  a  decree  upon  the  original  bill,  declaring 
^  the  complainant,  by  reason  of  the  mistake,  is  not  en- 


s. 
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titled  to  have  the  property  in  dispute  sold  to  pay  his  debt 
A  cross-bill  was  not  necessary  for  the  purpose  of  reliei 
Nor  was  it  necessary  for  the  purpose  of  discovery.  Be 
fore  the  passage  of  the  statute,  {Nixon  92,  §  40,)  whicl 
authorizes  a  defendant,  after  he  has  filed  his  answer,  t< 
exhibit  interrogatories  to  the  complainant,  which  shall  h 
answered  by  him  on  oath,  and  which  shall  be  evident 
in  the  cause  in  the  same  manner  and  to  the  same  effec 
as  the  defendant's  answer  to  the  complainant's  bill,  a  cross 
bill  was  necessary  for  the  purpose  of  discovery y  because,  bi 
a  settled  rule  of  equity,  a  complainant  in  a  suit  cannot  \h 
examined  as  a  witnesss  in  that  suit.    Story's  Eq.  P.,  ! 

890 ;  Mayor  of  Colchester  v. ,  1  P.  Williams  696 

A  complainant  may  now  be  examined  under  the  act  o 
1849.  Nixon  887,  §  22.  But  notwithstanding  the  statute 
the  party  may  still  file  a  cross-bill  if  he  pleases.  Thi 
court,  however,  ought  not  to  encourage  it,  as  it  increase) 
the  expense  of  litigation. 

The  company,  as  far  as  they  are  concerned,  are  not  en 
titled  to  have  the  mistake  corrected.  The  mortgage  hai 
become  forfeited.  The  company  owe  the  debt.  Althougl 
the  complainant  obtained  a  lien  upon  the  property  througl 
the  mistake  of  the  scrivener,  there  is  no  reason  why  th< 
creditor  should  be  compelled  to  relinquish  his  security 
until  his  debt  is  paid.  The  maxim  is,  he  who  asks  equity 
must  do  equity.  The  company  must  pay  their  debt.  Tha 
will  relieve  the  property,  and  the  mistake  will  be  correctec 
without  the  intervention  of  this  court  It  is  ccrtainlj 
more  equitable  that  the  defendants  should  be  relieved  ir 
this  way  than  by  a  decree  of  the  court. 

The  trustees  are  not  entitled  to  any  relief.  It  appears, 
by  their  answer,  that  the  mortgage  was  executed  to  them 
as  a  security  for  such  coupon  bonds  as  the  companj 
might  issue.  They  do  not  allege  that  any  bonds  have 
been  issued.  The  trustees,  therefore,  hold  the  lands  as 
mortgagees  in  trust  for  the  company ;  and  as  I  have  al- 
ready said,  there  is  no  ground  for  this  court's  correcting 
the  mistake  for  the  benefit  of  the  company. 
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Bat  even  if  there  was  a  debt  due  secured  by  the  mort- 
gage, I  am  not  clear  that  it  would  be  equitable,  as  be- 
tween the  mortgage  creditors,  that  the  mistake  should  be 
corrected.  The  debt  is  due  to  the  complainant,  and  it 
ought  to  be  paid  out  of  the  defendants'  property.  If  the 
complainant  has  acquired  a  lien,  although  by  mistake, 
upon  what  principle  is  he  under  any  obligation  to  release 
it  for  the  benefit  of  the  other  mortgagee  ?  The  complain- 
ant's mortgage  was  upon  record  when  the  second  mort- 
gage was  given.  The  creditors,  those  under  the  second 
mortgage,  if  there  are  any,  knew  of  the  first  mortgage, 
and  what  property  it  covered.  The  record  was  notice. 
They  became  creditors  under  the  second  mortgage,  sub- 
ject to  the  first  mortgage,  as  it  stood  upon  the  record. 
They  have  no  equity,  therefore,  which  is  superior  to  that 
of  the  complainant. 

The  complainant  is  entitled  to  a  decree,  and  to  have 
the  mortgage  premises  which  are  embraced  in  his  mort- 
gage sold  to  pay  his  debt. 


IUtthias  H.  Nicholls  and  others  vs.  Morris  Peak  and 

others. 

•^^cre  land  wm  conveyed  in  trasl,  with  power  to  sell  either  at  public  or  pri- 
'^ate  nle  whenever  the  trustee  thought  it  advisable,  and  the  proceeds  of  the 
property  sold  were  not  to  be  paid  immediately  to  the  beneficiary,  but  the 
^>nist  was  to  continue,  and  the  money  derived  from  the  sale  was  to  be  in- 
vested at  the  discretion  of  the  trustee,  held  that  a  bonajide  purchaser  at  the 
^e  by  the  trustee  was  not  bound  to  see  to  the  application  of  the  purchase 
**lODey. 
»ut  the  purchase  must  be  bona  JidCf  or  the  purchaser  is  not  entitled  to  protec- 
tion. 
'^  the  property  ji  sold  not  for  the  purpose  of  executing  the  trust,  but  on  any 
other  parpoae,  and  the  purchaser  knew  it,  he  participates  in  the  fraud,  and  ia 
involved  in  ita  consequences ;  or  if  the  sale  is  made  under  circumstancea 
which  would  put  a  conscientious  man  on  his  guard,  and  the  purchaser  acta 
^Btiroly  ngardleaa  of  such  circumstances,  he  ought  not  to  be  permitted  to 
Mf«  any  adTintage  from  the  purchase. 
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Kea^^  and  Bradley,  for  complainants. 

Da^fUm  and  Vroomj  for  defendants. 

The  Chancellor.  Samnel  Hnmphrevs  was  seized,  as 
heir  at  law  of  his  fieither,  of  an  equal  undivided  sixth  part 
of  a  farm  in  Salem  coantv.  His  three  brothers  and  two 
sisters,  each  of  whom  was  seized  of  an  equal  undivided 
sixth,  bjr  their  deed  of  conveyance,  for  and  in  considera- 
tion, expressed  therein,  of  one  dollar,  and  of  nataiml  love 
and  affection  they  bore  to  Charlotte  CostiU,  an  illegiti- 
mate daughter  of  their  father,  but  who  had  been  brought 
up  with  them,  and  up  to  the  time  of  the  Other's  death 
had  constituted  one  of  the  familv,  conveved  to  the  said 
Samuel  Humphreys  an  equal  undivided  seventh  part  of 
the  said  farm,  upon  the  following  trust,  in  the  said  deed 
expressed,  that  he,  the  said  Samuel  Humphreys,  his  heirs 
and  assigns,  should  and  would  hold,  use,  occupy,  and 
rent  the  said  real  estate,  and  receive  and  have  the  rents, 
issues,  and  profits  of  the  said  share  so  conveyed  to  and 
for  her,  the  said  Charlotte,  and  that  he  would,  from  time 
to  time,  pay  over  the  rents,  issues,  and  profits  to  the  said 
Charlotte  during  her  natural  life,  taking  her  separate  re- 
ceipt therefor  under  her  owti  hand  and  proper  signature, 
and  for  her  only  separate  use,  benefit,  and  enjoyment  dur- 
ing her  natural  life.  And  in  further  trust,  that  if  the 
said  Samuel  Humphreys  should  find  and  believe  that  it 
would  be  most  to  the  advantage  of  the  said  Charlotte  that 
the  said  one-seventh  part  of  the  said  real  estate  should 
be  sold,  then  that  he,  the  said  Samuel,  should  sell  the 
laid  land,  either  at  public  or  private  sale,  for  the  best 
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price  that  ooald  be  got  for  the  same,  and  that  he  should 
place  the  amount  of  the  sale  at  interest  on  good  and  suf- 
ficient mortgage  security,  and  from  time  to  time  pay  unto 
the  said  Charlotte,  for  her  sole  and  separate  use,  the 
yearly  interest  arising  therefrom,  and  continue  the  said 
payment  during  her  natural  life,  and  taking  her  separate 
receipt  for  the  same  under  her  proper  hand  and  signature. 
And  in  further  trust,  that  if  the  said  real  estate  should 
not  be  sold  during  the  natural  life  of  the  said  Charlotte, 
that  the  said  Samuel,  his  heirs  and  assigns,  should,  after 
the  death  of  the  said  Charlotte,  convey  the  said  real  es- 
tate to  such  person  or  persons,  in  fee  simple,  as  at  the 
time  of  her  death  might  be  her  heirs  at  law.    And  in 
further  trust,  that  if  the  said  real  estate  should  be  sold 
during  the  lifetime  of  the  said  Charlotte,  the  said  Samuel 
should  pay,  or  cause  to  be  paid,  immediately  after  the  de- 
cease of  tlie  said  Charlotte,  to  such  person  or  persons  as 
might  be  her  heirs  at  law,  the  whole  amount  of  the  mo- 
ney derived  from  the  sale  of  said  land,  in  such  shares  or 
proportions  as  the  said  heirs  might  be  entitled  to  accord- 
ing to  the  laws  of  this  state  regulating  the  distribution  of 
the  personal  estate  of  a  person  dying  intes^te ;  and  if  there 
should  be  no  persons  entitled  to  the  said  land  or  money 
as  aforesaid,  that  then  the  said  Samuel  should  reconvey 
the  said  land,  or  pay  the  said  money,  as  the  case  might 
be,  to  the  said  grantors,  their  heirs  or  assigns. 

Subsequent  to  the  execution  of  this  trust  deed,  the 
brothers  and  sisters  of  Samuel  Humphreys  conveyed  to 
hira  all  their  remaining  interest  in  the  property,  so  that 
he  became  seized  in  his  own  right  of  a  title  to  all  the  pro- 
perty, except  the  one  equal  undivided  seventh,  which  he 
80  held  in  trust 

On  the  argument,  the  question  was  very  thoroughly  ex- 
^ned,  and  the  numerous  authorities  upon  it  collated, 
^  to  what  extent  a  purchaser,  under  a  trust  like  this,  is 
bound  to  look  to  the  appropriation  of  the  purchase  mo- 
A^.   I  think  there  is  no  difficulty  in  extracting  from  the 
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ribiiity  of  the  pmchafier. 

By  the  chantcter  of  the  trost,  and  the  tenns  of  its  cre- 
ation, the  donors  haTe  reposed  Tery  moch  in  the  jodg- 
ment  and  discretion  of  Uie  trustee.  The  language  is, 
*^  if  the  9aid  Samud  Humphreys  should  Jind  and  UHere  that  U 
would  be  most  to  the  adtantage  of  the  said  Charlotte  (hsiHl 
ttuxl  the  ane^setenth  of  tlte  scud  real  estate  should  be  sold,  then 
that  he,  tlve  said  Samuel  Humphreys,  should  sell  the  said  land 
eitlter  aiptd>Uc  or  private  sale.''  The  proceeds  of  the  pro- 
perty, when  sold,  are  not  to  be  paid  oirer  immediately  to 
the  beneficiary,  and  the  trust  thns  terminated  by  its  com- 
plete execution.  But  the  trust  still  continues.  The  trustee 
is  to  exercise  his  best  judgment  as  to  the  sale  of  the  land, 
and  to  his  discretion  and  judgment  are  submitted  the  re- 
investment of  the  proceeds.  It  would  be  a  great  clog  upon 
such  a  trust,  and  would  very  greatly  embarrass  its  advan- 
tageous execution,  if  the  purchaser,  under  ordinary  cir- 
cumstances, was  bound  to  see  to  the  proper  reinvestment 
of  the  purchase  money.  It  would  be  a  diflScult  matter  to 
find  a  purchaser  who  would  be  willing  to  give  a  full  value 
for  the  property^  if,  with  his  purchase,  he  assumed  the  re- 
sponsibility of  the  trustee's  faithfully  executing  his  trust. 
If  the  sale  is  a  bona  fide  one,  and  made  in  the  faithful  ex- 
ecution of  the  trust,  the  purchaser  is  not  bound  to  see 
that  the  consideration  money  is  appropriated  for  the  pur- 
poses of  the  trust  estate.  But  he  must  be  a  bona  fide 
purchaser.  If  the  trustee  violate  his  trust,  and  the  pur- 
chaser lends  his  aid  and  countenance,  he  is  not  entitled 
to  protection.  H  the  property  is  sold  not  for  the  purpose 
of  executing  the  trust,  but  for  any  other  purpose,  and  the 
purchaser  knows  it,  he  participates  in  the  fraud,  and  is 
involved  in  its  consequences ;  or,  if  the  sale  is  made 
under  circumstances  which  would  put  a  conscientious  man 
on  his  guard,  and  the  purchaser  acts  entirely  regardless 
of  such  circumstances,  and  shuts  his  eyes  on  purpose  that 
he  may  not  see  the  iniquity,  he  ought  not  to  be  permitted 
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to  derive  any  advantage  from  his  porchase.    The  case  of 
WomUy  ¥•  fFomUeyj  8  WheaL  422,  estahlishes  the  prin- 
ciple, that  if  a  trustee,  in  a  marriage  settlement  under  a 
a  power  to  sell  and  reinvest,  sells  under  circumstances 
that  constitute  a  breach  of  the  trust,  namely  not  for  the 
purpose  of  reinvestment,  but  for  the  purpose  of  paying 
his  own  debts,  and  the  purchaser  has  notice  of  this,  the 
land  in  his  hands  is  affected  with  the  trusts  which  pre- 
viously attached  to  it.    And  notwithstanding  the  revised 
statute  of  the  state  of  l^ew  York,  which  provides  that, 
^'  where  the  trust  shall  be  expressed  in  the  instrument 
creating  the  estate,  every  sale,  conveyance,  or  other  act  of 
the  trustees  in  contravention  of  the  trust  shall  be  abso- 
lutely void ;"  but  that  ^^  no  person  who  shall  actually  and 
in  good  faith  pay  a  sum  of  money  to  a  trustee,  which  the 
trustee,  as  such,  is  authorized  to  receive,  shall  be  respon- 
sible for  the  proper  application  of  such  money  according 
to  the  trust ;  nor  shall  any  right  or  title,  derived  by  him 
from  such  trustee  in  consideration  of  such  payment,  be 
impeached  or  called  in  question  in  consequence  of  any 
misapplication  by  the  trustee  of  the  moneys  paid,"  it  was 
held,  in  ChampUn  v.  Hdighty  10  Paige  276,  that  if  a  pur- 
chaser, under  a  power  in  a  will  to  trustees  to  sell  and  in- 
Test  the  proceeds  for  the  purposes  of  the  trust,  has  ex- 
press notice,  at  the  time  of  sale,  that  the  sale  was  not 
made  for  the  purpose  of  investing  the  proceeds  in  con- 
formity with  the  trust  created  in  the  will,  but  for  a  differ- 
ent purpose,  he  is  not  protected.    See  1  Lead.  Oa.  in  JEq. 
40,  EUioU  V.  Merryman. 

The  gross  breach  of  trust  on  the  part  of  Humphreys  is 
beyond  all  dispute.  It  is  not  denied,  nor  in  any  way 
paiUated.  He  first  mortgaged  the  property  for  his  own 
private  purposes,  and  then  sold  it  absolutely  with  a  total 
^Bregard  as  to  the  trust.  I  think  it  is  equally  clear  that 
'niomas  8.  Smith  was  not  a  bona  fide  purchaser ;  that  he 
bid  actual  notice  of  the  trust— of  its  gross  violation  on 
^  part  of  the  trustee— -and  in  fs^t  that  the  purchase  by 
VoL.L  0 
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Smttli,  under  tfie  dmmrtuioefly  wm  dcmilj  frmdoleiit 
His  answer  condemns  him.  He  denies  that  he  had  any 
knowledge  of  the  tmst  The  trust  deed  was  npon  recoii. 
That  was  eonstmcUve  notice.  But  he  had  acfmd  notice. 
The  trost  is  referred  to  in  the  very  deed  nnder  whidi 
Smith  deriyes  his  title.  After  describing  the  prc^ity, 
and  stating  fiom  whom  the  title  to  the  several  shares  are 
derived,  it  states  thai  Ckarlotie  OoaOTs  share  in  At  pnh 
pcrty  woB  ccnceyed  m  tmst  for  her  use.  The  trust  thos  ap- 
pearing upon  the  very  &ce  of  his  own  tide,  he  had  actual 
notice  of  its  existence.  It  was  stated  on  the  ai^ment» 
and  not  denied,  that  this  deed  is  in  Smith's  own  hand- 
writing. This  £Eicty  however,  is  not  proved,  nor  is  it 
stated  in  the  pleadings.  It  should  not,  therefore,  have 
any  weight  as  evidence  against  him. 

On  the  6th  of  January,  1849,  Humphreys  mortgaged 
the  whole  property,  including  the  share  he  so  held  in 
trust,  to  Smith,  to  secure  a  debt  of  ^lOOO.  The  same 
property  was  at  that  time  mortgaged  to  one  James  Eakin 
by  several  mortgages,  amounting,  in  the  aggregate,  to 
93500.  It  was  under  such  circumstances,  and  with  these 
encumbrances  upon  the  property,  that  in  the  month  of 
February  following  the  date  of  his  mortgage,  he  took  a 
deed  for  the  property  from  Humphreys,  which,  upon  its 
face,  purports  to  be  for  the  consideration  of  J7000.  What 
Smith  really  paid  for  the  property,  he  does  not  state  in 
his  answer.  He  very  ingeniously  avoids  giving  any  satis- 
faction upon  this  important  point  He  says,  that  the  sale 
was  made  in  good  faith,  and  for  a  full,  fair,  and  bona  fide 
consideration,  and  that,  after  deducting  his  own  mortgage 
debt,  and  the  interest  due  thereon,  and  also  deducting 
from  the  purchase  money  the  amount  of  mortgage  debts 
held  by  other  persons  against  the  property,  he  paid  in 
cash  the  whole  balance  of  the  said  purchase  money  for  the 
whole  of  the  said  premises,  as  set  forth  in  his  said  deed  of 
conveyance.  But  why  avoid  telling  what  the  cash  balance 
wasy  and  how  much  money  was  paid  ?  It  is  impossible  for 
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«8  to  afloeftun  by  calculation,  from  any  fiEtcts  ^ven  us, 
whatbidaace  was  found  doe  after  deducting  the  amount  of 
encombraacesy  for  the  amount  of  encumbraoceB  ie  not 
given. 

Again,  although  the  defendant,  Smith,  does  not  say  so 
in  his  answer,  he  means  to  be  understood,  that  the  con* 
sideration  money  expressed  in  the  deed  from  Humphreys 
to  him  is  the  true  consideration  which  he  paid  Humph- 
reys for  the  property.  This  consideration  is  stated  to  be 
fSOOO ;  and  yet  we  have  the  fact  that,  in  less  than  eight 
months  afterwards,  he  sells  the  property  to  the  defendant, 
Moses  Peak,  for  $7000— a  loss  of  $1000.  It  may  not  be 
very  extraordinary  that  Smith  should  have  lost  a  thou- 
sand dollars  by  the  speculation ;  but  if  he  did  lose  it,  it  is 
certainly  extraordinary  that  he  did  not  make  some  expla- 
nation of  it.  The  probability  is  he  did  not  incur  any 
such  loss,  or  he  would  not  have  omitted  to  mention  it. 
He  does  not  complain  of  having  made  a  bad  speculation ; 
and  it  is  evident,  from  the  tenor  of  his  answer,  that  he 
does  not  mean  to  be  so  understood.  The  conclusion  is, 
that  the  consideration  expressed  in  the  deed  is  not  con- 
sistent with  the  truth,  and  that  the  answer  is  not  entitled 
to  the  weight  of  a  fair  and  candid  answer. 

Bat  how  can  Smith  be  considered  a  bona  fide  purchaser  ? 
He  knew  of  the  trust.  Its  repeated  violation  was  before 
his  eyes  in  the  mortgages  with  which  the  trustee  had  en- 
cambered  the  trust  estate.  He  assumed  the  payment  of 
these  very  mortgages,  the  execution  of  each  one  of  which 
was  a  violation  of  the  trust ;  for  the  trustee  had  no  au- 
thority to  mortgage  the  trust  estate.  He  does  not  deny 
that  Humphreys  was  insolvent  at  the  time,  and  that  he 
knew  it,  nor  does  he  deny  but  that  he  knew  these  mort- 
gages were,  every  one  of  them,  executed  to  secure  the  in- 
dividual debts  of  Humphreys.  He  himself  had  counte- 
nanced the  trustee  in  his  breach  of  faith  by  taking  a 
mortgage  of  $1000,  which  covered  the  trust  property,  to 
*^cure  his  own  debt  It  cannot  be  that,  consistent  with 
l^iiest  dealing,  Smith  could  be  permitted,  under  all  tkifiM 
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circumstances,  to  hold  the  trust  property  discharged  of 
the  trust  under  the  plea  that  he  was  ignorant  of  the 
rights  of  the  cestui  que  trustj  and  did  not  understand  that 
those  rights  were  violated. 

Can  Morris  Peak  he  considered  a  hcma  ^(2e  purchaser  ? 
Smith  conveyed  to  him  on  the  8th  of  Februaiy,  1849. 
The  property  was  then  covered  by  three  mortgages,  given 
by  Humphreys  to  Eakin,  amounting  together  to  98500, 
and  Peak  purchased  subject  to  these  mortgages.  He  had 
constructive  notice  of  the  trust.  The  trust  deed  was 
upon  record,  and  the  trust  appeared  upon  the  very  fiwe 
of  the  title  deed  of  Smith,  from  whom  Peak  was  about 
to  purchase.  But  he  had  actual  notice  of  the  trust  It  is 
extraordinary  that,  after  twice  denying  in  his  answer  that 
he  had  either  actual  or  constructive  notice  of  the  trust, 
he  should  afterwards  twice  admit  a  fact  which  shows  he 
did  have  actual  notice.  What  the  mental  reservation  was 
in  regard  to  his  denial,  it  is  difficult  to  conjecture.  He 
says,  both  Smith  and  Humphreys,  at  the  time  of  his  pur- 
chase, expressly  asserted,  more  than  once,  that  the  prem- 
ises were  clear  of  all  encumbrances,  except  the  mortgages 
to  Eakin  of  ^8500,  and  "  that  Humphreys,  in  further  cor- 
roboration, asserted,  and  added  that  Charlotte  Costill 
once  had  a  right  therein,  but  that  he  had  bought  her  out, 
and  nearly  paid  her  all  (or  all  but  a  little),  which  he 
shortly  expected  to  pay  her ;  that  to  be  sure  thereof,  de- 
fendant and  Thomas  Smith  again  called  upon  said  Samuel 
Humphreys,  and  again  questioned  him  in  relation  to  the 
situation  of  said  premises,  and  he  again  most  solemnly 
alleged  and  said,  ^  that  he  had  bought  her  out,  or  her 
share,  or  her  right,  and  had  paid  her  nearly  all,'  which 
assertions,  uttered  with  such  appearance  of  truth,  candor, 
frankness,  and  honesty,  this  defendant  gave  full  credence 
to,  and  fully  believed  to  be  true." 

I  do  not  see,  after  this  admission,  how  Peak  can  be  re* 
garded  as  a  banafde  purchaser.  If  the  information  which 
Humphreys  gave  him  was  true,  it  would  not  help  him. 
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Humphreys  had  no  right  to  bay  oat  the  interest  of  the 
cestui  que  trust  in  the  estate,  and  pay  her  off.  The  trast 
coald  not  be  extinguished  in  that  way.  Here  Peak  ad- 
mits he  had  notice  of  Charlotte  Costill's  interest  in  the 
property.  That  interest  was  matter  of  record.  He  was 
bound  to  look  to  the  record  for  information.  He  chose 
to  rely  upon  the  word  of  Humphreys.  Humphreys  de- 
ceived him,  and  he  must  be  the  sufferer.  He  did  not  ex** 
ercise  ordinary  prudence. 

There  is  an  expression  in  the  deed  from  Smith  to  Peak, 
which  is  made  significant  by  the  explanation  which  Peak 
gives  of  it.    After  giving  a  particular  description  of  the 
premises,  and  stating  that  they  were  conveyed  to  the 
grantor  by  Samuel  Humphreys,  there  follows  this  clause 
— "  It  being  the  meaning  and  intent  of  the  said  Thomas  S. 
SmUhy  the  grantor,  to  convey  to  the  said  Morris  Peak  the  same 
premises  that  was  conveyed  to  the  said  Smith  by  Samuel  Hum- 
phreySy  and  no  more''    Peak  says  this  was  inserted,  not 
inadvertently  and  without  any  particular  object,  but  that 
it  was  inserted  "  ix>  specify  the  tide  granted,  and  extent  there- 
of.'' Smith  avoids  altogether  giving  any  answer  to  the  al- 
legations of  the  bill  touching  the  insertion  of  this  clause. 
Peak  purchased  with  actual  knowledge  of  the  trust.    He 
had  notice  of  its  violation,  and  that  Humphreys  had  con- 
veyed to  Smith  in  violation  of  his  duty  as  trustee.    His 
answer  amounts  to  an  admission  of  the  fact,  that  he  knew 
that  Humphreys,  at  the  time  he  conveyed  to  Smith,  was 
insolvent.    Peak  took  the  title  for  his  trust  estate  under 
circumstances  which  deprive  him  of  the   consideration 
of  a  bona  fide  purchaser.    He  must,  therefore,  be  declared 
ft  trustee  for  the  persons  who  are  entitled  to  the  trust  es- 
tate. 

But  I  cannot  direct  a  decree  in  favor  of  the  complain- 
ants. Peak  expressly  denies  that  they  are  the  persons  en- 
titled to  the  trust  estate.  It  was  incumbent  on  the  com- 
plainants to  prove  themselves  the  heirs  at  law  of  Char- 
^  CoitilL    This  they  have  not  done. 
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ji.  WfiiUkeadj  for  motion. 
JET.  TF.  WhdpUy,  contra. 

The  Chascelldr.  This  injanction  must  be  dLnolved. 
The  equity  of  the  bill  to  support  the  injonctioii  rests  upon 
the  alleged  fiurt,  that  the  dO«)  lots  were  convejed  to  the 
defendants,  Gilbert  and  Smith,  to  enable  them  to  raise 
fands  to  complete  the  improvements  npon  the  land,  and 
that,  immediately  after  the  conveyance  was  made,  they 
ceased  the  improvements,  and  declared  they  had  made  all 
the  improvements  they  were  bound  to  make.  This  equity 
is  denied.  It  is  denied  that  the  lots  were  conveyed  to  them 
upon  any  such  agreement  as  is  alleged ;  but  the  defend- 
ants insist  they  had  paid  for  the  lots,  and  that  the  con- 
veyance was  made  absolutely  and  unconditionally. 

It  is  insisted,  that  although  the  equity  is  denied,  that 
this  case  is  properly  an  exception  to  the  general  rule- 
that,  upon  the  denial  of  the  equity  of  the  bill  by  the  an- 
swer, the  injunction  should  he  dissolved. 

But  upon  a  careful  examination  of  the  bill,  it  will  be 
found  that  there  are  some  focts  stated  in  it  which  corres- 
pond with  the  fitcts  stated  in  the  answer  in  reply  to  the 
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complftinants'  alleged  equity,  and  which  strengthen  the 
defendants'  right  to  the  fall  benefit  of  their  denial  of  that 
equity. 

The  bill  states  that  the  defendants  proposed  that  the 
complainants  should  convey  1000  lots ;  that  the  complain- 
ants refused  the  proposition,  and  that  then  the  directors 
resolved  to  convey  to  the  defendants,  Oilbert  and  Smith, 
the  500  lots  aJb^Kjluiely  and  tmconditumalb/y  and  that  it 
shoald  be  the  duty  of  the  president  of  the  company, 
whenever  he  should  consider  Gilbert  and  Smith  should 
&il  or  neglect  to  perform  their  contracts  with  the  compa- 
ny, to  take  immediate  measures  to  notify  them  of  such 
neglect,  and  require  from  them  a  strict  performance  ac 
cording  to  their  several  agreements. 

The  bill  farther  admits,  that  when  Anthony  Dey  deli- 
vered the  deed  to  Hiram  Gilbert,  Dey  expressed  the  hope 
that  the  defendants  would  go  on  immediately,  as  he  now 
had  funds  to  make  the  improvements ;  to  which  Gilbert 
replied,  that  he  had  performed  all  his  covenants,  and  was 
not  bound  to  do  anything  more. 

Now,  although  the  foundation  for  this  injunction  is, 
that  the  defendants  procured  the  deed  fravdulenUy^  upon 
the  pretence  that  they  wanted  the  lots  to  raise  funds  to 
enable  them  to  carry  out  the  improvements,  yet  we  have 
the  £Eict,  that  when  the  deed  was  delivered,  the  president 
expressed  the  hope  that  they  would  proceed  with  the  im- 
provements ;  that  the  defendants  promptly  denied  their 
obligation  to  do  so,  and  that  then  the  president  left  the 
matter  without  an  expression  of  surprise  or  a  word  of  re- 
monstrance. 

Again,  notwithstanding  this  prompt  repudiation,  on  the 
part  of  the  defendants,  of  having  accepted  the  deed  on 
the  terms  alleged,  they  are  permitted  to  exercise  acts  of 
ownership  over  the  lots — ^to  sell  them  and  to  mortgage 
tiiiem.  On  the  5th  of  October,  1857,  nearly  four  years 
aftar  the  conveyance,  this  bill  is  filed  setting  up  this  al- 
^ed  ficaod.   It  is  not  filed  until  after  a  bill  is  exhibited^ 
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on  the  put  of  the  delinidjuitB  diefiiadTCBy  in  whidi  tibe 
matter  of  this  ami  c\  mice  is  inTotred,  and  in  iriiidi  bQl 
the  complainants  are  charged  with  fimndalentlr  refiinng 
to  conrej  to  die  defendants  other  lots,  to  iriiich  di^  daim 
the  right  to  have  conTejed  to  them.  If  ihe  complmnanta 
really  supposed  thej  had  any  eqnitT,  ther  should  hate 
filed  their  bill  promptly  when  thej  fint  discoTered  the 
frand,  cm*,  at  any  rate,  they  should  haye  filed  a  cfoss-lnll 
in  the  soil  commenced  by  the  defendants.  Thej  wailed 
nearly  a  year,  until  the  testimony  was  taken  and  the 
cause  ready  for  hearing. 

The  equity  of  the  bill  is  denied,  and  the  defendants  are 
well  entitled  to  the  benefit  of  such  deniaL  The  injuno> 
tion  must  be  dismissed  with  costs. 


Egbert  r^.  Hawk,  surviving  executor. 

A  bill  io  equity  it  Dot  the  proper  remedj  to  compel  the  payment  by  gvniibee 
of  the  moneyi  attached. 


Mickey  J  for  demurrer. 

Van  SyckUy  contra. 

The  Chancellor.  This  demurrer  is  well  taken.  The 
c^omplainant  issued  an  attachment  out  of  the  Circuit 
Court  of  the  county  of  Hunterdon  against  Jacob  D. 
Hawk,  to  recover  a  debt  of  one  hundred  and  twenty-five 
dollars.  The  father  of  Jacob  D.  Hawk  had  authorized 
his  executors  to  sell  his  real  estate,  and  certain  proceeds 
thereof  to  divide  among  his  children.  The  executors  sold 
the  estate,  and  there  was  in  their  hands  several  hundred 
dollars,  which  belonged  to  Jacob.    This  was  attached. 
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Tbe  bill  is  filed  against  the  defendant,  and  against  Wil- 
liam J).  Hawk,  as  the  sole  surviving  executor.  It  prays 
that  the  surviving  executors  may  be  decreed  to  pay  to  the 
complainant,  or  to  the  auditors  in  attachment,  the  moneys 
in  fteir  hands  due  to  the  defendant  in  attachment  from 
Ids  &ther^s  estate. 

There  is  an  appropriate  and  adequate  remedy  given  by 
the  statute  for  the  recovery  of  this  money.  The  84th 
section  of  the  attachment  act  {Nixon  87)  directs  the  mode 
of  proceeding  by  scire  facias.  Where  a  resort  is  had  to 
the  Court  of  Chancery,  some  ground  should  be  laid  for 
this  court's  assuming  jurisdiction.  The  statute  referred 
to  does  not  declare  that  the  remedy  there  pointed  out 
Bhoald  be  an  exclusive  one.  There  is  nothing  in  the  sta- 
tute to  deprive  this  court  of  jurisdiction  in  a  proper  case ; 
but  it  would  be  inexpedient  and  oppressive  for  this  court 
to  establish  the  rule,  that  an  appeal  to  this  court  in  such 
cases  is  a  matter  of  right.  The  remedy  the  statute  gives 
is  expeditious  and  economical,  and  litigation  in  this  court 
in  such  cases  ought  not  to  be  encouraged.  Only  two 
creditors  have    come  in  under  the  attachment.     The 

• 

amount  altogether  is  about  one  hundred  and  fifty  dollars. 
Why  should  the  jurisdiction  of  this  court  be  invoked 
when  the  statute  has  directed  the  plaintiff  how  to  proceed 
to  obtain  the  money  ?  The  bill  charges  that  the  debts  of 
the  testator  have  been  paid,  and  that  there  remains  in  the 
hands  of  the  executor  seven  thousand  and  thirty-six  dol- 
lars and  forty-nine  cents.  It  suggests  no  difficulty  in  the 
way  of  the  recovery  of  this  money,  except  the  refusal  of 
the  executor  to  pay  it. 

The  complainant  has  a  complete  remedy  at  law.  He 
shows  this  by  his  bill.  The  rule  is,  if  the  complainant 
shows  by  his  bill  that  his  remedy  is  complete  and  effec- 
tual at  law,  and  sets  up  no  particular  title  to  the  aid  of  a 
court  of  equity,  the  defendant  may  demur. 
The  bill  must  be  dismissed  with  costs. 


A.  O.  2U^iiiat.  for  de£»daat. 

Tflz  C&I5CZU//B.    John  B.  Arcri^g.  be^ng  indeteed 
to  Tb>ii]uu  YnLcya  in  tLe  som  c^  thieer  tfaou^ad  doDtt% 
pire  Llm  Lb  boDd,  in  the  p<iiil  sum  <if  ax  dKMmnd 
doiian,  whL  iLet  £>«]oiri&^conditk>D,tfaat  if  the  said  Ato> 
rij^,  Li>,  Leir%,  execotorsy  or  administimtors.  should  pay 
to  tb^  mA  Yra^zierf  Lis  executors,  administntois,  or  «»» 
fri^iiiy  the  itakl  sum  of  three  thoasaod  dollars,  when  the 
d^>wer  right  of  Constantia,  the  wife  of  the  said  FrazieTy 
ftliould  be  extiDgubbed,  bj  death,  release,  or  otherwise, 
in  the  laii'U  at  Ac^^oackanonk,  conveyed  bv  said  Frazier 
'to  ftaid  Aycrigg  on  the  day  of  the  date  of  the  s^d  bond, 
and  in  the  mean  time  should  pay  the  interest  thereon 
half-yearly,  so  long  as  not  disturbed  by  auy  claim  of  said 
Constantia,  then  the  said  bond  should  be  void.  This  bond 
was  given  for  the  purchase  money  of  the  land  referred  to 
in  its  condition,  and  a  mortgage  was  given  on  the  land 
for  security.  The  bond  and  mortgage  were  afterwards  as- 
signed to  the  comphiinant  This  bill  is  filed  on  the  mort- 
gage to  enforce  the  payment  of  the  principal  money  se- 
cured thereby.    It  is  averred,  in  the  bill,  that  the  dower 
right  of  tlie  said  Constantia  was  extinguished  by  deed  of 
relouMu,  duly  executed  by  her  on  the  30th  day  of  Novem- 
b«r,   JHr>4,  to  the  said  John  B.  Aycrigg,  and  acknow- 
liidffod  by  her  before  a  competent  ofiicer ;  that  the  com* 
pluliiunt  cuuHcd  the  said  deed  of  release  afterwards  to  be 
tonderod  to  the  said  Aycrigg,  and  that  he  refused  to  ao« 
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cept  the  same,  alleging  that  the  said  Constantia  was  of 
unsoand  mind.  The  bill  alleges  that,  at  the  time  of  the 
execution  and  acknowledgment  of  the  release,  she  was  of 
sound  mind. 

The  answer  admits  the  execution  and  acknowledgment 
of  the  release,  and  Ae  tender  of  it  to  Mr.  Aycrigg,  but 
denies  that^  at  the  time  of  its  execution  and  acknow- 
ledgment, Constantia  Frazier  was  of  sound  mind,  and 
also  s^ts  up  and  insists  that,  if  she  were  of  sotund  mind, 
the  release  is  not  such  a  bne  as  extinguishes  her  inchoate 
right  of  dower  in  the  premises. 

By  the  condition  of  the  bond,  the  principal  money  se- 
cured by  the  mortgage  is  not  payable  until  the  dower 
right  of  Constantia  Frazier  is  extinguished  by  death,  re- 
lease, or  otherwise.    I  think  the  evidence  shows  that,  at 
the  time  she  executed  the  release  in  question,  she  was  of 
sufficientiy  sound  mind  to  execute  such  an  instrument, 
and  that  the  objection  to  the  release  on  that  ground  is  not 
sustained.    But  the  other  objection — that  she  being  a 
feme  covert  the  release  is  inoperative,  and  does  not  extin- 
guish her  right  of  dower  because  her  husband  did  not 
join  in  the  deed  of  release — must  be  sustained.  The  ques- 
tion is  not  an  open  one.  It  has  lately  been  determined  by 
the  Court  of  Errors  and  Appeals,  by  the  unanimous  vote 
of  that  court.  Moore  v.  BakCy  2  JDutcher  574.    It  was  thus 
determined  that  the  deed  must  be  a  joint  deed,  and  that 
the  separate  deed  of  the  wife  will  not  pass  her  title  to 
the  real  estate.     All  the  arguments  which  the  complain- 
ant's counsel  has  addressed  to  the  court  in  his  written 
hrief  in  this  case  were  duly  considered  in  the  case  of 
^(mt  V.  Bake. 

From  what  appears  before  me  in  the  case,  I  suppose 
there  is  no  diflBiculty  in  the  complainant's  procuring  a 
joint  release  of  the  husband  and  wife,  and  that  it  was 
through  a  misapprehension  of  the  law  that  the  separate 
telease  of  the  wife  has  been  relied  upon.  Under  these 
cireamstances,  I  will  afford  the  complainant  an  opportu- 
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nity  of  perfecting  the  title  upon  each  terms  as  we  con- 
eistent  with  the  defendants'  rights  in  the  suit.  The  com- 
plainant  must  pay  the  defendant,  Aycrigg,  his  costs  of 
defending  this  suit  He  must  procure  a  proper  release  to 
be  executed  within  twenty  days.  The  defendant  most 
have  thirty  days  after  the  executiifn  of  such  release  to 
pay  the  principal  money  and  such  interest  as  may  then 
be  due.  If  the  defendant  foil  to  make  payment  witlun 
the  time  limited,  then  the  complainant  may  take  his  de- 
cree with  costs  of  taking  the  defcree  and  subsequent  pro- 
ceedings, but  no  costs  to  be  taxed  for  any  proceedings 
prior  to  the  decree. 


James  Crist  and  wife  r^.  Thomas  Hovis  and  Samuel  S. 

HiLLMANk 

A.»  an  executor,  deposited  in  the  hands  of  B.  a  sum  of  money  to  paj  a  legacy. 
B.  accepted  the  trust;  acknowledged  himself  the  debtor  to  the  amount  re* 
ceived ;  from  time  to  time  paid  interest  upon  it;  quieted  anxiety  by  de- 
claring that  money  was  safe  in  his  hands,  and  that  when  the  legatee  arrived 
at  the  age  specified  in  the  will  she  should  have  it. 

Held  that  B.  was  liable  to  pay  to  legatee  the  amount  deposited. 


T.  Dudley  J  for  complainants. 

X  B.  Dayton,  for  defendants. 

The  Chancellor.  There  can  be  no  doubt  that  the  com- 
plainant is  entitled  to  a  decree  against  Hillman  for  $500, 
with  interest  firom  the  19th  of  April,  1845,  after  credit- 
ing such  payments  as  have  been  paid  on  account  of  in- 
terest. His  liability  did  not  accrue  from  the  fact  of  the 
assignment  of  Hovis  to  Hillman.  This  was  a  general  as- 
signment by  Hovis,  for  the  benefit  of  his  creditors,  under 
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the  Statute.  A  legatee  under  the  will  of  Hannah  Hovis 
could  not  come  in  under  the  assignment.  The  assignment 
was  closed  up  according  to  law,  and  the  assignee  settled 
with  the  court.  The  balance  in  his  hands  belonged  to  the 
debtor  who  had  made  the  assignment,  and  no  one  else 
had  any  lien  upon  it. 

But  it  is  proved  clearly,  by  the  evidence,  that  Hovis 
placed  9500  in  the  hands  of  Hillman  for  the  purpose  of 
paying  the  legacy.  Hillman  accepted  the  trust.  He  ac- 
knowledged himself  a  debtor  to  that  amount  to  the  guar- 
dian of  the  legatee,  and  from  time  to  time  he  paid  the 
interest  upon  it.  When  anxiety  was  expressed  as  to  the 
safety  of  the  legacy,  he  quieted  such  fears  by  declaring 
the  money  was  safe  in  his  hands,  that  the  interest  would 
be  paid,  and  that  when  the  legatee  arrived  to  the  age  of 
eighteen,  that  being  the  period  when  she  was  entitled  to 
the  principal,  she  should  have  it.  The  defence  set  up  is 
wholly  inconsistent  with  the  facts,  as  they  appear  from 
the  complainants'  evidence,  and  the  defendant  has  oflered 

no  testimony  to  sustain  his  answer. 
The  balance,  if  any,  due  upon  the  legacy  the  defendant 

Hovis  must  pay.     The  calculation  of  interest  must  be 

made  in  such  a  manner  as  to  carry  out  the  intention  of 

the  testatrix. 


Vol.  I.  H 
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RUNYON  VS.   GrOSHON. 

The  qaestion,  whether  a  mortgage  of  personal  property,  when  the  property 
is  left  in  the  possession  of  the  mortgagor,  is  void  under  the  statute  of  frauds, 
against  creditors,  or  a  bona  fide  purchaser  without  notice,  has  not  received 
any  such  judicial  construction  as  to  make  it  re«  adjudieata  in  this  state. 

Nothing  further  can  be  reached,  by  way  of  rule  on  this  subject,  than  that  pos- 
session in  the  render  is  prima  facie  evidence  of  fraud,  but  may  be  ex- 
plained;  and  that  this  is  a  mere  rule  of  evidence  calculated  to  shift  the  onus 
probandi  from  the  creditor  to  the  vendee. 

The  owner  of  a  picture,  then  on  exhibition  in  New  York,  executed  in  this  state 
a  mortgage  of  it,  as  a  security  for  a  loan.  The  domicil  of  both  mortgago 
and  mortgagee  was  in  this  state.  Subsequently  the  mortgagor  sold,  in  New 
York,  the  picture  to  a  boitafide  purchaser  without  notice.  By  the  laws  of 
New  York,  a  mortgage  of  chattels  remaining  in  the  possession  of  the  mort- 
gagor is  void,  as  against  subsequent  purchasers  in  good  faith,  unless  filed  io 
the  office  of  the  register,  &c.  The  vendee  having  brought  the  picture  into 
this  state,  this  bill  was  filed  to  foreclose  the  mortgage. 

Heldf  that  the  mortgage  waa  valid,  as  against  the  subsequent  purchaser  with- 
out notice,  aa  the  possession  of  the  mortgagor  was  consistent  with  the  trans- 
action, and  explahied  to  the  satisfaction  of  the  court. 

A  transfer  of  personal  property,  which  is  good  by  the  law  of  the  owner's  do- 
micil, is  valid  wherever  the  property  may  be  situate. 

Where  the  lawt  of  two  states  are  brought  into  oonflict,  the  rale  is,  that  the 
laws  prevailing  wlfertf  the  relief  is  sought  must  have  the  prefiNenoe. 
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T.  Bimyanj  for  complainant 

J.  P.  Bradley ^  for  defendant 

The  Chancellor.  September  30th,  1854,  Rembrandt 
Lockwood,  an  artist,  and  resident  of  the  city  of  Newark, 
being  the  author  and  owner  of  a  painting  known  as 
"Lockwood's  last  judgment,"  then  on  exhibition  in  the 
city  of  New  York,  where  it  had  been  taken  by  Lockwood 
for  that  purpose,  borrowed  of  the  complainant  three  hun- 
dred dollars,  and  secured  the  payment  of  the  same  by  his 
note,  payable  on  demand  with  interest,  and  a  mortgage 
on  the  picture.  The  whole  transaction  took  place  in  the 
city  of  Newark,  and  that  was  the  domicil  of  both  parties. 
The  mortM2:e  was  in  form  an  absolute  bill  of  sale  of  the 
painting  to  the  complainant,  with  a  proviso,  to  be  void  on 
payment  of  the  loan  with  interest,  according  to  the  tenor 
of  the  note. 

The  note  being  unpaid,  and  the  picture  having  been 
brought  back  into  the  state,  the  complainant  filed  his  bill 
upon  his  mortgage. 

The  defendant,  Jeptha  C.   Groshon,   by  his  answer, 
claims  to  be  the  absolute  owner  of  the  picture,  under  a 
bill  of  sale  executed  by  Lockwood  to  him  in  the  city  of 
Ifew  York,  February  15th,  1855,  the  picture  then  being 
there  in  consideration  of  an  agreement  then  and  there 
made  between  them,  that  the  defendant  should  pay  cer- 
tain rent  for  the  use  of  the  hall  where  the  picture  was 
tben  on  exhibition,  for  which  the  defendant  and  one 
Owen  McFarland  were  responsible  as  Lockwood's  secu- 
rities.    The  defendant  afterwards  paid  the  rent,  which 
Amounted  to  $2280,  and  took  possession  of  the  picture, 
and  brought  it  to  New  Jersey.  At  the  time  of  this  trans- 
action, the  domicil  of  Lockwood  and  that  of  Groshon 
^aa  in  New  Jersey.     The  defendant  insists  that  he  had 
^0  notice  of  the  mortgage  or  loan ;    that  the  mortgage 
^w  not  registered  in  New  York ;  and  that,  by  the  law  of 
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New  York,  the  mortgage  is  void  as  to  the  sale  to  him ; 
and  that  this  law  protects  his  title  against  the  mortgage. 

The  following  is  the  law  of  New  York  referred  to. 

"  §  9.  Every  mortgage,  &c.,  of  goods  and  chattels  here- 
after made,  which  shall  not  be  accompanied  by  an  imme- 
diate delivery,  and  be  followed  by  an  actual  and  contin- 
ued change  of  possession  of  the  things  mortgaged,  shall 
be  absolutely  void  as  against  the  creditors  of  the  mortga- 
gor and  as  against  subsequent  purchasers  and  mortgagees 
in  good  faith,  unless  the  mortgage,  or  a  copy  thereof,  be 
filed,  as  directed  in  the  succeeding  section  of  this  act. 

§  10.  The  instruments  mentioned,  &c.,  shall  be  filed 
in  the  several  towns  and  cities  of  this  state  where  the 
mortgagor,  if  a  resident  of  this  state,  shall  reside  at  the 
time  of  the  execution  thereof;  and  if  not  a  resident,  then 
in  the  city  or  town  where  the  property  so  mortgaged  shall 
be  at  the  time  of  the  execution  of  the  instrument.  In  the 
city  of  New  York,  such  instrument  shall  be  filed  in  the 
oflice  of  the  register  of  said  city,*'  &c. 

The  cause  is  set  down  for  final  hearing  upon  bill  and 
answer  and  a  written  agreement  of  the  parties. 

The  answer  raises  two  questions  for  the  decision  of  the 
court — Firstj  is  a  mortgage  of  personal  property,  where 
the  property  remains  in  the  possession  of  the  mortgagor, 
void,  under  the  atatute  of  frauds,  against  creditors  or  a 
bona  fide  purchaser  without  notice  of  the  mortgage?  This 
question,  while  frequently  occurring  in  our  courts,  has 
not  received  any  such  judicial  construction  as  to  make  it 
res  adjudicata  in  this  state.  In  HaU  v.  Ssiowhilly  2  Green's 
Rep,  15,  the  question  was  argued,  but  its  determination 
was  not  necessary  for  the  disposition  of  the  cause  as  it 
was  presented  to  the  court,  and  the  court  expressly  de- 
clined deciding  the  question.  The  Chief  J.^  assenting  to 
the  fact,  that  the  counsel  in  support  of  the  mortgage  had 
argued  very  ably  and  elaborately  the  question  of  the 
Talidity  of  a  mortgage,  or  a  bill  of  sale  iu  the  Aature  of  a 
mortgage  of  personal  property,  where  the  property  re- 
jooains  with  the  donor^  goes  on  to  say — <<  but  the  court  is 
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not  called  upon  ia  this  case  to  add  another  to  the  already 
almost  numberless,  and  in  many  instances  irreconcilable 
decisions  that  have  been  made  by  the  courts  in  England 
and  in  this  country  on  the  subject  of  bills  of  sale.  A 
mortgage,  a  gift,  a  bill  of  sale  of  chattels,  whether  ac- 
companied with  possession  or  not,  is  valid  and  effectual 
as  between  the  parties/*  And  Justice  Fordy  in  the  same 
cases,  says — '^  after  this  question  had  agitated  Westmin- 
ster-hall for  many  years,  it  was  supposed  to  be  settled  by 
the  twelve  judges  in  the  case  of  Edwards  v.  HarbeUy  2  T. 
Sep.  587.  They  held  that,  unless  possession  accompanies 
and  follows  the  deed,  it  is  void  in  law  against  creditors  ; 
but  if  it  contain  a  condition  that  the  vendee  is  not  to 
have  possession  till  he  performs  a  certain  act,  his  remain- 
ing out  of  possession  till  that  act  is  performed  is  consist- 
ent with  the  deed,  and  does  not  avoid  it.  To  the  same 
effect  is  Hamilton  v.  Busselly  1  Cranch  316,  and  Chumar  v. 
Woody  1  Hoist.  155,  as  far  as  any  opinion  was  expressed. 
But  so  many  exceptions  have  since  been  received  to  this 
rule,  that  the  rule  itself  has  been  extensively  questioned 
both  in  England  and  in  the  United  States.  See  2  Stark. 
Ev.  158,  and  Bissett  v.  Hopkins^  3  Cow.  166,  wherein  most 
of  the  cases  are  collected.  In  Bedlam  v.  Tucker^  1  Pick. 
389,  the  court  say,  '  it  has  always  been  held  in  this  state 
(Massachusetts)  that  the  possession  of  the  vendor  after  a 
sale  is  only  evidence  of  fraud,  and  not  such  a  circumstance 
as,  per  se^  necessarily  invalidates  the  deed.'  Whenever  the 
question  shall  come  fully  before  the  court  in  this  state,  it 
will  be  time  enough  to  consider  whether  any  definite  rule 
can  be  adopted  except  that  in  Massachusetts.  But  it  does 
notarise  in  this  case.''  I  must  consider  this  question, 
therefore,  an  open  one,  and  shall  decide  it  as  such,  hav- 
ing a  proper  regard,  however,  to  what  I  conceive  to  be 
the  understood  opinion  of  the  bench  and  bar  upon  it 

At  common  law,  a  deed  of  sale  absolute,  unaccompa- 
nied by  possession,  is  good  between  the  parties,  but  it  is 

lU  as  to  third  persons.     This,  of  coorae,  has  the  qualifi- 
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cation,  that  the^  property  is  capable  of  delivery,  as  in  the 
case  of  property  on  the  ocean.    And  in  such  case  there 
must  be  no  unreasonable  delay  in  assuming  the  posses- 
sion so  soon  as  the  property  is  in  a  situation  to  make  a 
delivery  feasible.    This  has  been  considered  the  law  of 
this  state  since  the  case  of  Ckumar  v.  Wood,  1  HaisL  Rep. 
155.    But  a  distinction  has  always  been  recognised  be- 
tween an  absolute  and  a  conditional  sale.    Canard  v.  The 
Atlantic  Insurance  Compaiiy,  1  Peters'   IT.  S.  R.  449.  To 
what  extent  that  distinction  is  to  be  carried,  is  the  vexed 
question  which  has  given  occasion  to  the  contrariety  of 
views  which  have  been  entertained  by  eminent  judges, 
and  brought  their  judicial  decisions  into  apparent,  if  not 
real  conflict.  It  appears  to  me,  however,  that  the  mere  fact 
of  the  bill  of  sale  containing  a  condition  upon  which  the 
sale  shall  be  considered   void    ought  not  necessarily  to 
make  the  deed  valid.  If  so,  the  rule,  that  a  conveyance  of 
chattels  unaccompanied  with  possession  is  void  against 
third  persons,  it  is  utterly  valueless.    All  the  fraud  doer, 
who  makes  his  arrangement  to  defraud  his  creditors,  need 
do,  is  to  put  in  his  fraudulent  deed  a  condition,  and  the 
burthen  is  thrown  upon  the  creditor  to  prove  the  fraud. 
There  ought  to  be  some  protection  to  third  parties  where 
the  chattels  are  permitted  to  remain  in  the  possession  of 
the  vendor.    Such  possession  should  be  considered  prima 
facie  evidence  of  fi'aud,  and  the  party  who  claims  the  be- 
nefit of  a  mortgage   under  such   circumstances  should 
have  the  burthen  thrown  upon  him  of  proving  the  bona 
fides  of  the  transaction.  He  should  be  compelled  to  prove 
not  only  that  his  debt  is  a  just  one,  but  give  reasons  sa- 
tisfactory to  the  tribunal  who  is  to  decide  upon  the  valid- 
ity of  the  deed  for  the  nondelivery  of  the  property.  Such 
is  the  rule,  as  established  in  the  case  of  Bissell  v.  Hop- 
kins, 8  Cotoen*s  Rep.  166,  and  is  not  at  all  in  conflict  with 
the  views  of  the  court  in  Sturievant  v.  BaUard,  9  Johns. 
JB«  889.  In  this  last  case  there  was  a  bill  of  sale  of  tools, 
in  i?hich  waa  an  agreement  that  the  vendor  waa  to  have 
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the  possession  for  three  months.  It  was  held  invalid ;  but 
Ch.  J.  Kentj  in  delivering  the  opinion  of  the  court,  puts 
the  decision  on  the  ground  that  there  was  sufficient  evi- 
dence of  fraud,  and  that  there  was  no  satisfactory  reason 
given  for  the  possession  remainiug  in  the  vendor.    He 
says — "  this  is  a  voluntary  sale,  made  by  the  debtor  soon 
after  the  judgment  agaiust  him,  and  made  to  a  creditor 
partly  for  cash,  and  partly  to  satisfy  an  old  debt.    And 
why  was  the  sale  made  three  months  before  possession 
was  to  be  delivered,  if  it  was  not  to  defeat  the  intermedi- 
ate execution  of  the  judgment  creditor?    There  is  no  as- 
signable reason  appearing  for  the  arrangement,  and  the 
time  of   delivery  might  have  been  postponed  for  three 
years,  as  well  as  for  three  months.*'    He  concludes  his 
opinion  by  saying — "  "We  may  therefore  safely  conclude 
that  a  voluntary  sale  of  chattels,  with  an  agreement, 
either  in  or  out  of  the  deed,  that  the  vendor  may  keep 
possession,  is,  except  in  special  cases  and  for  special  rea- 
sons, to  be  shown  to  and  approved  of  by  the  court,  fraud- 
ulent and  void  as  against  creditors.**     There  is  a  very 
learned  note  to  the  case  of  Bissell  v.  Hopkins,    The  cases 
are  there  collected ;    and  I  think  the  conclusion  drawn 
from  them  is  a  just  one,  that  nothing  further  upon  this 
much  litigated  question  ever  can  be  reached  by  way  of 
legal  rule,  than  that  possession  in  the  vendor  is  prima  fa- 
die  evidence  of  fraud,  but  may  be  explained ;    that  it  is  a 
mere  rule  of  evidence  calculated  to  shift  the  onus  probandi 
from  the  creditor  to  the  vendee. 

In  applying  this  rule  as  a  test  of  the  validity  of  the 
bill  of  sale  in  the  case  before  the  court,  I  must  declare 
this  conveyance  valid,  not  between  the  parties  only,  but 
aUo  as  to  third  persons.  The  bona  fides  of  the  transaction 
is  not  disputed.  It  is  not  put  in  issue  by  the  pleadings. 
The  answer  expressly  admits  the  debt,  as  stated  in  the 
bill.  The  complainant  did  there,  in  good  faith,  loan  to 
the  defendant,  in  the  manner  stated  by  him,  the  sum  of 
three  hundred  dollars^  and  took  this  mortgage  on  the  pio- 
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tare  for  the  purpose  of  securing  its  repayment  Was  the 
possession  consistent  with  the  transaction  ?  Is  it  explain-, 
ed  to  the  satisfaction  of  the  court  why  possession  was  al- 
lowed  to  remain  in  the  mortgagor  ?  I  think  it  is.  The 
chattel  was  a  valuable  picture.  It  was  profitable  for  the 
purpose  of  public  exhibition.  In  the  possession  of  the 
mortgagor  it  was  of  daily  value  and  profit.  In  the  pos- 
session of  the  mortgagee  it  was  of  value  to  no  one.  It  re- 
quired care  in  its  preservation,  which  the  mortgagor  only 
could  bestow.  The  motive  for  leaving  the  picture  in  the 
possession  of  the  mortgagor  is  explained.  It  was  a  lauda- 
ble motive,  and  should,  I  think,  be  deemed  satisfactory 
by  the  court. 

This  brings  us  to  the  other  question  involved  in  the 
case — is  the  validity  of  the  complainant's  mortgage  af- 
fected bv  the  law  of  the  state  of  New  York? 

By  the  laws  of  New  Jersey,  the  complainant's  mort- 
gage is  valid  as  against  the  conveyance  under  which  the 
defendant  claims  title  to  the  picture.  The  general  rule 
is,  that  a  transfer  of  personal  property,  good  by  the  law 
of  the  owner's  domicil,  is  valid  wherever  it  may  be  situ- 
ate. But  the  state  of  New  York  had  a  perfect  right  to 
declare  that  the  mortgage  of  the  complainant  should  not 
protect  the  property  against  its  bona  fide  alienation,  unless 
it  was  recorded  in  that  state.  If  the  complainant  was 
claiming  in  the  courts  of  New  York  the  benefit  of  his 
mortgage,  the  plea  that  the  domicils  of  all  parties,  at  the 
time  of  the  transfers,  were  made  in  accordance  with  the 
laws  of  New  Jersey  would  be  of  no  avail  to  him.  The 
state  of  New  York  has  a  perfect  right  to  declare  how  per- 
sonal property  situate  there  shall  be  transferred.  The 
property  is  protected  by  her  laws,  and  it  is  but  reasonable 
that  it  must  be  held  and  transferred  agreeable  to  such 
regulations  as  that  state  may  see  fit  to  adopt. 

But  the  complainant  asks  no  protection  for  his  mort- 
gage from  the  state  of  New  York.  He  did  not  see  fit  to 
claim  the  protection  of  her  laws  for  the  benefit  of  hia  se- 
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curity.  He  rested  upon  the  laws  of  New  Jersey.  If  the 
property  had  remained  in  New  York  he  could  not  have 
enforced  his  security.  But  the  transaction  was  in  New 
Jersey.  The  transfer,  although  the  property  was  in  New 
York,  was  valid,  because  the  domicil  of  the  parties  was 
in  New  Jersey,  and  the  transfer  was  made  in  conformity 
to  the  laws  of  that  state.  The  laws  of  New  York  and  of 
New  Jersey  are  brought  into  conflict.  By  the  laws  of  New 
Jersey,  the  defendant  took  his  conveyance  subject  to  the 
complainant's  mortgage.  By  the  laws  of  New  York,  the 
complainant's  mortgage  is  void  as  against  the  defendant's 
title.  The  complainant  insists  that  the  alienation  of  per- 
sonal property  must  be  determined  according  to  the  laws 
and  regulations  in  force  where  the  owner's  domicil  is  sit- 
uated. The  defendant  insists  that  the  property  being  in 
New  York  at  the  time  of  the  transfers  the  lex  rei  sitx 
must  prevail.  In  such  case  the  rule  must  govern,  that 
where  such  conflict  of  law  occurs  as  one  or  other  of  the 
parties  must  give  way,  the  laws  prevailing  where  the  re- 
lief is  sought  must  have  the  preference.  Story's  Con.  of 
Laws,  §  385,  888. 

In  my  opinion,  the  complainant's  mortgage  is  not  af- 
fected  by  the  New  York  law.  The  complainant  is  enti- 
tled to  a  decree. 


The  Long  Dock  CoMPAmr  vs.  James  H.  Mallery  and 

others. 

^  entered  into  a  contract  with  the  complainants  to  constrnct  a  tannel.  In  the 
progreM  of  the  work,  M.  had  received  large  sums  in  payment,  and  the  com- 
plaioantfl  had  retained  in  their  hands,  by  virtue  of  a  stipulation  of  the  con- 
tract to  that  effiBCt,  the  sum  of  about  $42,000,  being  ten  per  cent,  of  the  es- 
tiinstet,  or  sopposed  ralue  of  the  work.  M.,  in  consideration  of  the  pay- 
ttaat  oC  this  peroentage  to  him,  executed  a  mortgage  upon  a  large  amount 
if  prapertjy  oomiating  of  buildings  and  machinery,  tools,  &c,  with  a  condi- 
tbatfaaltheoontrafit  shoald  be  folly  performed  on  hie  part,  or  the  $42,000, 
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krij  u^eclSied  the  parposntD  which  the  poeestage relued  wiMto  beep- 
plied,  were  m  ibUowt:  *^  If  the  pertj  of  the  fint  pert  ihell  refine  or  nnree- 
fooeblj  neglect  to  remedr  anj  imperfections  whirii  mej  be  poioled  oat  hj 
the  engineer,  or  in  aar  wertnrr  Tiobte  the  cooditioae  of  this  eontracC  to  tfaet, 
in  the  jadgment  of  the  engineer,  there  thnll  be  jost  groonds  of  nppreheS- 
lioo  that  the  work  will  not  be  completed  in  the  manner  and  within  the  time 
herein  specified,  then  it  tball  be  the  doty  of  the  engineer  to  serre  a  written 
notice  opoo  nid  pertj,  setting  forth  the  groonds  of  his  apprehension,  and 
wpedfj'mg  the  manner,  together  with  a  reasonable  time,  in  which  said  partj 
ma  J  caose  such  groonds  to  be  remoTed;  and  if,  at  the  expiration  of  siidi 
time,  said  groonds  of  apprrhensioo  be  not  remored,  then  full  power  and 
•ntbonty  are  mataallT  rested  in  soch  engineer  to  declare  their  contract  ibr- 
leited;  and  on  such  dedarmtion  being  giren  in  writing  to  the  parties  hereto 
this  contract  shall  cease  and  determine  immediatelj,  and  the  said  par^  of 
the  second  part  onaj  for  ever  retain  the  reserved  percentage  on  account  of 
the  consideration  for  damages  which  they  may  have  sostained  bj  reason  of 
the  forfeitare  of  this  contract,  **or,  as  another  alternative,  the  partj  of  the 
sifcood  part,  at  their  option,  maj  allow  the  party  of  the  first  part  an  exten- 
sion of  time,  in  which  case  the  party  of  the  first  part  hereby  agrees  to  for- 
feit to  the  party  of  the  second  part  the  sum  of  $*2oOO  for  each  and  every 
month  the  work  shall  be  delayed  beyond  the  time  herein  stipulated  for  the 
completion  of  the  same,  the  amoont  to  be  deducted  firom  the  engineer's  es- 
timates or  from  the  reserved  percentage.'* 

Shortly  after  the  execotioo  of  the  mortgage,  attachments  were  taken  oat 
against  M.,  as  an  absent  debtor,  and  levied  on  the  mortgaged  property,  and 
judgment  being  entered,  the  auditors  advertised  it  for  sale. 

The  complainants  then  filed  their  bill  for  a  sale  of  the  property  to  pay  the 
mortgage  money,  and  that  they  might  have  priority  over  attaching  creditors, 
and  that  creditors  might  be  enjoined  from  selling.  On  motion  to  dissolve 
injunction,  held — 

JVrs/,  that  the  percentage  retained  under  the  contract  was  not  for  the  general 
indemnity  of  the  complainants,  but  could  only  be  resorted  to  for  the  pur- 
poses mentioned  in  the  two  clauses  thereof  above  recited. 

Second,  that  as  the  bill,  in  connection  with  the  affidavits,  shows  that  the  engi- 
neer had  not  declared  the  contract  forfeited,  and  that  the  complainants  had 
not  given  the  extension  according  to  the  terms  of  the  contract,  the  bill  ooald 
not  be  maintained,  and  the  injunction  most  falL 

A  mortgage  of  personal  property  may  be  enforced,  if  the  mortgagee  has  pos- 
session of  the  property,  by  a  sale  by  him  in  market  overt,  or  he  may  sell  it 
under  a  decree  of  this  court.  It  is  his  right  to  forclose  his  mortgage ;  he  is 
not  bound  to  incur  the  risk  of  selling  the  property  without  the  sanction  of 
a  decree. 

The  remedy  at  law,  as  between  the  mortgagee  and  attaching  creditor,  would 
oidy  settle  the  right  of  possession,  and  is  therefore  inadequate. 

The  oondition  of  a  mortgage  may  not  have  been  broken— the  time  nukf  not 

'  hare  arrived  when  the  money  is  payable««nd  as  between  mortgagor  and 
mortgagee,  the  latter  may  have  no  right  to  enforeo  his  mortgage  and  yet 
then  may  be  ciroamitattoes,  notwithstanding,  which  will  entitle  tho  moct- 
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g»^r  to  fak  bill  for  the  protectioQ  of  the  property,  and  will  jastify  the  court 
m  ooDverting  the  mortgage  property  into  money  for  the  better  protection  of 
the  partiet  in  interett. 


A.  0.  ZabriskUy  for  complainants. 

GUchrist  and  Wakemanj  for  defendants. 

The  Chakoellob.  The  complainants  and  the  defend- 
ant, Mallery,  entered  into  a  contract,  hy  which  the  de- 
fendant contracted  to  construct  a  tunnel  through  Bergen- 
hill,  for  a  price  to  he  paid  by  the  complainants- in  the 
manner  stipulated  in  the  contract.  The  work  was  to  be 
completed  on  or  before  the  seventh  of  December,  A.  D. 
1857,  and  payment  was  to  be  made  from  time  to  time,  as 
the  work  progressed,  on  the  certificate  of  the  engineer 
for  work  done,  the  engineer  to  deduct  such  percentage 
as  he  might  think  proper  from  the  value  of  the  work 
done,  which  should  in  no  case  be  less  than  ten  per  cent. 
In  the  progress  of  the  work,  up  to  the  28th  day  of  July, 
1857,  Mallery  had  received  from  the  complainants  about 
four  hundred  thousand  dollars,  and  the  complainants  had 
retained  in  their  hands  about  the  sum  of  forty-two  thou- 
sand dollars,  being  the  ten  per  cent,  of  the  estimates,  or 
supposed  value  of  the  work  done. 

Mallery,  being  desirous  of  obtaining  the  advance  of  the 
forty-two  thousand  dollars,  requested  the  complainants  to 
pay  it  to  him,  and  offered  to  give  a  mortgage  upon  a  large 
amount  of  property,  consisting  of  buildings  and  machine- 
ly,  tools,  &c.,  used  in  and  about  the  construction  of  the 
work,  with  a  condition  that  the  contract  should  be  fully 
performed  on  his  part,  or  the  forty-two  thousand  dollars, 
with  interest,  refunded.  The  company  paid  Mallery  the 
money,  and  he  executed  and  delivered  to  them  the  mort- 
gage with  the  condition,  as  above  stated. 

Shortly  after  the  execution  of  the  mortgage,  an  attach- 
&^^t  was  taken  out  against  Mallery,  as  an  absent  debtor, 
ttd  th#  mortgage  property  was  levied  upon.   The  attach- 


j«Kn*^?^  iir  «bi>^     Tits    srnriTiialTianu^  "finn  £©£  "ai  KH 
Ti**:  ir^yr^jXTi"^  yULnr^.  iite  lus^v-rr^c  "ni*  ttZ^  sai  the 

m 

KH  i:i  i  *laz  'fLK  iz;5^-ir  ia  fiZ  j^  ^:  liT  zL-^rrs  tbe  bill 

mf/r.Ti^z^'  "^i^  ■^'^-  i-rc.'LT  til*.  iJi'i  --rclir^  nc-w^ — to  give 

aSJv  •:r.'Jer  the  contra*/:,  tie  omrsinT  ^Lo::!-!  be  legallr 
eTft;r.f:d  ro  reraifi  tl-e  vrlc'e,  or  acv  pin  of  the  lorr\--two 
X\$0'i*iiLxA  dollars.  th^ErT  i:.:i:L:  riiie  :i.  anJ  reimburse  them* 
fc^:!v^4;  through  tLi*  morteair^.  I:  is  c aite  clear  that  the 
i'^ftu\/iL^iy  have  r.o  rigiit  to  call  cp-^n  Mallery  for  any  part 
of  th<r  mouhv,  and  coDsequently  have  no  right  to  enforce 
th'?  riiort^ajre  to  rai"?e  it.  unless,  bv  the  terms  and  condi- 
tiori*i  of  tliC  contract,  they  have  an  absolute  right  to  the 
uioficy  on  account  of  some  default  in  the  execution  of 
th<;  cofiira^;t  by  Mallery  which  legally  entitles  them  to  it. 
If  th<;  complainants  retain  a  lien  upon  the  property  by 
virtue  of  their  mortgage,  then  the  injunction  to  stay  the 
Ntthi  under  the  attachment  was  properly  granted.  A 
mortgage  of  personal  property  may  be  enforced,  if  the 
njortgageo  has  possession  of  the  property,  by  a  sale  by 
lilnt  in  vmrhet  overly  or  ho  may  sell  it  under  a  decree  of  this 
««onrl.  It  IK  right  to  enforce  his  mortgage  by  proceedings 
In  iIiIm  court;  and  there  are  many  good  reasons  why  a 
turly  holding  iv  mortgage  for  so  large  an  amount  as  this 
uld  not  Incur  the  risk  of  selling  it  without  a  decree  of 
QOurt.    Httch  a  docroo  will  always  remain  a  record  for 
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his  protection ;  it  settles  all  equities  between  the  parties. 
If  he  undertakes  to  enforce  the  mortgage,  and  raise  the 
money  without  such  decree,  he  is  liable  to  be  called  upon 
at  any  time  to  account  for  the  execution  of  his  trust 
Where  the  property  is  out  of  the  possession  of  the  mort- 
gagee  there  seems  a  necessity  for  his  coming  here; 
otherwise  he  must  first  resort  to  his  action  at  law  to  re- 
cover  possession  of  the  property.    The  counsel  in  this 
case  insisted  that  the  injunction  was  wrongfully  granted, 
because  the  complainants  had  their  remedy  at  law,  and 
that  they  ought  to  have  brought  replevin  to  try  whether 
the  auditors  in  attachment  had  a  legal  right  to  the  pos- 
session of  the  property,  as  against  them.  But  the  remedy 
at  law  would  have  been  a  very  inadequate  one.    If  they 
had  recovered,  it  would  have  given  them  only  the  posses- 
sion of  the  property,  and  not  a  satisfaction  of  their  mort- 
gage.     They  still  would  have  been  obliged  to  resort  to  a 
court  of  equity  to .  enforce  their  mortgage.    It  was  said, 
a  court  of  law  is  the  proper  tribunal  to  test  the  validity  of 
the  attachment,  and  the  right  of  possession  of  the  audit- 
ors under  it.    The  validity  of  the  attachment,  or  the 
rights  of  the  auditors  under  it,  are  not  disputed.     But 
the  complainants  say  they  have  an  equitable  lien  on  that 
property,  which  has  priority  over  the  legal  lien  of  the 
creditors ;  and  that  a  court  of  equity  is  the  proper  tribu- 
nal in  which  to  enforce  their  mortgage  and  to  settle  the 
priority  of  the  several  liens.    The  defendants  do  not  dis- 
pute the  complainants'  priority ;  but  insist  that,  on  account 
of  what  has  taken  place  between  the  mortgagor  and 
mortgagee,  the  mortgage  cannot  be  enforced.    If  this  is 
80,  this  is  the  proper  tribunal  to  try  that  question.    It  is 
a  question  which  properly  belongs  to  equity  jurisdiction. 
The  complainants  having  rightfully  resorted  to  this  court 
to  enforce  their  lien,  and  to  have  the  priorities  of  all  par- 
ties claiming  liens  upon  the  property  ascertained  and  Bet- 
tied,  the  injunction  was  clearly  right.    Without  it,  the 
ii^ortgage  would  have  been  worthless.    A  decree  of  this 
Vol.  I.  I 
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court  would  have  amounted  to  nothing,  if  a  sale  by  the 
auditors  had  been  permitted.    It  was  eminently  proper 
that  the  court  should  protect  the  property  for  the  bene- 
fit  of  all  lien  creditors.    The  questions  which  arise  are 
questions  belonging  to  equity,  and  all  parties  are  right- 
fully brought  here  to  settle  them.    Neither  party  should 
be  permitted  to  enforce  his  lien  until  the  rights  of  all 
parties  are  settled.  It  was  for  the  preservation  of  the  pro- 
perty that  the  injunction  issued.     The  injunction,  until 
the  rights  of  all  parties  are  ascertained,  is  for  the  benefit 
of  all.     The  sale  by  the  auditors,  if  it  had  taken  place, 
would  have  been  a  mere  matter  of  speculation.    It  would 
have  been  a  sale  of  property  worth  some  twenty  or  thirty 
thousand  dollars,  with  an  encumbrance  upon  it  of  forty 
thousand.     What  design   could  the  creditors  have  had 
who  complain  of  this  injunction  in  pressing  a  sale,  ex- 
cept to  scatter  this  property  in  the  hands  of  a  hundred 
purchasers,  or  else  to  avail  themselves  of  the  opportunity 
of  purchasing  it,  with  its  value  depreciated  with  this  al- 
ledged  prior  encumbrance  upon  it  ? 

On  behalf  of  the  defendants,  counsel  insist  that  the 
injunction  should  be  dissolved,  if  the  affirmation  of  either 
of  two  propositions  which  they  state  is  correct :  firsts  if 
it  appears  on  the  face  of  the  bill  that,  according  to  the 
condition  of  the  mortgage,  there  has  been  no  such  de- 
fault as  entitles  the  mortgagee  to  enforce  the  payment  of 
the  money  secured  by  the  mortgage;  and,  second^  if  it  ap- 
pears on  the  face  of  the  bill  that  there  is  no  default,  and 
that  there  never  can  be  any  such  default  as  to  entitle  the 
mortgagee  to  enforce  the  mortgage.  The  last  proposition 
is  so  evidently  correct  that  it  does  not  admit  of  argument. 
If  circumstances  have  so  changed  between  the  parties 
since  the  execution  of  the  mortgage,  in  reference  to  its 
subject  matter,  that  there  never  can  be  any  default,  then 
the  complainants  can  have  no  rights  secured  by  it ;  and 
consequently  a  bill  cannot  be  maintained  upon  it  for  any 
purpose.    It  has  answered  its  object.    It  is  satisfied — as 
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mach  80  aa  if  it  had  been  a  mere  condition  to  pay  a  snm 
of  money  at  a  paiticalar  time,  and  the  money  had  been 
paid. 

Bnt  the  first  proposition  is  not  correct    The  condition 
of  the  mortgage  may  not  have  been  broken ;  the  time 
may  not  have  arrived  when  the  money  is  payable,  and  so 
that,  as  between  the  mortgagor  and  mortgagee,  the  latter 
may  claim  his  money,  and  the  right  to  enforce  his  mort- 
gage  for  its  payment;  and  yet  there  may  be  circumstances 
notwithstanding  which  will  entitle  the  mortgagee  to  ex- 
hibit his  bill  upon  the  mortgage  for  the  maintenance  and 
protection  of  the  mortgage  property,  and  to  justify  the 
court  in  converting  the  mortgage  property  into  money, 
for  the  better  protection  of  all  the  parties  in  interest 
The  propriety  and  necessity  of  such  a  course  may  be  il- 
Instrated  by  this  very  case.    The  complainants,  under 
their  contract  with  the  defendant,  Mallery,  had  in  their 
hands  forly-two  thousand  dollars,  which  was  the  value  of 
work  done  for  them  by  Mallery.    They  had  a  right, 
under  the  contract,  to  retain  that  money  for  their  indem- 
nity, and  to  enable  them  to  secure  the  faithful  fulfilment 
of  the  contract    They  had  the  right,  under  certain  stipu- 
lations, to  declare  the  contract  forfeited,  and  to  retain  the 
money  as  their  damages  under  that  forfeiture.   They  sub- 
stituted, by  agreement,  the  mortgage  for  that  money. 
Now  it  is  true  (supposing,  for  illustnttion,  this  to  be  the 
only  default  that  could  occur),  as  between  the  parties  to 
the  mortgage,  the  complainant  never  could  file  a  bill  to 
enforce  payment  of  the  money  until  a  forfeiture  should 
occur.   But  in  the  mean  time,  is  this  mortgaged  property 
to  be  carried  off  by  those  attaching  creditors  ?    Is  the 
lien  to  be  lost,  and  the  mortgagees  without  remedy  in  the 
premises  ?    Why  should  this  be,  when  this  court  can  af- 
ford to  all  parties  ample  protection  ?  The  mortgage  is  an 
honest  one— its  bona  fides  is  not  questioned.  It  is  a  substi- 
tute for  the  money  which  the  company  has  paid  to  Mal- 
lerjr.    The  defendants  raise  no  equity  in  their  own  favor 
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against  the  mortgage  or  its  priority.  They  do  not  com- 
plain of  the  property's  remaining  in  the  hands  of  the 
mortgagor,  and  set  up  that,  in  consequence  of  it,  they 
were  induced  upon  the  credit  of  the  property  to  trust 
their  debtor.  Why,  then,  should  these  complainants 
lose  their  lien  ?  They  must  lose  it,  if  the  mere  fact  of 
there  being  no  default  in  the  mortgagor  prevents  their 
filing  their  bill.  If  the  property  was  in  the  possession  of 
the  mortgagees,  no  one  will  pretend  that  the  attaching 
creditors  could  deprive  them  of  that  possession  without 
first  paying  the  encumbrance.  And  yet  they  would  be 
entitled  to  the  possession  only  to  protect  their  lien.  They 
could  not  sell  it.  It  would  remain  in  pledge  for  the  com- 
plainants' indemnity,  just  as  the  money  for  which  the 
mortgaged  property  was  substituted  would  have  remained 
if  the  substitute  had  never  been  made.  The  creditors 
might  have  attached  that  money  in  the  complainants* 
hands,  but  it  would  have  been  subject  to  the  lien  which 
the  complainants  had  upon  it  under  the  contract.  And 
that  is  all  the  claim  they  have  upon  the  mortgaged  pro- 
perty.    It  is  subject  to  the  complainants'  lien. 

Under  such  circumstances  it  is  that  the  complainants 
ask  the  protection  of  this  court.  It  is  these  creditors 
who  have  driven  them  here.  Tliey  are  about  impairing 
their  lien.  They  come  here  for  protection,  and  are  en- 
titled to  it.  But  must  the  property  remain  in  statu  quo 
until  the  future  shall  reveal  how  much  out  of  the  forty- 
two  thousand  dollars  the  complainants  are  entitled  to 
recoupe  for  any  lawful  demand  they  may  have  against  the 
mortgagor  ?  Would  it  not  be  right,  upon  the  case  as- 
sumed, for  this  court  to  order  the  property  sold  and  con- 
verted into  money  ?  The  attaching  creditors  say  they  have 
a  right  to  a  sale — and  so  they  have ;  but  the  question  is 
— how  shall  that  right  be  exercised  ?  They  will  sell  sub- 
ject to  the  mortgages,  if  this  court  does  not  interfere. 
There  would  be  nothing  to  hinder  this  court's  ordering 
the  property  sold  clear  of  all  encumbrances  for  the  bene- 
fit of  the  creditors.     Should  it  bring  more  than  the 
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amount  of  the  mortgage,  such  surplus  would  be  paid  at 
once  to  the  attaching  creditors,  and  the  balance  this  court 
would  protect  until  the  complainants*  rights  were  settled. 
If  eventually  the  complainants  should  have  no  claim  upon 
the  money,  then  the  attaching  creditors  would  be  entitled 
to  all  of  it,  or  to  so  much  of  it  as  might  be  necessary  to 
satisfy  their  demands. 

I  think  the  case  I  have  supposed  is  a  very  clear  one, 
where  it  would  be  eminently  proper  for  the  court  to  de- 
cree the  sale  of  the  property  before  any  default  had  oc- 
curred in  the  proviso,  or  condition,  of  the  mortgage.  But 
these  complainants  have  not  filed  their  bill  for  the  pur- 
pose of  protecting  the  lien  to  answer  any  future  contin- 
gency. They  do  not  claim  the  right  to  have  their  lien 
preserved,  and  the  property  protected,  to  answer  any  fu- 
ture default  in  the  contract  between  them  and  Mallery, 
The  object  of  the  bill  is  not  to  preserve  the  property  for 
their  future  indemnity.  They  allege  a  default.  They 
claim  the  absolute  right  to  the  forty-two  thousand  dollars 
on  account  of  a  part  default.  This  is  the  aspect  of  their 
bill,  and  if  it  cannot  be  maintained  in  this  aspect,  it  must 
be  dismissed. 

Has  there  been  any  such  default  as  to  entitle  the  com- 
plainants to  this  money  ?  As  I  have  before  stated,  the 
bill  shows  that  the  mortgage  is  nothing  more  than  a  sub- 
Btitute  for  the  942,000.  The  complainants  are  not  en- 
titled to  the  money  until  the  condition  of  the  mortgage 
is  broken.  When  the  complainants  can  claim  the 
142,000  as  their  own  on  account  of  some  breach  of  the 
contract,  and  not  merely  the  right  to  hold  it  as  an  in- 
demnity, then  they  may  enforce  their  mortgage,  and  not 
before.  We  must  then  resort  to  the  contract,  which  is 
t^ttached  to  and  made  part  of  the  bill,  for  the  purpose  of 
Ascertaining  whether,  according  to  its  terms,  the  com- 
plainants are  entitled  to  the  money. 

There  are  but  three  clauses  in  the  contract  which  maka 
^y  reference  to  the  reserved  ten  per  cent. 

I* 
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T£k^  nna  claoK  k  m  foliows :  *-  It  k  fmther  agreed  that 
yoLriueuth  thall  be  made  £rom  time  to  time,  a^  the  work 
pTozre^!^>es.  on  the  certincate  of  the  engineer  tor  work 
d  jtih :  the  said  engineer  to  deduct  «Gch  p*ercentage  as  he 
Uii^y  think  f  roper  from  the  vaiae  of  the  work  done,  which 
ki.ik'A  in  no  cane  be  lesd  than  ten  per  cent." 

Th<:re  are  two  claase^  which  (•articalariv  specify  the 
p*iri><He^  to  which  thia  fund  mav  be  appropriated.  One 
!••  the  following:  ** If  the  party  of  the  first  part  shall  re- 
fu',*:  or  unreaaonablv  neglect  to  remedy  any  imperfections 
wiiic'h  may  be  pointed  oat  by  the  engineer,  or  in  any 
rnanner  violate  the  conditions  of  the  contract,  so  that,  in 
tifC  judgment  of  the  engineer,  there  shall  be  just  grounds 
or  apprehension  that  the  work  will  not  be  compdeted  in 
thc'  manner  and  within  the  time  herein  specified,  then  it 
Khali  be  the  duty  of  the  engineer  to  serve  a  written  notice 
upon  said  party,  setting  forth  the  grounds  of  his  appre- 
h<fii!fiou,  and  specifying  the  manner,  together  with  a  rea- 
i»oriable  time,  in  which  said  party  may  cause  such  grounds 
to  ho  removed ;  and  if,  at  the  expiration  of  such  time, 
Maid  grounds  of  apprehension  be  not  removed,  then  full 
power  and  authority  are  mutually  vested  in  such  engineer 
to  declare  this  contract  forfeited ;  and  on  such  declaration 
being  given  in  writiug  to  the  parties  hereto,  this  contract 
Bhall  cease  and  determine  immediately,  and  the  said  party 
of  the  second  part  may  for  ever  retain  the  reserved  per- 
centage on  account  of  the  consideration  for  damages 
which  they  may  have  sustained  by  reason  of  the  forfeiture 
of  this  contract." 

Whether  if,  under  the  clause  just  recited,  the  engineer 
had  declared  the  contract  forfeited,  the  company  could 
claim  the  ton  per  cent.,  then  in  their  hands,  as  liquidated 
damages  or  an  absolute  forfeiture,  or  could  only  remune- 
rate themselves  out  of  it  for  the  actual  damages  sustained 
by  them,  it  is  not  necessary  for  the  purpose  of  this  causo 
to  determine.  The  stipulation  for  the  retention  of  the 
peroeutage  is  very  different  from  that  in  the  contract  of 
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the  parties  in  the  Philadelphia,  WilmingUm,  and  Baltimore 
Baibroad  v.  Soward,  13  Howard's  Rep.  842.  The  contract 
between  the  parties  in  that  case  expressly  declared  that 
the  percentage  was  retained  "  to  indemnify  and  protect  the 
party  of  the  second  part  from  loss  in  case  of  default  and  for- 
feiture'* of  the  contract.  In  the  opinion  of  the  court,  it  is 
said,  "  there  is  a  wide  difference,  both  in  fact  and  in  law, 
between  indemnity  and  forfeiture ;  yet  it  is  the  former, 
andnotthe  latter,  which  the  parties  had  in  view.  Whether 
the  express  stipulation  for  a  forfeiture  of  this  fifteen  per 
cent,  could  have  been  enforced,  it  is  not  necessary  to  de- 
cide." I  am  inclined  to  think,  however,  that  the  parties 
in  this  case  had  forfeiture  in  view,  not  only  from  the  lan- 
guage and  phraseology  of  the  clause  recited,  but  from 
another  consideration.  They  immediately  provide  in  the 
contract  for  two  alternatives  to  the  declaration  of  forfeiture, 
in  one  of  which  this  fund  is  to  be  appropriated  for  the  in- 
demnity of  the  company.  It  is  as  follows :  "  Or,  as  an- 
other alternative,  the  party  of  the  second  part,  at  their 
option,  may  allow  the  party  of  the  first  part  an  extension 
;  in  which  case  the  party  of  the  first  part  hereby 
Agrees  to  forfeit  to  the  party  of  the  second  part  the  sum 
of  two  thousand  five  hundred  dollars  for  each  and  every 
^onth  the  work  shall  be  delayed  beyond  the  time  herein 
stipulated  for  the  completion  of  the  same,  the  amount 
to  be  deducted  from  the  engineer's  estimates  or  from  the 
reserved  per  centage.'*  But  I  do  not  consider  the  effect 
of  the  declaration  of  forfeiture  upon  the  disposition  of 
thisfaud  material  to  a  right  decision  of  the  case  now  pre- 
sented for  the  consideration  of  the  court. 

I  have  recited  all  such  portions  of  the  contract  as  have 
any  reference  to  the  retention  of  the  ten  per  cent,  by  the 
company.  I  think  it  is  clear  that  the  company  have  no 
claim  upon  it,  except  for  the  purposes  particularly  men- 
tioned in  the  two  clauses  of  the  contract.  After  the  pro- 
vision for  the  creation  of  the  fund,  the  contract  then  pro- 
vides for  its  appropriation.    It  is  not  a  fund  for  the  gene- 
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ral  indemnity  of  the  company  against  a  breach  of  the 
contract.  Its  special  appropriation,  in  particular  cases,  is 
an  exclusion  of  the  right  to  appropriate  it  for  any  other 
purpose.  The  parties  have  not  seen  proper  to  leave  it  as 
a  general  indemnity  for  the  benefit  of  the  company,  but 
have  fixed  the  terms  upon  which  the  company  may  resort 
to  it  for  indemnity.  It  must  be  appropriated  for  the  pur- 
poses and  in  the  manner  the  contract  provides,  and  in  no 
other  way. 

The  simple  questions  then  are — has  the  engineer  de- 
clared the  contract  forfeited?  If  he  has,  then  the  con- 
tract provides  that  in  such  case  the  company  may  retain 
the  reserved  ten  per  cent,  "on  account  of  the  considera- 
tion for  damages  which  they  may  have  sustained  by  rea- 
son of  the  forfeiture.*'.  Has  the  company  allowed  to  the 
other  contracting  party  an  extension  of  time  ?  In  that 
case  the  company  are  entitled  to  deduct  from  the  fund 
"  twenty-five  hundred  dollars  for  each  and  every  month 
the  work  shall  be  delayed  beyond  the  time  stipulated  for 
the  completion  of  the  same."  There  are  no  other  provi- 
sions of  the  contract  under  which  the  company  have  any 
claim  upon  the  fund.  The  complainants  must  bring  them- 
selves within  these  provisions,  or  they  cannot  maintain 
this  bill.  They  do  not.  There  are  no  allegations  in  the 
bill  to  that  eftect ;  and  their  bill,  in  connection  with  the 
affidavits  used  on  the  motion,  shows  that  their  engineer 
has  not  declared  the  contract  forfeited,  and  that  they  have 
not  given  the  extension  according  to  the  terms  of  the 
contract. 

As  the  complainants  cannot  maintain  their  bill,  the  in- 
junction must  fall  of  course. 

The  application  for  receiver  and  sale  is  denied  with 
costs,  and  the  motion  to  dissolve  the  injunction  is  sus- 
tained with  costs. 
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Akne  a.  Fabkee  vs.  James  W.  Parker. 

It  it  not  neoetnrj  that  the  defendant  should  be  aetually  in  the  state  when  ap- 

plieatioo  le  made  for  the  writ  of  •«  exeat. 
Nor  b  it  neceoiBry  that  he  shoald  be  a  resident  of  thia  state. 
In  sooie  casea  where  the  coart  feels  itself  constrained  to  discharge  the  writ,  it 

will  direct  the  defendant  to  give  security  to  abide  the  decree. 


Mr.  Bunyon  moved  to  discharge  the  order  for  a  writ  of 
Tie  exeatj  allowed  in  this  case,  on  the  ground  that  the  de- 
fendant is  a  resident  of  the  state  of  Ohio,  and  was  not  in 
this  state  at  the  time  of  the  application  for,  or  at  the  time 
of  the  making  of  the  order,  and  also  because  of  the  in- 
rafficiencj  of  the  affidavits  upon  which  the  writ  was  al- 
lowed. 

Mr.  Parker,  contra. 

The  ChancblIiOR.Ci  think  it  sufficiently  appears,  from 
rilthatis  before  the  court,  that  this  complainant  is  en- 
titled to  the  aid  of  the  court,  in  every  way  in  which  it 
can  be  legally  exerted,  for  the  enforcement  of  such  de- 
cree as  may  be  made  in  her  behalf  upon  the  bill  she  has 
filed.  Her  demand  is  for  alimony.    She  complains  of  the 
defendant's  deserting  her  under  very  aggravating  circum- 
stances.   She  alleges  that  he  refuses  to  make  any  provi- 
sion for  herself  and  child,  and  that,  for  the  fraudulent 
purpose  of  depriving  her  of  any  means  of  enforcing  her 
rights,  he  has  placed  a  large  amount  of  property,  to  which 
he  is  entitled  in  New  Jersey,  in  other  hands  beyond  the 
^ach  of  the  law.    After  taking  her  from  her  home  in 
^ew  Jersey,  he  has  lately  sent  her  back  here  to  her  mo- 
ther, and  without  any  just  ground  of  complaint,  refuses 
to  make  any  provision  for  her  whatever.    These  facts  are 
dlto  be  considered,  as  the  case  is  now  presented,  as  true. 
^6  defendant,  with  ample  time  to  do  so,  has  not  an- 
swered the  bill.  Although  he  has  pat  in  a  lengthy  afflda- 
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vit  to  be  used  on  this  motion,  he  has  not  availed  himself 
of  the  opportunity  to  deny  the  serious  charges  which  the 
complainant  has  made  against  him.  He  now  asks  that  the 
order  for  ne  exeat  may  be  discharged  upon  his  motion,  not 
on  any  denial  of  the  justness  of  the  claim  which  is  made 
upon  him,  or  of  the  charge,  that  he  intends  to  depart  out 
of  the  state  for  the  purpose  of  avoiding  the  jurisdiction  of 
the  court,  but  simply  because  he  was  not  in  New  Jersey 
at  the  time  the  writ  was  applied  for  and  allowed.  The 
petition  for  the  writ  was  filed  June  29th.  On  the  3d  of 
July  the  order  was  made,  and  on  the  23d  of  the  same 
month  the  writ  was  served  on  the  defendant.  The  de- 
fendant alleges  that,  from  August,  1857,  to  July  16th,  1858, 
he  had  not  been  in  the  state  of  New  Jersey,  and  nqw 
maves  to  discharge  the  writ  upon  affidavits  of  that  fact  J 
(1  have  not  the  affidavits  before  me  upon  which  tne 
w?lt"was  allowed,  and  refer  to  them  only  from  recollec- 
tion. Is  it  necessary  that  the  defendant  should  be  actually 
in  the  state  when  application  is  m^e  for  the  writ  ?  If  he 
is  a  resident  of  the  state,  and  is  absent  only  temporarily 
when  the  writ  is  granted,  there  certainly  can  be  no  irreg- 
ularity in  granting  it  during  such  absence.  Nor  do  I  see 
any  objection  to  granting  the  writ  where  the  defendant 
is  a  non-resident,  and  is  casually  visiting  the  state,  par> 
ticularly  where  it  is  shown  that,  during  such  visit,  he 
conceals  himself  to  avoid  the  jurisdiction  of  the  court 
The  object  of  the  writ  is  to  secure  his  presence  to  an- 
swer such  decree  as  may  be  made  against  him,  and  the 
propriety  of  the  ne  exeat  arises  from  the  fact  of  his  ab- 
senting himself  from  the  state  to  avoid  the  jurisdiction  of 
the  court  It  is  of  no  effect  unless  it  can  be  served  upon 
him,  and  it  must  be  served  upon  him  while  he  is  in  the 
state.  It  is  said  the  affidavits  must  show  that  he  intends 
quickly  to  depart  out  of  the  state ;  and  it  is  asked — how 
can  he  entertain  an  intention  to  depart  unless  he  is  actu- 
ally in  the  state  ?  But  he  may  contemplate  coming  into 
tiie  state,  of  concealing  himself  while  here,  and  then  to 
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depart  quickly,  to  avoid  the  service  of  process  upon  him. 
I  think  a  ne  exeat  under  such  circumstances  would  not  be 
irregularly  issued.  It  is  true  the  statute  requires  that 
there  shall  be  satisfactory  proof  to  the  Chancellor  that  the 
defendant  designs  quickly  to  depart  out  of  the  state.  I 
think  a  person  may  have  this  design  without  actually  be- 
ing in  the  state  at  the  time^^  He  may  design  to  come 
quickly  and  to  depart  quicklO 

VBut  in  this  case  the  applfcation  was  made  upon  the 
sopposition  that  the  defendant  was  in  the  state,  and  the 
affidavits  so  stated.  It  is  attempted  to  be  shown  that  this 
was  a  mistake.  If  this  were  made  out,  I  do  not  think  I 
should  discharge  the  writy  Frequently,  where  the  court 
has  felt  itself  constrained^o  discharge  the  writ,  it  has  di- 
rected the  defendant  to  give  security  to  abide  the  decree. 
HovDden  v.  JRogerSj  1  Ves,  ^  Beam  129  ;  Atkinson  v.  Leon- 
ardj  3  Bro.  C.  C.  218 ;  Roddan  v.  Hetheringtonj  5  Ves.  92  ; 
Woodward  v.  Schaizell  and  others. 

(l  am  not  satisfied,  however,  from  the  afiidavits  before 
me,  that  the  complainant  was  mistaken  in  supposing  that 
the  defendant  was  then  in  the  stated   I  lay  out  of  view 
entirely  the  defendant's  own  affidavit,  and  also  that  of 
his  mother,  from  considerations  which  are  olA^ious  to 
counsel.    As  to  Mr.  Skinner's  affidavit,  it  amounts  to 
nothing.    He  says  he  saw  the  defendant  almost  every  day 
in  Ohio,  for  at  least  two  months  prior  to  the  14th  day  of 
July  last;  that  he  daily  passed  his  house,  and  in  the 
evening  the  defendant  was  commonly  there  sitting  in  the 
door-way ;  that  he  cannot  remember  of  any  week  day  with- 
in the  period  mentioned  that  he  did  not  see  him.     Such 
an  affidavit  does  not  overcome  the  affidavits  which  were 
offered,  upon  which  the  writ  was  allowed,  and  which  are 
strengthened  by  the  additional  affidavits  which  the  com- 
plainant has  read  on  this  motion.    As  to  the  affidavit  of 
-^^VcmA  ParkeTj  he  is  a  boy  only  fourteen  years  of  age.  He  is 
H^^aldDg  of  his  recollection  as  to  time.    He  gives  dates 
"-^ch  as  his  having  left  Cleveland  Wednesday,  the  14th 
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of  July — arriving  at  New  York  Tharsday  night,  at  ten 
o'clock — and  he  states  particalars  evidently  not  from  re- 
collection, bat  which  have  been  impressed  upon  his  mind 
from  conversations  with  others.  He  is  honest,  I  have  no 
doubt,  but  the  probabilities  as  to  his  being  mistaken  are 
very  much  greater  than  that  the  witnesses,  Charlotte  C. 
Hinkle  and  Mary  A.  Kernes,  are  mistaken  as  to  their 
having  seen  the  defendant  in  Newark  in  the  month  of 
June  last. 

The  complainant's  case  is  one  which  this  court  partic- 
ularly favors.  This  court  has  exclusive  jurisdiction  of  the 
subject  matter.  The  complainant  must  have  her  redress 
here  or  not  at  all.  Where  a  wife  has  sued  for  alimony  in 
a  spiritual  court,  a  n^  exeat  has  sued  out  of  chancery  when 
the  husband  threatened  to  leave  the  kingdom.  While 
the  general  rule  is,  that  the  writ  will  not  issue  upon  a 
bill  where  no  decree  can  be  made,  yet  out  of  compassion 
to  the  wife,  the  exception  to  which  I  have  referred  has 
been  made  in  her  favor. 

The  motion  is  denied. 


John  Black  and  others  vs.  Restore  S.  Lamb  and  others. 

Tbia  court  will,  of  its  own  motion  in  a  proper  case,  refer  a  disputed  question 
of  fact  to  the  decision  of  a  jury. 

After  a  verdict  has  been  rendered,  the  question  of  a  new  trial  rests  entirely  in 
discretion,  so  mnch  so  that  an  appeal  will  not  lie  from  a  decision  of  the  coart 
on  such  motion. 

So  an  appeal  will  not  lie  from  an  order  of  the  conrt  directing  or  refusing  an 
issue. 

The  mode  of  trial  before  the  jury  and  the  effect  to  be  given  to  the  verdict  are 
matters  in  the  discretion  of  the  Chancellor  i  he  may  give  directions  to  the 
court  to  which  the  issue  is  seut  fur  trial  to  disregard  the  strict  rules  of  law : 
aud  although  competent  testimony  has  been  rejected,  and  illegal  admitted, 
or  the  jndge  has  misdirected  the  jury,  he  is  not  bound  to  grant  a  new  trial. 

In  this  caae  the  iaaoa  direoled  to  bo  tried  by  tho  jury  was  thi»— '*  whother  tfao 
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agreement  beariog  date  the  second  day  of  February,  1835,  set  oat  in  the 
complainants'  bill,  was  executed  by  the  parties  thereto  as  their  act  and  deed 
nnoonditiooally,  or  apon  the  understanding  or  agreement  that  the  same* 
should  be  executed  by  the  remainiog  stockholders  of  the  Delaware  and  At- 
lantic Railroad  Company  before  the  same  should  be  delivered  as  an  agree- 
ment binding  upon  the  subscribers,  and  whether  the  same  ever  was,  in  point 
of  fact,  legally  delivered  by  the  parties  thereto,  or  by  their  authority,  to  the 
said  John  Black,  Joseph  Smith,  and  Benjamin  Jones,  or  either  of  them.'* 
Heid,  that  this  was  the  proper  issue  in  the  case ;  that  an  issue  of  non  ett  fae- 

turn  would  have  been  too  broad. 
And  held  further  t  that  the  objection  to  the  issue  was  too  late  after  trial. 
That  parol  evidence  is  admissible  to  show  that,  previous  to  the  obligors  siguiug 
the  deed,  there  was  an  agreement  betweeo  the  parties  to  the  instrument, 
that  all  the  stockholders  of  the  company  should  sign  it,  and  that  it  was 
signed  by  them  with  the  understanding  or  agreement  that  it  should  not  be 
delivered  until  the  signatures  of  all  were  procured. 
There  ia  a  manifest  difference  where  the  testimooy  is  offered  for  the  purpose 
of  showing  that  the  writing  was  not  to  be  delivered  until  a  condition  prece- 
dent was  performed,  and  that  it  was  delivered  with  an  agreement  that  the  con. 
dition  was  to  be  performed.    In  the  one  case,  the  purpose  of  the  evideuce  is 
to  show  that  the  iostrument  never  was  legally  delivered,  and  therefore  never 
had  any  binding  effect— in  the  other,  to  contradict  the  instrument,  which  is 
absolute  upon  its  face,  by  showing,  contrary  to  the  instrument,  that  it  was 
Dot  absolute,  but  conditional. 
The  book  of  minutes  of  the  railroad  company  was  admitted  in  evidence,  to  go 
to  the  jury  for  the  purpose  of  proving  what  took  place  at  several  meetings 
of  stockholders,  called  for  the  purpose  of  procuring  the  loan  for  the  com- 
pany with  which  the  indemnity  bond  in  question  was  immediately  con- 
nected.   In  it  were  recorded  the  meetings  of  the  parties  to  the  bond,  and 
what  took  place  between  them  in  relation  thereto,  and  it  was  kept  by  their 
Mcretary. 
HtUy  that  the  book  was  admissible,  as  containing  the  agreement  of  the  par- 
ties, reduced  to  writing  by  a  person  mutually  chosen  for  the  purpose. 
When,  by  the  order  of  this  court,  certain  depositions  are  authorized  to  be  read 
on  the  trial  of  an  issue  before  a  jury,  the  judge  conducting  that  trial  has  no* 
thing  to  do  with  the  admissibility  of  the  whole  or  any  part  of  the  evidence. 
Thii  court  is  responsible  for  the  legality  of  the  evidence. 
^)^ectioDs  to  testimony  taken  before  the  master  are  to  be  settled  by  this  court, 
uid  if  they  are  not  renewed  at  the  hearing,  or  when  the  depositions  are 
*cted  upon  by  the  court,  they  are  waived. 
Tlie  general  rule  admitting  in  evidence  the  declarations  of  a  party  to  the  re- 
cvd  applies  to  all  cases  where  the  party  has  anyitUere$i  in  the  suit,  whether 
**tl>«n  are  jotiii  farUe$  on  the  same  side  with  him  or  not,  and  howsoever  the 
i>tereit  may  appear,  and  whatever  may  be  ita  relative  amounL    And  in  the 
•bieDoe  of  frand,  if  the  parties  have  a  joint  interest  in  the  matter  in  suit, 
^'^cther  aa  plaintifb  or  defendants,  an  admission  made  by  one  is,  in  general, 
^^i^^eaoeagainitaU. 
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Ob  tbe  Ptial  at  wa  ■■»  bafcn  a  jarr.  Jit«nwi  bf  ttam 

aoc  a  ooansficaC  mitmjm,  bw  irirtae  of  the  aec  of  1335.  to  dinnrre  to 
<xf  the  ill  ftilMf^i  wamf^  m  mar  he  iwyxMa^e  to  the  hdl  of  aimvimni 

The  trial  m  ^ke  eoort  of  law  ^xneCt^d  hr  thia  ooart  io  aoc  a  procec£ar  of  « 
«<|ii2fsible  natiire,  hat  »  to  he  res<xlateii  br  ptactke  of  the  coort  in  which  it 
w  held^  sbjeef;  hawercr.  to  the  coatml  or'  this  eoort  over  the 
the  aode  mad  terao  of  fryiaff  inch  ioBoe. 

Whether  the  }sry  •hoaJd  he  permitted  to  toke  oat  wttk  them  the 

de|Motfinao  which  were  ordered  to  be  read,  was  a  matter  ia  the  discretiaa 
of  die  jod^  trria^  the  caie. 

The  bin  itatcd  the  proceedins  of  the  directors  wad  •tockhoUcrs  of  the  cna- 
paar  ia  refercace  to  the  Komi,  to  tecare  wfakrh  the  bood  of  iodeauntr  ta  <&»> 
pate  WM  frren ;  the  fiaaacml  stnatioa  fsH  the  compear ;  the  iodaceawat  to 
meke  the  loaa :  the  borrowing  of  die  mooer:  aad  then.  a»  ooooeqaeat  apoa 
theee  proceedings  of  the  directors  aad  ftockbolders.  the  execatioa  mad  «ie> 
tiTerr  of  the  coreaant  of  iademnxtj. 

Htldy  that  the  ftateatent  in  the  answer  ccMuritBtia^  the  poiat  of  defrocr. 
that  the  bond  wm  not  ugned  bj  all  the  stockhoUers.  was  respnaiiiie  to  the 
bilL  iiimnrh  m  the  defendants  oooU  not  fallT  and  troJT  answer  the  bill 
wrthoot  ftatiBg  this  fiwrt. 

W.  Hoisted  and  A.  Browning^  for  complainants. 
Atfy  Gen.  Dayton  and  P.  D.  Vroom,  for  defendants. 

The  Chancellor.  This  canse  having  been  argned  ou 
the  pleadings  and  proofs,  the  court,  of  its  own  motion, 
ordered  a  trial  at  law  of  an  important  issue  made  by  the 
pleadings.  The  foundation  of  the  complainants*  bill,  and 
of  their  right  to  relief,  was  an  indemnity  bond,  which  the 
bill  alleged  was  executed  and  delivered  by  the  defendants 
to  the  complainants.  The  issue  directed  to  be  tried  was 
this — "  whether  the  agreement^  bearing  date  the  second  dag  of 
February^  1855,  set  out  in  the  complainants"  bill  teas  executed 
by  the  parties  thereto  as  their  act  and  deed  unconditionally^  or 
upcm  the  understanding  or  agreement  that  the  same  should  be 
executed  by  the  remaining  stockholders  of  the  Delaware  and 
Atlantic  Railroad  Company  before  the  same  should  be  delivered 
as  an  agreement  binding  upon  the  subscribers^  ajul  whether  the. 
same  ever  vxts^  in  point  of  fact^  legally  delivered  by  the  parties 
thereto,  or  by  their  authority,  to  the  said  John  Blacky  Joseph 
Smiihj  and  Benjamin  Jones,  or  either  of  them.*' 
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The  jury  found,  as  appears  by  the  postea  returned,  that 
the  said  agreement  was  executed  as  the  act  and  deed  of 
the  defendants  unconditionally,  but  that  the  same  was 
executed  upon  the  understanding  and  agreement  that  the 
same  should  be  executed  by  the  remaining  stockholders 
of  the  Delaware  and  Atlantic  Railroad  Company  before 
the  same  should  be  delivered  as  an  agreement  binding 
upon  the  subscribers  thereto,  and  that  the  said  agreement 
never  was,  in  point  of  fact,  legally  delivered  by  the  par- 
ties thereto,  or  by  their  authority,  to  the  said  John  Black, 
Joseph  Smith,  and  Benjamin  Jones,  or  either  of  them,  in 
manner  and  form,  &c. 

The  judge  certified  the  verdict  to  this  court  with  his 
notes  of  the  trial.  In  his  certificate  he  states,  that  al- 
though the  case  was  not  free  from  difficulty,  on  the  whole 
he  is  satisfied  with  the  verdict. 

At  the  last  term  of  the  court,  a  motion  was  made,  on 
behalf  of  the  complainants,  for  a  new  trial,  which  was 
very  fully  argued  by  counsel  on  both  sides. 

This  cause  is  an  important  one,  and  has  excited  a  good 
deal  of  interest.     The  amount  of  money  at  stake  is  large, 
aud  there  are  a  number  of  citizens  of  the  county  of  Bur- 
lington immediately  interested  in  the  issue.     As  in  its 
progress  it  has  been  presented  for  my  deliberation,  I  have 
given  it  the  best  consideration  in  my  power,  and  my  de- 
cisions have  been  without  the  least  regard  to  the  parties 
on  either  side.   I  make  this  general  reference  to  the  case, 
because  it  was  declared,  with  some  emphasis  on  the  argu- 
ment of  this  motion,  that  as  an  issue  at  law  was  not  re- 
quested by  either  party,  it  ought  not  to  have  been  di- 
rected, and  that  the  court  ought  to  have  assumed  the 
responsibility,  and  decided  the  cause.    It  is  true  neither 
party  did  ask  for  the  issue,  and  I  presume  the  reason  was, 
judging  from  the  confidence  assumed  by  the  counsel  on 
both  sides,  that  both  considered  the  case  so  clear  in  favor 
of  their  respective  clients  that  they  did  not  consider  there 
^M  any  room  for  a  doubt  in  the  mind  of  the  court.   This 
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very  circomstance  is  some  evidence  of  the  propriety  of 
the  coarse  adopted;  and  upon  farther  reflection,  and 
looking  at  the  resalt  of  the  trial,  I  do  not  at  all  regret 
that  I  directed  the  issue.  It  appears  to  me  now,  with  the 
additional  light  I  have  upon  the  subject,  to  be  an  issue 
eminently  fitted  to  be  submitted  to  a  jur}\  The  whole 
case  turns  upon  a  question  of  fact — whether  the  execu- 
tion of  the  instrument  was  consummated  by  delivery. 
The  obligors  produce  the  instrument.  It  is  signed  and 
sealed  by  twenty-one  obligors  in  the  presence  of  five  sub- 
scribing witnesses.  These  witnesses,  upon  the  face  of 
the  instrument,  purport  to  be  the  subscribing  witnesses 
to  its  execution  by  all  the  obligors,  which  in  fact  was  not 
the  case,  but  each  witness  attested  for  different  obligors. 
Upon  proving  the  handwriting  of  the  witnesses,  some  of 
whom  were  dead  and  othere  absent  from  the  country  at 
the  time  the  testimony  was  taken,  and  the  handwriting 
of  the  obligors,  the  obligees  rely  upon  the  prima  fack 
case  thus  made  of  a  delivery.  The  obligors  insist  that 
there  was  no  delivery ;  that  when  it  was  executed  by 
them,  it  was  upon  condition  that  it  should  not  be  deliv- 
ered until  it  was  executed  by  all  the  stockholders  of  the 
railroad  company.  It  is  an  old  transaction  of  more  than 
twenty  years*  standing.  The  recollection  of  the  witnesses 
differ  as  to  facts,  and  the  intrinsic  evidence  and  circum- 
stances relied  upon  are  susceptible  of  different  interpre- 
tations. The  amount  involved  is  upwards  of  sixty  thou- 
sand dollars.  The  suit  was  brought  into  this  court,  not 
because  this  is  the  appropriate  tribunal  to  determine  the 
fact  upon  which  the  whole  case  rests,  but  because,  after 
that  fact  is  ascertained,  the  intervention  of  this  court  is 
necessary  to  a^jast  the  rights  of  the  parties,  if  the  instru- 
iiieut  was  in  fact  legally  executed  and  delivered.  Now  it 
is  very  manifest,  if  this  court  had  decided  the  fact  thus 
involved  in  so  much  embarrassment,  the  unsuccessful 
party  would  always  have  considered  that  he  had  beea 
UDJuetly  deprived  of  his  rights,  and  that  the  determina* 
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tion  of  the  fact  upon  which  those  rights  depended  ought 
to  have  been  submitted  to  a  jury  of  the  country.  After 
very  able  and  elaborate  arguments  of  counsel  upon  the 
facts,  my  mind  was  embarrassed.  I  could  not  decide  the 
disputed  question  of  delivery  with  a  consciousness  that  I 
had  decided  right.  I  felt  that  I  had  a  right,  under  such 
circumstances,  to  call  in  the  aid  of  a  jury.  In  the  case  of 
The  Trenton  Bank  v.  Woodruff  et  al,  1  G.  C.  H.  117,  the 
Chancellor,  of  his  own  motion,  directed  an  issue. 

Before  considering  the  grounds  upon  which  this  appli- 
cation is  based,  I  would  remark,  that  this  matter  of  a  new 
trial  is  entirely  in  the  discretion  of  the  court,  so  much  so 
that  I  suppose  there  can  be  no  doubt  that  an  appeal  will 
DOt  lie  from  a  decision  of  the  court  upon  such  a  motion 
as  this.     Certainly  no  appeal  would  lie  from  an  order  of 
the  court  directing  an  issue,  or  for  refusing  one  upon  the 
application  of  either  party ;  and  it  would  seem  very  clearly 
to  follow,  that  no  appeal  would  lie  from  any  disposition 
the  court  might  see  fit  to  make  in  regulating  the  proceed- 
ings consequent  upon  the  original  order.     As  the  whole 
proceeding  is  adopted  for  the  purpose  of  informing  the 
conscience  of  the  Chancellor,  and  as  he  is  not  bound  by 
the  verdict,  but  must  still  decide  the  very  issue  according 
to  the  dictates  of  his  own  judgment,  all  the  proceedings 
must  necessarily  be  a  matter  of  discretion  with  him.    He 
may  give  directions  to  the  court  to  which  the  issue  is  sent 
for  trial  to  disregard  the   strict  rules  of  law ;  he  may  di- 
rect the  admission  of  evidence  which  the  rules  of  law 
^'ould  exclude,  and  he  may  order  one  or  both  parties  to 
be  examined  as  witnesses.  Gresley's  Eq.  Ev.  402, 403 ;  Hoff, 
Ck  Pr.  511.     It  may  be  perfectly  clear  that  competent 
testimony  has  been  rejected,  and  illegal  admitted,  or  that 
the  judge  has  misdirected  the  jury;  and  yet  this  court  is 
not  bound  to  grant  a  new  trial  for  any  of  these  reasons. 
^setetal.  v.  Johnson  et  ai.,  1  G.  Ch.  R,  156;   Van  Alst 
^<d,  V.  Hunter  et  al,  5  J.  C.  H.  149.     "  The  standard  itself 
^ing  BO  vague  as  the  satisfaction  of  the  conscience  of 
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the  indiTidoal  judge  who  has  directed  the  issue,  the  rules 
for  graoting  a  uew  trial  are  extremely  indefinite.  He 
will  often,  almost  arbitrarily,  (perhaps  on  a  suspicion 
which  he  has  formed  that  a  witness  has  been  peijuring 
hiiudelf)  send  it  back  to  another  jury,  or  even  decide  in 
the  teeth  of  a  Terdict.  And  he  will  often  pay  no  heed  to 
the  most  flagrant  misdirections  of  the  judge,  or  mistakes 
as  to  the  admission  of  evidence,  if  he  can  satisfy  himself 
what  the  verdict  ought  to  have  been  on  the  admitted  and 
tendered  evidence  which  was  sound."    Gresky's  Eq.  Ex. 

40r,. 

But  the  court  ought  to  exercise  its  discretion  in  this,  as 
well  as  in  all  other  matters  of  mere  discretion,  in  such  a 
luainier  and  upon  such  principles  as  will  give  satisfaction 
in  the  administration  of  justice.     If,  therefore,  the  court 
gives  any  weight  to  the  verdict  in  the  decision  of  the 
cause,  it  ought  not  to  allow  a  verdict  to  stand,  as  a  guide 
to  its  judgment  and  an  excuse  to  its  conscience,  where 
important  evidence,  which  is  entitled  to  material  weight 
with  the  jury,  has  been  improperly  admitted  or  rejected, 
or  where  the  judge  has  charged  the  jury  in  a  manner  cal- 
culated  to  mislead  them  on  an  important  point.     The 
court  ought  not  to  listen  to  mere  technical  objections, 
and  may  very  properly,  and  often  does,  refuse  a  new  trial 
upon  grounds  which  would  prevail  as  a  matter  of  course 
in  u  court  of  law.    In  the  case  of  The  TVmton  Banking 
Company  v.  RosseU^  triisteey  1  G.  C.  J?.  511,  the  Chancellor 
Baid,  that  as  ho  was  satisfied  with  the  verdict,  he  would 
not  examine  the  question,  whether  any  such  misdirection 
of  the  jury  was  in  fact  made  by  the  judge  at  the  circuit 
as  was  insisted  on  by  the  counsel  on  the  motion  for  a  new 
trial. 

I  will  consider  in  detail  the  several  grounds  which  have 
been  urged  in  favor  of  a  new  trial. 

First.  The  issue  is  objected  to,  both  as  to  form  and 
substance.  It  is  said  the  wording  of  the  issue  caused 
embarrassment  in  the  progress  of  the  trial,  and  that  it 
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should  have  heen  simply  an  issue  of  non  est  factum.    The 
issue  is  the  one  made  by  the  answer.    I  do  not  see  how 
any  embarrassment  could  possibly  arise  from  the  lan- 
guage in  which  it  is  couched.    The  judge  did  not  seem 
to  entertain  the  opinion  that  any  such  embarrassment  ex- 
isted.   He  explained  it  to  the  jury  very  satisfactorily,  and 
presented  to  them  the  very  point  of  the  controversy  in  so 
clear  a  manner  as  to  leave  no  room  for  any  misunder- 
standing as  to  its  purport  and  character.    An  issue  of 
no7i  est  factum  would  have  been  an  improper  one,  and 
wholly  uncalled  for  as  the.  case  stood  before  this  court. 
It  would  have  opened  a  field  of  unprofitable  and  useless 
controversy.    The  signatures  of  the  obligors  were  ad- 
mitted.   Upon  a  plea  of  noji  est  factum,  the  defendants 
would  have  been  at  liberty  to  prove  the  instrument  a  for- 
gery, and  to  have  set  up  many  other  defences  against  it 
which  were  not  open  to  controversy.    The  issue  was  pro- 
perly confined  to  the  question — whether  the  instrument 
was  executed  by  the  parties  thereto  unconditionally,  or 
upon  the  understanding  or  agreement  that  the  same 
should  be  executed  by  the  remaining  stockholders,  before 
the  same  should  be  delivered  as  an  agreement  binding 
upon  the  subscribers.    The  very  issue  which  the  parties 
themselves  made  by  their  pleadings  in  this  court,  and  the 
one  upon  which  the  court  desired  light  and  information, 
has  been  submitted  to  the  jury,  and  I  think,  in  a  manner 
to  reach  the  very  object  the  court  had  in  view.    But  the 
counsel  are  too  late  with  such  an  objection.    The  issue 
was  made  up  with  their  concurrence.    The  order  has  the 
endorsement  of  the  solicitor  upon  it,  which  was  placed 
there  without  any  objection  or  suggestion  made  as  to  the 
form  or  substance  of  the  issue.    The  feigned  issue  was 
n^e  up  by  the  counsel  of  the  complainants,  and  is 
wholly  in  the  handwriting  of  their  solicitor.    This  is  the 
fifst  that  any  objection  has  been  made  to  it.    K  it  was 
objectionable,  its  defects  were  waived.    In  the  case  of 
^BoMet  et  oL  v.  Johnson  et  al.j  before  referred  to,  upon  a 
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motion  for  a  new  trial,  it  was  objected  that  the  issue 
formed  was  not  broad  enough,  and  that  other  inquiries 
ought  to  have  been  involved  in  it.  The  Chancellor  held 
that  the  objection  was  too  late. 

Second.  The  objection  is  made,  that  illegal  evidence 
was  admitted  on  the  trial. 

First,  That  parol  evidence  was  admitted  to  contradict 
a  written  instrument.  The  judge  admitted  parol  evi- 
dence to  show  that,  previous  to  the  obligors  signing, 
there  was  an  agreement  between  the  parties  to  the  instru- 
ment, that  all  the  stockholders  of  the  company  should 
sign  it ;  and  that  it  was  signed  by  them  with  the  under- 
standing, or  agreement,  that  it  should  not  be  delivered 
until  the  signatures  of  all  were  procured.  It  would  be 
difficult  to  find  any  well  adjudged  case  where  such  evi- 
dence has  been  declared  inadmissible.  The  authorities 
cited  by  the  counsel  of  the  complainants  do  not  sustain 
their  objection.  They  go  no  further  than  to  decide  that, 
where  the  instrument  has  been  delivered  to  the  obligee 
or  covenantee  by  the  obligor,  or  his  agent,  it  is  not 
competent  to  show  by  parol  testimony  that  it  was  de- 
livered as  an  escrow  or  upon  condition.  The  authorities 
are  conflicting  upon  this  point.  But  the  objection  now 
made  is  not  sustained  by  any  one  of  the  authorities  cited. 
Parol  testimony  was  not  ottered  in  this  case,  nor  was  it 
admitted  for  the  purpose  of  showing  that  the  instrument 
was  delivered  as  an  escroxc  or  upon  a  condition  to  be  per- 
formed precedent  to  its  vitality.  The  testimony  was  to 
show  that  the  instrument  was  never  legally  delivered,  but 
that  it  came  into  the  possession  of  the  complainants  with- 
out the  consent  of  the  defendants,  and  that  there  was  con- 
sequently no  delivery.  The  complainants  had  not  shown 
any  actual  delivery.  They  had  made  out  a  j^^^^^f^  f^dc 
case  only.  They  had  shown  a  presnmpiirc  delivery  only. 
It  was  not  to  contradict  the  instrument,  but  to  overcome 
this  presumption,  that  the  evidence  was  oflTered  and  ad- 
mitted. It  was  to  show  that  the  possession  of  the  com* 
plainants  was  not  a  lawful  possession,  but  had  been  ob« 
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tained  ill^pfdlj.    la  the  case  of  The  Stoic  Bank  v.  Evans^ 
8  Oreen's  IL  155,  the  defendant's  name  was  on  the  bond 
as  one  of  the  soreties,  and  he  proved  that  the  bond  was 
brought  to  him  by  one  of  his  co-sureties,  and  that,  when 
he  signed  it,  he  delivered  it  to  his  co-surety,  and  said  to 
him — now  this  bond  is  not  to  be  delivered  up  until  all  the 
persons  named  in  it  have  signed  it    The  court  held  that 
the  testimony  was  admissible,  and  that  it  overcome  the 
presumption  of  any  legal  delivery  arising  from  the  mere 
&ct  of  the  obligees  having  possession  of  the  bond.    In 
Pawling  and  others  v.  The  United  SiaieSy  4  Cranch  219,  the 
court  decided  that  a  bond  may  be  delivered  as  an  escrow 
by  the  surety  to  the  principal  obligor.    In  the  case  of 
Duncan's  heirs  and  representatives  v.  The  United  States^  7 
Peters  435,  the  court  say :  it  is  a  principle  of  the  common 
law,  too  well  settled  to  be  controverted,  that  where  an  in* 
itrument  is  delivered  as  an  escrow^  or  where  one  surety 
has  signed  it  on  condition  that  it  shall  bo  signed  by 
another  before  its  delivery,  no  obligation  is  incurred  until 
the  condition  shall  happen.    In  the  case  of  The  United 
States  V.  Jacob  and  Leffler^  11  Peters'  Rep.  86,  on  the  trial 
of  the  cause  before  a  jury,  the  principal  in  the  bond,  hav- 
ing been  released  by  his  co-obligors,  was  offered  by  the 
defendants,  and  admitted  by  the  Circuit  Court,  to  prove 
that  one  of  the  co-obligors  had  executed  the  bond  on  con- 
dition that  others  would  execute  it,  which  had  not  been 
done.   In  Roberts  v.  Jackson  ex  dem.  WeUSj  1  Wendell  478, 
it  was  held  that  parol  evidence  that  a  deed  in  the  posses- 
sion of  the  grantee  was  not  delivered,  is  admissible,  and 
does  not  infringe  the  rule,  that  such  evidence  shall  not  be 
received  to  contradict  a  deed.     CA.  J.  Savage  saySj  the 
only  question  here  is,  whether  parol  evidence  could  be  re- 
ceived to  show  the  nondelivery  ?  It  is  always  competent 
to  show  that  a  deed  was  delivered  as  an  escrow^  or  that 
the  grantee  obtained  possession  of  it  by  fraud  or  in  an 
unwarrantable    manner.      This  must,  of  necessity,  be 
^wn  by  parol ;  and  this  species  of  evidence  has  never 
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been  considered  as  coming  within  the  rule,  which  rejects 
parol  proof  when  oflTered  to  contradict  a  deed.     So,  also, 
1  Greenleaf's  Ev,  §  284.     In  Johnson  and  others  v.  Baker^ 
4B.  ^  A.  437,  6  K  C.  L.  479,  before  the  execution  of  a 
composition  deed,  it  was  agreed,  in  the  presence  of  the 
surety  for  the  payment  of  the  composition,  that  it  should 
be  void,  unless  all  the  creditors  executed  it.     The  surety, 
at  the  same  interview,  afterwards  executed  the  deed  in 
the  ordinary  way,  without  saying  anything  at  the  time  of 
execution.     The  deed  was  then  delivered  to  one  of  the 
creditors,  in  order  that  he  might  get  it  executed  by  the 
rest  of  the  creditors.    It  was  held  that  this  was  to  be  con- 
sidered a  delivery  of  the  deed  as  an  escrow,  and  that  all 
the  creditors  not  having  executed  it,  the  surety  was  not 
bound.  The  case  of  Worf^all  v.  3Tunn  and  Pratt,  1  Selden's 
Hep.  229,  only  decides,  that  delivery  of  a  deed  or  agree- 
ment as  nn  escrow  can  only  be  made  to  a  stranger,  and 
that  in  such  case  parol  evidence  of  conditions  qualifying 
the  delivery,  being  contrary  to  the  terms  of  the  instru- 
ment, is  not  admissible.     This  is  not  in  conflict  with  the 
authorities,  which  decide  that  parol  evidence  is  admissi- 
ble to  show  that  the  instrument  was  executed  upon  con- 
dition that  it  should  not  be  delivered  until  a  certain  con- 
dition should  be  performed.     The  judge  did  not  mean  to 
disaffirm  such  a  proposition,  as  is  evident  from  what  he 
says :   "  It  was  not  handed  to  Henry  Worrall  as  an  un- 
executed and  imperfect  paper.     There  was  no  direction 
to  him  to  retain  it,  and  not  to  deliver  it  to  the  appellant 
until  it  was  satisfied  by  Prall.  It  was  not  left  in  his  hands 
for  a  temporary  purpose,  and  to  be  returned  in  case  Prall 
did  not  assent  to  it ;  but  it  was  delivered  to  Henry  Wor- 
rall, as  the  agent  of  the  appellant,  as  an  executed  and  per- 
fect instrument,  on  condition  that  Prall  subsequently  as- 
sented to  it.     Such  a  delivery  was  in  law  an  absolute  de- 
livery."    There  is  a  manifest  difference  where  the  testi- 
mony is  oftered  for  the  purpose  of  showing  that  the  writ- 
ing was  not  to  be  delivered  until  a  condition  precedent 
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was  perfonued,  and  that  it  was  delivered  with  an  agree- 
ment that  the  condition  was  to  be  performed.  In  the 
one  case,  the  purpose  of  the  evidence  is  to  show  that  the 
instrument  never  was  legally  delivered,  and  therefore 
never  had  any  binding  effect — in  the  other,  to  contradict 
the  instrument,  which  is  absolute  upon  its  face,  by  show- 
ing, contrary  to  the  instrument,  that  it  was  not  absolute, 
but  conditional.  In  the  one  case  the  delivery  is  denied, 
in  the  other  it  is  admitted,  and  testimony  is  offered  to 
show  that  such  delivery  was  in  contravention  of  the  in- 
strument itself,  which  is  absolute  on  the  face  of  it.  This 
evidence  was  properly  admitted. 

Second.  It  is  insisted  that  the  book  of  minutes  of  the 
railroad  company  was  improperly  admitted  as  evidence  to 
go  to  the  jury.     The  book  was  offered  for  the  purpose  of 
proving  what  took  place  at  several  meetings  of  the  stock- 
holders, called  for  the  purpose  of  procuring  the  loan  for 
the  company,  with  which  the  indemnity  bond  in  question 
18  immediately  connected.    The  meetings  were  regularly 
organized  by  the  appointment  of  chairman  and  secretary, 
and  it  is  alleged  that  their  proceedings  were  entered  in 
this  book  of  minutes.     The  objections  to  the  book  is, 
that  the  proof  of  its  being  the  book  of  minutes  was  not 
sufficient,  and  that  if  proved  it  is  not  competent,  be- 
cause it  is  the  book  of  a  third  party.     There  was  positive 
evidence  of  this  being  the  book  of  minutes  of  the  com- 
pany kept  by  their  secretary.    The  correctness  of  the 
Duanner  in  which  the  book  was  kept  was  questioned ;  and 
whether  it  was  kept  in  such  a  manner  as  entitled  it  to 
Ml  confidence  as  a  true  record  of  the  proceedings  of  the 
company,  was  a  question  not  entirely  free  from  doubt. 
The  judge  properly  instructed  the  jury,  that  because  the 
hook  was  sufficiently  proved  to  make  it  evidence  for  their 
conaideration,  they  must  judge,  from  the  proof  offered, 
how  far  it  was  entitled  to  credit,  and  that  they  must  give 
juatsuch  weight  to  the  evidence  as,  in  their  judgment,  it 
deserved  from  the  character  of  that  proof.    As  to  the  ob- 
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jectioti,  that  thifl  is  a  book  of  a  third  party,  this  is  trae. 
It  is  the  book  of  minntes  of  the  directors  of  the  com- 
pany. Bat  the  book  was  not  offered  indiscriminately. 
There  were  certain  minntes  of  meetings  of  the  stock- 
holders of  that  company  recorded  in  the  book,  and  these 
were  offered  in  evidence.  Those  meetings  were  regularly 
organized  by  the  appointment  of  officers,  and  these  min- 
ntes are  offered  as  the  minntes  of  their  proceedings.  They 
are  not  the  history  of  meetings  of  third  parties,  but  of 
the  very  parties  to  this  writing.  It  is  true  they  met  as 
stockholders,  but  this  business  appertained  to  them  in 
that  capacity.  The  secretary  says — the  minutes  were 
read  at  the  several  meetings  of  the  company,  and  ap- 
proved by  them.  But  Thomas  HaimSj  the  secretary, 
swears  that  this  covenant  writing  was  prepared  in  pursu- 
ance of  the  directions  of  a  meeting  at  which  the  obligors 
and  obligees  were  present^  and  that  he  kept  a  minute  of  the 
meeting  of  the  parties  in  writing,  which  is  truly  recorded 
in  the  book.  Here,  then,  was  a  meeting  of  the  parties, 
an  agreement  entered  into  between  them,  and  that  agree- 
ment reduced  to  writing  by  a  person  mutually  chosen  for 
the  purpose.  It  is  evidence,  and  can  be  called  for  as  the 
best  and  only  legal  evidence  of  what  took  place  between 
the  parties. 

But  the  admissibility  of  this  evidence  is  put  beyond  all 
question,  both  as  to  the  sufficiency  of  the  proof  and  as  to 
the  competency  of  the  evidence,  by  the  complainants' 
bill.  The  bill  refers  to  these  very  proceedings  of  the  stock- 
holders the  minutes  of  which  were  offered  in  evidence, 
and  makes  them  the  foundation  upon  which  they  build 
their  claim.  Special  reference  is  made  to  the  meeting  of 
the  ninth  of  January,  1885,  and  which  is  alleged  to  have 
been  a  general  meeting  of  the  directors  and  stockholders, 
held,  upon  due  notice  personally  given  to  the  stockhold- 
ers, for  the  purpose  of  devising  means  to  extricate  the 
company  from  embarrassment.  It  states  what  took  place 
at  that  meeting,  and  that  it  was  then  and  there  resolved 
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to  procure  the  loan  of  (35,000.  Heference  is  made  to  the 
subsequent  meeting  of  the  stockholders,  of  the  23d  of 
January,  1835,  at  which  the  committee  upon  the  subject  of 
the  loan  made  their  report ;  but  the  fitct  upon  which  this 
whole  defence  rests  is  not  stated,  viz.  that  it  was  resolved, 
at  that  meeting,  that  all  the  stockholders  should  execute 
the  indemnity.  Can  there  be  a  doubt,  when  the  defend- 
ants produce  the  minutes  of  the  meetings  thus  referred 
to,  and  show  that  this  is  the  record,  and  the  only  record 
of  them,  that  this  record  is  competent  evidence  to  go  to 
the  jury  ?  There  cannot  be  a  doubt  but  the  book  of  min- 
utes was  properly  admitted  as  evidence  by  the  judge  at 
the  circuit. 

The  third  objection  to  the  evidence  admitted  is  to  the 
deposition  of  John   Oibbs^  which  was  taken  before  the 
master.    After  reading  the  deposition,  the  complainants' 
counsel  moved  to  overrule  the  second,  third,  fourth,  and 
fifth  questions.  The  fifth  question  was  overruled.  I  think 
the  judge  erred  in  this  ruling,  not,  however,  in  admitting 
the  second,  third,  and  fourth  questions,  but  in  overruling 
ttie  fifth  question.    This  deposition  was  read  under  the 
order  of  this  court.    It  was  taken  by  its  authority  and 
under  its  rules.     When  this  court  made  an  order  that  it 
ehould  be  read  at  the  trial,  the  judge  conducting  that 
trial  had  nothing  to  do  with  the  admissibility  of  the 
whole  or  any  part  of  the  evidence.    This  court,  by  its 
order,  became  itself  responsible  for  the  legality  of  the 
evidence.    The  only  point  is  this :  where  testimony  has 
been  taken  in  the  usual  course  of  proceedings  in  this 
court,  and  a  trial  at  law  is  awarded,  and  this  court  orders 
certain  depositions  to  be  read,  can  the  judge  at  the  cir- 
cuit say  that,  in  his  opinion,  they  are  not  competent,  and 
they  shall  not  be  read  ?    The  question  is  too  plain  a  one 
to  admit  of  any  but  one  answer.    The  order  was  drawn 
up  under  the  supervision  of  the  counsel  of  the  respective 
P^es.    It  is  an  order  taken  upon  the  complainants' 
motion,  and  is  endorsed  by  their  solicitor^    Neither  party 
Vol.  I.  L 
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having  made  any  objection  to  the  order,  which  directed 
the  depositions  of  such  witnesses  as  had  theretofore  been 
examined,  and  might  be  dead  or  incapable  of  attending 
from  sickness,  or  be  out  of  the  jurisdiction  of  the  court  at 
the  time  of  the  trial,  to  be  read,  it  was  too  late  to  make  any 
objection  at  the  trial.  The  proper  time  and  place  for  ex- 
cepting to  the  supposed  objectionable  questions  was  be- 
fore this  court  at  the  time  the  order  was  made.  It  is  true 
the  questions  were  objected  to  before  the  master;  but 
where  objections  to  testimony  are  taken  before  the  mas- 
ter  they  are  to  be  settled  by  this  court ;  and  if  they  are 
not  renewed  at  the  hearing,  or  when  the  depositions  are 
acted  upon  by  the  court,  they  are  waived.  It  certainly 
was  not  the  duty  of  this  court  to  wade  through  all  the 
evidence,  and  to  select  out  of  it  such  parts  as  are  illegal. 
It  was  the  duty  of  counsel,  when  the  court  made  the  order 
in  reference  to  the  depositions  to  object  to  them,  or  to 
such  parts  of  them  as  they  deemed  objectionable,  if  there 
were  any  objections  to  be  made. 

The  fourth  objection  to  evidence  is  that  to  the  declara- 
tions of  Joseph  Smith.  Joseph  Smith  is  a  co-obligee  in 
the  covenant  and  a  party  to  the  record.  His  declarations 
were  properly  admitted.  The  general  rule,  admitting  the 
declarations  of  a  party  to  the  record  in  evidence,  applies 
to  all  cases  where  the  party  has  any  interest  in  the  suit, 
whether  others  are  joint  parties  on  the  same  side  with  him 
or  not,  and  howsoever  the  interest  may  appear,  and  what- 
ever may  be  its  relative  amount.  1  Oreenleaf's  Ev.  §  172. 
And  in  the  absence  of  fraud,  if  the  parties  have  a  joint 
interest  in  the  matter  in  suit,  whether  as  plaintiff  or  de- 
fendant, an  admission  made  by  one  is,  in  general,  evi- 
dence against  all.  §  174. 

A  Jifth  objection,  in  reference  to  the  admission  and 
rejection  of  testimony,  is  that  the  complainants  offered 
John  Black,  one  of  the  complainants,  as  a  witness  to  dis- 
prove so  much  of  the  defendants'  answer  as  is  responsive 
to  the  aUegations  coii^tained  in  the  bill  of  complaiDt 
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This  offer  was  made  under  the  law  of  1855,  {Nixon's 
Dig.  887,  §  2,)  which  provides  that  the  complainant  or  pe- 
titioner, in  any  action  or  proceeding  of  an  equitable  na- 
ture in  any  court,  shall  be  a  competent  witness  to  dis- 
prove so  much  of  the  defendant's  answer  as  may  be  re- 
sponsive to  the  allegations  contained  in  the  bill  of  com- 
plaint or  petition.    In  order  to  appreciate  the  merits  of 
this  question,  it  is  necessary  to  understand  fully  the  cha- 
racter of  the  trial  in  the  court  of  law.    It  was  not  a  pro- 
ceeding of  an  equitable  nature  in  that  court.    The  court 
was  directed  to  try  an  issue  at  law.    After  the  issue  is 
settled  or  agreed  upon,  the  subsequent  proceedings  are 
regulated  by  the  practice  of  the  court  in  which  it  is  to  be 
tried ;  subject,  however,  to  the  control  of  this  court  over 
the  parties,  as  to  the  mode  and  terms  of  trying  such  issue. 
1  Hqf.  Ch.  P.  511;  1  Turn.  Prac.  450.     The  court  of  law 
knows  nothing  of  the  equitable  proceedings  in  the  case, 
or  whether  there  is  any,  or  what  are  the  pleadings  in  the 
court  of  equity.    The  court  must  try  the  issue,  not  as  an 
equitable  proceeding,  nor  regulated  by  any  statutes  or 
rules  which  are  applicable  to  proceedings  of  an  equitable 
nature.     The  issue  must  be  tried  as  a  strict  issue  at  law ; 
and  the  rules  of  law  in  regard  to  evidence,  its  admissibil- 
ity, and  the  weight  of  it,  govern  the  proceedings,  except 
so  fiir  as  they  have  been  otherwise  regulated  by  the  terms 
of  the  issue  out  of  this  court   It  is  a  principle  upon  which 
equity  jurisprudence  is  administered,  as  inflexible  in  its 
application  as  any  statute  could  make  it,  that  in  equity  a 
defendant  is  entitled  to  the  benefit  of  his  answer,  and 
that  where  it  is  responsive  to  the  bill,  it  must  be  over- 
come by  the  oaths  of  two  witnesses,  or  of  one  confirmed 
by  strong  circumstances.    But  if  the  issue  is  made  up 
without  any  order  to  read  the  answer  at  the  trial  the 
court  will  not  hear  it.    An  appeal  to  the  court,  that  in 
equity  the  defendant  is  entitled  to  the  benefit  of  his  an- 
swer, would  be  in  vain.   The  reply  of  the  court  would  be, 
that  it  was  trying  a  pure  question  of  law,  and  that  it  had 
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nothing  to  do  with  any  statute,  or  rules  of  pleading  or 
evidence,  regulating  proceedings  of  an  equitable  nature. 
The  statute  has  no  application  to  the  case.  The  com- 
plainant, who  was  offered  as  a  witness,  was  not  a  com- 
plainant or  petitioner  in  any  action  or  proceeding  of  an 
equitable  nature  in  that  court.  He  was  the  plaintiff  in  a 
feigned  issue  of  law.  The  record  shows  the  character  of 
the  proceedings.  It  purported  to  be  pleas  in  the  Su- 
preme Court,  and  contained  the  pleadings  of  the  parties 
and  the  issue  to  be  tried.  When  the  party  was  offered 
as  a  witness,  and  claimed  that,  as  a  complainant  in  an  ac- 
tion of  an  equitable  nature,  the  statute  gave  him  the  pri- 
vilege of  being  sworn  as  a  witness,  the  court  had  no  other 
guide  to  ascertain  the  position  which  the  party  claimed 
than  the  record  itself,  which  described  the  parties  and 
the  issue.  By  that  record,  the  parties  appeared  as  plain- 
tiffs and  defendants  in  an  ordinary  suit  at  law. 

If  a  party  desires  to  be  examined  as  a  witness,  he 
should  make  application  to  this  court.  If  the  application 
is  proper,  the  court  will  make  the  order  for  his  examina- 
tion. But  in  this  case,  had  an  application  been  made  to 
this  court  for  the  examination  of  John  Black,  the  court 
would  have  refused  it.  K  such  refusal  would  have  been 
right,  it  shows  the  propriety  of  the  decision  of  the  judge 
at  the  circuit ;  for  the  grounds  of  such  refusal  are  such 
as  could  not,  in  any  judicial  way,  have  been  made  known 
to  the  judge.  The  proofs  had  been  closed  in  this  court, 
and  the  cause  had  been  argued  here.  The  cause  had 
been  submitted  upon  the  proofs  taken.  If  this  law,  then, 
of  1855  was  passed,  as  was  insisted  by  the  complainants' 
counsel,  before  the  proofs  were  closed,  then  the  party  had 
waived  his  privilege  under  the  statute.  He  could  not 
submit  his  cause  for  decision  without  offering  himself  as 
a  witness,  and  then  finding,  by  the  decision  of  the  Chan- 
cellor, where  the  shoe  pinched,  and  where  proof  was 
wanted  but  upon  one  single  issue  in  the  case,  offer  him- 
self as  a  witness  upon  that  issue.    He  waived  his  right 


185&]  CASES  IN  CHANCERY.  125 

Black  «.  Lamb. 

The  court  might  well  ask  him  why  he  had  not  made  the 
offer  before,  and  if  he  had  that  information  in  his  own 
breast  which  would  have  relieved  the  embarrassment  of 
the  case,  why  he  had  not  divulged  it  sooner,  so  that  the 
necessity  of  this  issue  might  have  been  avoided.  I  think 
the  court  was  right  in  rejecting  John  Black  as  a  witness. 
I  have  disposed  of  all  the  objections  which  were  taken 
as  to  the  admission  or  rejection  of  evidence.  I  shall  no- 
tice very  briefly  the  remaining  grounds  upon  which  a 
new  trial  is  asked.  Objection  is  made  to  the  court's  per- 
mitting the  jury  to  take  out  with  them  the  answers  of  the 
defendants,  and  also  the  depositions  which  were  ordered 
to  be  read.  It  appears  to  me  that  this  was  a  matter  en- 
tirely in  the  discretion  of  the  court.  If  only  jparte  of  the 
answers  and  parts  of  the  depositions  had  been  directed  to 
be  read,  the  propriety  of  permitting  the  jury  to  take  them 
as  a  whole  might  well  have  been  questioned.  But  as  the 
answers  and  depositions,  as  they  were  before  the  court, 
were  directed  to  be  read  in  evidence,  the  object  of  read- 
ing them  was  that  their  contents  might  be  impressed 
upon  the  minds  of  the  jury,  and  I  can  see  no  reason  why 
the  papers  should  have  been  withheld  from  them. 

The  charge  of  the  court,  in  one  particular,  is  objected 
to.    In  reference  to  the  bill  and  answer,  which  were  or- 
dered to  be  read  as  evidence,  the  judge  charged  as  fol- 
lows :  "  You  will  have  the  bill  of  the  complainants  and 
this  answer  before  you,  and  it  is  unnecessary  for  the 
court  to  dwell  on  its  statements.    That  part  of  the  an- 
swer which  relates  to  the  alleged  understanding  or  agree- 
ment is  not  strictly  responsive  to  the  bill.    It  is  new  mat- 
ter set  up  in  avoidance  of  the  covenant ;  but  it  is  never- 
theless entitled  to  your  consideration  as  evidence  in  the 
cause.    Its  weight  is  exclusively  for  you  to  determine." 

Kow  the  counsel  of  the  complainants  say,  that  the 
court  was  in  error  in  charging  that  the  part  of  the  an- 
swer which  sets  up  the  alleged  understanding  or  agree- 
meat  is  not  strictly  responsive  to  the  bill.    They  were 
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obliged  to  assume  this  position  in  order  to  gain  a  foothold 
for  the  admission  of  John  Black  as  a  witness.  He  could 
not  possibly  be  a  witness,  except  as  to  matters  in  the  an- 
swer which  are  strictly  responsive  to  the  bill ;  and  as  the 
point  on  which  they  wished  to  examine  him  was  "  the 
alleged  understanding  or  agreement,**  if  the  part  of  the 
answer  referring  to  it  is  not  responsive  to  the  bill, 
til  ere  could  be  no  pretence  that  he  was  a  competent  wit^ 
ness.  If,  then,  the  judge  was  in  error,  and  should  have 
told  the  jury  that  this  was  responsive  to  the  bill,  I  can- 
not see  how  the  complainants  can  complain  that  the  jury 
were  told  that  the  answer  was  entitled  to  their  considera- 
tion as  evidence.  Whether  the  judge  was  or  was  not  cor- 
rect in  telling  the  jury  that  this  part  of  the  answer  was 
not  responsive  to  the  bill,  is  a  question  not  entirely  free 
from  difficulty.  I  am  inclined,  however,  with  the  coun- 
sel on  both  sides,  to  think  that  the  answer  in  this  parti- 
cular is  responsive  to  the  bill.  The  complainants  had 
seen  proper  to  state,  in  their  bill,  the  proceedings  of  the 
directors  and  stockholders  of  the  company  in  reference 
to  the  loan — the  financial  situation  of  the  company — the 
inducement  to  make  the  loan — the  borrowing  the  money 
consequent  upon  these  proceedings  of  the  directors  and 
stockholders.  Then  the  bill  states,  as  consequent  upon 
all  these  proceedings,  the  execution  and  the  delivery  of 
the  covenant  of  indemnity,  and  the  defendants  are  called 
upon  for  a  discovery  as  to  all  these  particulars  and  as  to 
the  execution  of  the  covenant.  The  response  to  these 
particulars  necessarily  included  the  fact  which  constitutes 
the  defence.  The  defendants  could  not  answer  the  bill, 
and  state  truly  what  took  place  at  the  meetings  of  the 
directors  and  stockholders,  and  the  inducement  for  mak- 
ing the  loan  and  of  making  this  indemnity,  without  re- 
vealing and  stating  the  fact,  that  it  was  a  part  of  the  trans- 
action that  this  indemnity  was  to  be  given,  and  that  iit 
was  to  be  signed  by  all  the  stockholders.  It  was  not  at 
all  necessary  for  the  complainants  to  make  their  case  bo 
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broad ;  bat  a  bill  may  be  so  framed  as  to  make  a  matter 
of  defence  responsive  to  the  bill,  which,  if  the  bill  had 
been  otherwise  framed,  would  have  been  new  matter  in 
avoidance.  The  charging  as  well  as  interrogating  parts 
of  a  bill  are  too  often  used  to  no  purpose  and  without 
any  regard  to  consequences.  Lord  Mdon^  in  Partridge  v. 
JSaycrafi,  11  Ves.  575,  says — "  Formerly  the  bill  contained 
very  little  more  than  the  stating  part.  I  have  seen  such 
a  biU,  with  a  simple  prayer  that  the  defendant  may  answer 
all  the  matters  aforesaid,  and  then  the  prayer  for  relief. 
I  believe  the  interrogating  part  had  its  birth  before  the 
charging  part.  Lord  Kmyon  never  would  put  in  the 
charging  part,  which  does  little  more  than  unfold  and 
enlarge  the  statement." 

It  appears  to  me  the  charge  of  the  judge,  in  the  parti- 
cular referred  to,  is  as  unexceptionable,  as  far  as  the  com- 
plainants' rights  are  concerned,  as  it  well  could  be.  The 
order  of  this  court  made  the  answer  evidence.  The  court 
was  obliged  to  admit  it,  and  could  not  say  less  than  that 
it  was  entitled  to  the  consideration  of  the  jury  as  evi- 
dence in  the  cause,  and  that  its  weight  was  exclusively 
for  them  to  determine. 

It  is  insisted  that  the  verdict  is  against  the  weight  of 
evidence.    The  judge  has  certified  that,  although  the 
case  was  not  free  from  difficulty  on  the  whole,  he  is  satis- 
fied with  the  verdict.    If,  after  an  examination  of  the 
evidence,  I  should  have  been  satisfied  that  the  verdict 
was  against  the  weight  of  it,  and  should  have  been  the 
other  way,  I  would  not  direct  a  new  trial,  but  would  dis- 
regard the  verdict.    Because,  if  my  judgment  was  satis- 
fied that  upon  the  evidence  the  verdict  should  have  been 
for  the  plaintifiT  in  the  issue,  I  should  not  want  the  for- 
Diality  of  another  trial  to  satisfy  my  conscience  how  I 
ought  to  decide  the  fact  to  be.    But  I  cannot,  after  a 
ii^ost  careful  and  thorough  investgation  of  the  case,  say 
^t  I  am  not  satisfied  with  the  verdict  of  the  jury. 
The  only  other  ground  upon  which  a  new  trial  is  asked 
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is,  that  there  is  additional  evidence  which  it  is  now  in  the 
power  of  the  complainants  to  produce.  There  are  five  sub- 
scribing witnesses  to  the  writing.  Four  are  dead,  Samuel 
H.  JoneSy  who  is  the  only  one  living,  was  absent  in  Europe 
at  the  time  of  the  trial.  He  is  a  son  of  Benjamin  Jones, 
one  of  the  complainants,  and  has  returned  lately  to  this 
country.  His  affidavit  is  produced,  and  a  new  trial  is 
asked  that  the  complainants  may  have  the  benefit  of  his 
testimony.  It  is  not  unreasonable  to  suppose  that  at  the 
time  of  the  trial  the  complainants  knew  that  the  witness 
would  shortly  return.  It  would  have  been  a  strong  ground 
upon  which  to  have  based  an  application  for  a  postpone- 
ment of  the  trial,  that  the  only  living  subscribing  witness 
was  then  absent,  and  that  he  would  shortly  return.  No 
such  application  was  made.  The  complainants  chose  to 
risk  a  trial  without  him.  The  nature  of  the  evidence  that 
would  be  produced  they  were  fully  apprized  of,  and  can- 
not plead  that  they  were  not  aware  of  the  materiality  of 
the  evidence  of  the  witness,  and  the  importance  of  his 
presence. 

But,  upon  a  careful  examination  of  the  aflidavit  of  the 
proposed  witness,  I  do  not  think  that  the  facts  within  his 
knowledge  are  of  much  importance.  The  important  fact 
is  disclosed  by  him,  and  it  is  one  which  is  very  much 
against  the  complainants,  that  the  subscribing  witnesses 
put  their  names  to  the  paper  more  as  a  matter  of  mere 
form  than  as  witnesses  who  were  to  be  relied  upon  to 
prove  its  execution.  As  I  have  said  before,  upon  the 
face  of  the  instrument  the  signatures  and  seals  of  the 
obligors  purport  to  be  attested  by  five  subscribing  wit- 
nesses. Now  the  fact  is  disclosed,  by  this  witness,  that  it 
was  not  executed  in  the  presence  of  five  subscribing  wit- 
nesses. The  witness  says  the  paper  was  brought  to  the 
office  of  his  father  in  Philadelphia,  and  that  he  there 
signed  it ;  that  after  it  was  executed  by  his  father,  it  was 
placed  in  his  fire-proof  safe.  No.  17  South  wharves, 
Philadelphia,  where  it  remained  a  long  time.    The  affi- 
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davit  does  not  tell  us  when  or  where  he  subscribed  the 
paper.  He  says  he  has  an  impression  that  it  was  signed  by 
other  persons  in  his  presence,  but  who  they  were  besides 
his  father  he  does  not  recollect  And  yet,  after  saying 
that  he  had  an  impression  only,  (compelling  the  counsel 
who  drew  the  affidavit  to  erase  the  word  recollection^  and 
to  substitute  impression  for  it,  as  appears  from  an  inspec- 
tion of  the  affidavit,)  he  undertakes  to  say  that  he  was 
the  only  subscribing  witness  to  the  signature  of  those 
persons  who  executed  it  in  his  presence,  and  that  they 
signed  it  unconditionally.  The  evidence  of  this  witness 
would  not  help  the  complainants.  He  does  not  pretend 
to  know  anything  of  the  origin  of  the  transaction ;  and 
from  the  careless  manner  in  which  he  was  called  upon  to 
be  a  subscribing  witness  would  seem  to  give  color  to  the 
allegations  of  the  defendants,  that  it  had  been  all  arranged 
as  to  who  should  be  parties  to  the  instrument,-  and  how 
executed. 

This  verdict  must  stand  for  what  it  is  worth.    I  can 
see  no  good  reason  for  disturbing  it. 


Fritts  and  others  vs.  Denemberger  and  others. 

A]l«gatioiis  of  fraad  ia  procariog  probate  of  will,  and  of  existoDce  of  another 
will,  moft  fate  clearly  ettablifthed  by  the  proofs. 


Thb  Chancellor.  There  is  a  total  failure  of  proof  in 
this  case.  The  answer,  which  is  the  joint  and  several  an- 
swer of  the  defendants,  denies  every  material  allegation 
^pon  which  the  complainant  relies  for  relief. 

There  is  no  proof  whatever  to  establish  any  other  will 
except  the  one  which  has  been  admitted  to  probate.  I 
^^^  all  the  allegations  of  fraud,  as  to  the  manner  in 
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which  the  will  was  admitted  to  probate,  are  very  clearly 
disproved,  and  that  if  a  caveat  had  been  filed,  and  the  evi- 
dence taken  which  is  now  before  me,  the  Orphans  Court 
would  have  had  no  ground  whatever  upon  which  they 
could  properly  have  rejected  the  will. 

The  proof  as  to  there  being  any  other  will  totally  fiails. 
Frederick  Sharp's  testimony  cannot  be  relied  upon  as 
raising  even  a  fair  presumption  as  to  there  being  a  subse- 
quent will.  Judge  Marsh  explains  how  it  was  that  he  was 
under  a  misapprehension  as  to  there  being  a  subsequent 
will. 

As  to  the  deeds,  the  fraud  is  denied.  Such  a  fraud 
could  not  have  been  perpetrated  without  the  counte- 
nance of  Judge  Marsh.  He  would  not  have  permitted  the 
old  man  to  have  executed  these  deeds  without  under- 
standing their  purport,  and  I  do  not  believe  he  did.  The 
allegation,  as  to  his  inducement  for  executing  these  deeds 
— that  the  old  man  contemplated  marrying,  and  that  the 
deeds  were  made  to  protect  the  property  at  the  solicita- 
tion of  the  defendants — is  not  proved,  and  there  is  evi- 
dence enough  to  show  that  the  complainants  were  misin- 
formed, and  were  under  a  misapprehension  as  to  the  de- 
fendants' connection  with  the  transaction.  The  deeds 
were  executed  understandingly.  Judge  Marsh  and  "White- 
head, both  of  whom  advised  in  the  transaction,  would 
not  have  permitted  the  old  man  to  have  executed  the 
deed  otherwise. 

As  to  the  old  man's  capacity,  no  reasonable  presump- 
tion is  raised  against  it.  There  certainly  was  a  good  deal 
of  second  childhood  about  him,  but  there  was  no  time, 
certainly  for  a  long  period  after  these  deeds  were  exe- 
cuted, when  his  capacity  to  dispose  of  his  property  could 
be  reasonably  questioned. 

The  fraud  alleged,  as  to  procuring  the  lease  from  M* 
Gibbons,  is  not  sustained  by  any  proof.  It  is  proved  that 
Judge  Marsh  was  sent  for ;  that  he  and  the  old  man  went 
by  themselves,  and  consulted  about  the  transaction,  and 
that  it  was  fully  explained  to  him. 
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The  complainants  have  recognised  the  validity  of  the 
deeds  by  receiving  the  consideration  which  passed  be- 
tween the  parties. 

Bill  dismissed  with  costs. 


Seillman,  assignee,  vs%  Holcomb  and  othet^. 

It  would  reqaire  a  very  strong  case  of  fraad,  mistake,  surprise,  or  accident,  to 
induce  a  court  of  equity  to  interfere  with  the  completion  of  a  sale  upon  an 
txteuHan  at  law, 

A  purchaser  at  a  sheriff's  sale  is  not  to  lose  his  bid  on  account  of  a  misunder- 
standing, in  refiuence  to  a  matter  of  law,  on  the  part  of  the  bystanders. 


The  Chakcellor.  I  do  not  see  upon  the  bill  the  least 
ground  for  an  injunction. 

It  would  take  a  very  strong  case  oi  fravd^  misiakCy 
mrprisCy  or  accident,  to  induce  this  court  to  interfere  with 
the  completion  of  a  sale  upon  an  execution  at  law.  All  the 
cases  referred  to  by  complainant's  counsel  are  where  the 
court  interfered  with  the  execution  of  its  own  process,  a 
very  different  thing  from  interfering  with  the  process  of 
another  and  independent  tribunal. 

Not  one  of  the  grounds  stated  in  the  bill  would  justify 
the  court's  interposing,  even  if  the  process  in  the  sheriff's 
hands  was  issued  out  of  this  court. 

1.  That  Mr.  Abbott  Morgan  had  no  notice.    He  had 
all  the  notice  the  law  requires. 

2.  That  the  sale  was  advertised  only  in  one  paper. 
That  was  all  the  law  requires. 

3.  That  the  assignee  was  not  present.  It  was  his  own 
&ult.  He  knew  of  the  sale.  He  was  in  the  neighbor- 
hood. He  does  not  say  he  would  have  bid  more,  if  he 
^  been  there.  He  consented  to  the  sale,  after  knowing 
^  the  circumstances. 


182  CASES  IN  CHANCERT.  [Oof. 

Skfllman  «.  Holcomb. 

4.  The  sheriff  refused  to  adjourn.  This  was  a  matter 
within  his  discretion.  No  case  can  be  found  where  this 
court  has  interfered  with  this  discretion.  There  is  no 
ground  for  supposing  he  acted  fraudulently.  His  integ- 
rity is  not  impeached  by  the  fact,  that  he  was  anxious  to 
sell  the  property,  so  as  to  get  rid  of  executing  the  writ 
of  possession.  This  was  natural.  He  used  no  artifice  to 
carry  out  his  desire.  There  is  not  a  charge  in  the  bill 
that  the  sheriff  acted  fraudulently.  Indeed  the  bill  seems 
studiously  drawn  to  avoid  such  charge. 

5.  It  was  declared,  at  the  sale,  the  building  must  come 
down.  This  was  partially  true.  If  the  fact  of  the  writ 
of  possession  being  in  the  sheriff^s  hands,  and  that  the 
building  must  be  interfered  with  in  order  to  execute  the 
writ,  had  not  been  made  known,  such  concealment  would 
have  been  a  fraud.  The  bill  charges  that  these  represenU 
ations  were  made.  It  does  not  charge  they  were  misrepre- 
sentations.   In  fact  they  were  not. 

6.  That  Grant  did  not  bid  for  the  property  himself ^  but 
through  an  agent.  He  had  a  right  to  do  this,  and  to  get 
the  property  as  cheap  as  he  could. 

7.  That  those  present  understood  the  house  must  come 
down.  The  purchaser  is  not  to  lose  his  bid  on  account  of 
misunderstanding  in  reference  to  a  matter  of  law  on  the 
part  of  the  bystanders. 

There  is  not  one  &ct  of  fraud,  mistake,  or  accident 
charged  in  the  bill. 

I  repeat  again,  the  cases  referred  to  are  not  applicable. 
No  case  can  be  found  where  a  Court  of  Chancery  has  sei^ 
aside  a  sale  at  law  upon  the  grounds  stated  in  the  case^ 
cited. 

The  judgment  dismissed  with  costs. 


1808.]  CASES  IN  CHANCERY.  188 

Motnal  Life  sod  Fire  lotoruioe  Go.  v.  McKolwaj. 


Thb  Trbntok  Mutual  Lifb  and  Firb  Insurancb  Com- 
PAKT  vs.  John  McEelwat  and  others. 

By  tba  charter  of  an  intorance  company,  all  peraons  inrared  became  memberi 
of  the  company,  and  all  claims  and  losses  sustained,  to  a  greater  amount  than 
the  company  had  funds  on  haod  to  discharge,  were  to  be  raised  by  assess- 
menta,  to  be  made  ratably  on  the  members,  according  to  the  amount  of  each 
member's  insurance,  provided  that  such  assessment  should  not  exceed  the 
amount  of  the  note  or  obligation  given  by  each  member,  and  one  per  cent, 
on  tho  principal  sum  mentioned  in  each  policy.  After  the  business  had  been 
carried  on  for  some  time,  the  directors  resolved  that  the  company  shouid 
raiae  a  guaranty  capital  of  1 150,000,  which  should  be  put  up  in  mooey 
bonds  payable  on  demand,  and  secured  by  a  mortgage  or  stocks,  as  collateral 
secority,  which  should  be  liable  to  assessment  pro  rata,  to  make  good  any 
loMaa  which  the  company  might  sustain  after  all  other  available  means  hadl 
been  exhanaled.  The  contributor  to  such  capital  was  to  receive  six  per  cent. 
per  annum  on  the  amount  of  his  bond  out  of  the  earnings  of  the  company. 
The  corporation  having  become  insolvent,  an  assessment  was  made,  by  the 
order  of  thia  court,  on  the  guaranty  capital,  and  a  bill  filed  to  recover  ou 
the  defendant's  mortgage  the  amount  assessed  against  him. 

BMj  that  the  oorporatbn  had  no  power  to  enter  into  the  contract  with  the 
oontribatora  to  the  guaranty  fund,  and  that  such  contract  was  illegal  and 
void,  and  could  not  be  enforced  either  in  a  court  of  law  or.^quity. 

Where  the  charter  of  an  insurance  company  makes  its  members  mutual  in- 
sarers,  and  oonatitntes  a  fund  to  meet  losses  made  up  from  premiums  to  be 
contriboted  by  the  members,  and  one  per  centum  on  the  amount  for  which 
each  ia  insured,  no  other  fund  can  be  created  for  that  purpose. 

And  although  such  company  may,  under  proper  circumstances,  borrow  money, 
it  cannot,  under  pretence  of  borrowing  money,  provide  a  fund  for  the  pur- 
poae  of  giving  credit  to  the  company. 
Ths  creditors  of  such  corporation  have  no  right  to  look  to  any  other  fund  than 
that  which  the  charter  provides,  and  they  cannot  ask  the  court  to  enforce 
tQ  illegal  contract  for  their  benefit. 
Itwoald  seem  ihat  the  mortgage  may  be  held  as  security  for  the  interest  paid 
by  the  company  upon  it,  and  the  bill  was  dismissed  without  prejudice  to 
tlus  question. 


A  Gwnmert^  M.  BeasUy,  and  W.  L.  Dayton^  for  com- 
pbtinants. 

^  &  Qrem  and  J.  F.  BradUyj  for  defendants. 

^OX^  L  M 
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Thb  Chancbllor«  This  company  was  incorporated  by 
an  act  of  February  5th,  1847.  By  its  charter,  all  persons 
insured  became  members  of  the  company,  and  from 
among  these  members,  seven  persons  were  to  be  annuaUy 
chosen  as  directors,  a  minority  of  whom  should  be  resi- 
dents of  the  city  of  Trenton.  The  company  was  author- 
ized to  insure  lives,  and  also  real  and  personal  property, 
against  loss  or  damage  by  fire.  Of  all  claims  and  losses 
sustained,  to  a  greater  amount  than  the  company  had 
funds  on  hand  to  discharge,  the  deficiency  was  to  be  as- 
sessed in  a  ratable  proportion  on  the  members,  or  their 
lawful  representatives,  according  to  the  amount  of  each 
member's  insurance ;  provided^  that  such  assessment  should 
not  exceed  the  amount  of  the  note  or  obligation  given  by 
each  member,  and  one  per  cent,  on  the  principal  sum 
mentioned  in  each  policy,  which  was  to  be  paid  within 
sixty  days  after  notification. 

The  company  immediately  commenced  business.  Up 
to  April,  1849,  the  business  of  fire  and  life  insurance  had 
been  prosecuted  to  a  very  considerable  extent,  and  was 
then  rapidly  increasing.  The  board  of  directors  con- 
ceived that  it  would  be  advantageous  to  provide  a  guar- 
anty capital,  to  be  raised  and  contributed  as  an  additional 
security  for  the  payment  of  losses  which  the  company 
might  sustain  in  the  course  of  its  business.  On  the  28th 
day  of  April  aforesaid,  at  a  meeting  of  the  directors,  it 
was  resolved  that  the  company  should  raise  an  actual 
capital  of  $160,000,  which  should  be  put  up  in  money 
bonds  payable  on  demand,  and  secured  by  mortgage  or 
stocks,  as  collateral  security,  which  should  be  liable  to  as- 
sessment pro  rata^  to  make  good  any  losses  which  the 
company  might  sustain  in  the  course  of  its  business, 
after  all  other  available  means  of  the  company  had  be- 
come exhausted.  As  a  compensation  for  the  risk  incurred, 
the  contributors  to  said  capital  were  to  be  paid,  each,  six 
per  cent  per  annum  upon  the  amount  of  his  contributioru 
out  of  the  earnings  of  the  company. 
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The  defendant,  John  McEelway,  became  a  contributor 
to  this  fund  to  the  amount  of  $2000,  and  gave  his  bond 
for  that  sum,  secured  by  a  mortgage.  The  company  has 
been  declared  insolvent  by  a  decree  of  this  court,  and  its 
concerns  are  being  closed  under  the  court's  directions. 
The  available  means  of  the  company  have  been  exhausted, 
and  there  remains  nothing  except  the  guaranty  capital  to 
meet  the  liabilities  of  the  company.  Under  an  order  of 
the  court,  the  directors  have  made  an  assessment  accord- 
ing to  the  terms  of  the  agreement  upon  which  the  con- 
tributions were  made.  It  is  to  enforce  the  assessment, 
thus  made  upon  the  bond  and  mortgage  given  by  John 
McEelway,  that  this  suit  has  been  instituted.  The  de- 
fendants, by  their  answer,  set  up  the  facts  and  circum- 
stances under  which  the  mortgage  was  given,  and  insist 
that  the  action  and  all  the  proceedings  of  the  directors  in 
raising  the  guaranty  capital  were  illegal,  in  violation  of 
the  charter  of  the  company,  against  public  policy,  and 
that,  therefore,  the  company  cannot  enforce  the  contract 
made  with  any  of  the  contributors  to  the  fund. 

I  have  had  every  disposition  to  enforce  the  payment  of 
this  mortgage,  if  it  could  be  done  legally.    I  was  in 
hopes  that  the    contributors  to  this    guaranty  capital 
would  not  have  been  able  successfully  to  resist  the  de- 
mands made  upon  them.    If  I  entertained  any  doubts  in 
my  mind  how  this  cause  should  be  decided,  I  should, 
without  the  least  hesitation,  resolve  those  doubts  against 
the  defence  which  is  made  in  this  suit.  But  I  have  none ; 
and  I  cannot  see  how  the  contract  with  the  contributors 
to  this  guaranty  fund  can  be  enforced  in  a  court  of  law 
or  equity  without  repudiating  altogether  the  principle  of 
tbe  common  law,  which  has  been  but  re-enunciated  by 
our  statute,  {Nixon  188,  §  8,)  that  no  corporation  shall 
possess  or  exercise  any  corporate  powers,  except  such  as 
shall  be  expressly  given  in  its  charter,  or  which  shall  be 
necessary  to  the  exercise  of  the  powers  so  enumerated 
And  given. 
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Was  it  within  the  scope  of  the  powers  of  this  corpora- 
tion to  provide  any  other  capital  or  fand  as  the  basis  of 
the  business  which  it  was  empowered  to  pursue  than  one 
provided  by  the  charter  itself?  If  it  was  illegal  for  them 
to  create  such  a  capital,  then  a  contract  which  they  may 
have  made  for  its  payment  cannot  be  enforced.  This 
corporation  was  incorporated  for  the  purpose  of  insuring 
lives  and  loss  by  fire.  The  charter  provides  the  fund  out 
of  which  losses  are  to  be  paid,  and  it  is  this  feature  in  the 
charter  which  stamps  the  character  of  this  corporation, 
and  which  makes  it  what  its  name  imports,  and  what  the 
legislature  intended  it  should  be,  a  mutual  company.  The 
corporators  are  mutual  insurers ;  and  it  is  the  fund  which 
is  made  up  from  the  premiums  which  they  contribute, 
and  one  per  cent,  on  the  amount  for  which  each  one  is 
insured,  out  of  which  they  are  to  be  indemnified  for  any 
losses.  They  have  no  right  or  authority,  by  their  charter, 
to  create  any  other  fund  for  the  purpose.  K  they  do,  it 
is  in  violation  of  the  principle  which  is  to  govern  their 
mode  of  doing  the  business  for  which  they  were  incorpo- 
rated. It  was  admitted,  on  the  argument,  that  it  was  not 
within  the  scope  of  the  powers  of  this  corporation  to  cre- 
ate any  capital  other  than  that  which  the  charter  provides. 
It  was  attempted  to  escape  the  consequences  of  such  an 
act  by  the  argument,  that  this  was  nothing  more  than  a 
contract  for  a  loan  of  money,  out  of  which  the  corpora- 
tion might  be  enabled  to  meet  the  losses  that  might  be 
incurred.  It  cannot  be  denied  but  that  the  corporation 
might  borrow  money  under  some  circumstances,  and 
that  a  contract  bona  fide  made  for  such  loan  would  be  il- 
legal, and  not  in  contravention  of  the  charter.  For  in- 
stance, should  the  corporation  incur  a  loss,  and  not  have 
the  available  means  promptly  to  meet  it,  it  would  not  be 
illegal  for  them  to  make  a  loan  to  meet  the  exigency. 
But  they  cannot,  under  pretence  of  borrowing  money, 
provide  a  fund  for  the  purpose  of  giving  credit  to  the 
company.    The  question  is  as  to  the  bona  fides  of  the 
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transaction.    It  matters  not  what  you  call  it.    The  name 
does  not  affect  its  real  character.    Was  this  a  bona  Jide 
loan  of  money,  or  a  contract  for  a  loan,  made  in  the  ordi- 
nary coarse  of  business,  and  to  meet  an  exigency  which 
would  bring  such  a  contract  within  the  compass  of  the 
legitimate  powers  of  the  company  ?   or  was  it  a  contract 
to  provide  a  capital,  or  fund,  for  the  purpose  of  giving  a 
credit  and  character  to  the  company  which  is  entirely 
foreign  to  its  charter?    Can  this  be  called  a  legitimate 
contract  for  a  loan  in  the  ordinary  course  of  business  ? 
The  defendant,  McEelway,  gave  to  the  directors  his  bond 
and  mortgage  for  two  thousand  dollars,  payable  on  de- 
mand with  interest,  and  they,  in  exchange,  gave  him  a 
certificate  that  they  would  pay  him  six  per  cent,  interest 
upon  two  thousand  dollars,  upon  condition  that,  if  they 
meet  with  losses,  after  they  had  exhausted  all  their  other 
means  to  pay,  the  deficiency  should  be  made  up  out  of 
the  mortgage,  and  then  the  mortgagor  should  become  a 
debtor  to  the  company  for  that  amount.     Can  a  court 
close  its  eyes  to  the  real  character  of  the  transaction,  and 
to  the  object  and  purposes  of  the  parties,  and  call  it  a 
contract  for  a  loan  ?    It  was  a  contract  in  violation  of  the 
spirit  of  the  charter — a  contract  which  the  corporation 
had  no  right  to  make.    The  directors  paid  out  of  the 
funds  of  the  company  npwards  of  $17,000  upon  this  pre- 
tended loan,  from  which  they  have  never  derived  one 
dollar's  benefit.    But  that  the  parties  never  contemplated 
this  as  a  contract  for  the  loan  of  money,  is  not  left  to 
mere  conjecture.    They  did  not  make  the  contract  under 
a  mistake,  intending  to  make  a  mere  loan,  and  supposing 
that  they  were  legitimately  exercising  a  power  to  do  so. 
That  was  not  their  purpose.    They  had  a  different  object 
i&  view.    It  is  expressed  in  their  bill  of  complaint,  and 
recorded  several  times  upon  their  minutes.    The  bill  of 
<H>mplaint  alleges  that  the  directors  concluded  to  enter 
into  this  negotiation  because,  in  their  opinion,  it  would 
PWe  advantageous  to  the  corporators  to  provide  a  guar- 
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anty  capital  as  an  additional  eecority  for  the  payment  of 
losses.  Here,  then,  is  the  admission  of  the  company 
upon  the  record,  that  this  contract  was  made  for  an  illegal 
purpose.  The  minutes  of  the  corporation  show  more. 
They  show  that  this  was  a  device  for  the  purpose  of  com- 
ply ing  with  the  laws  of  the  state  of  New  York,  which 
provides  that  no  insurance  company  shall  transact  basi- 
ness  in  that  state  unless  such  company  is  possessed  of  an 
actual  capital  of  $150,000.  The  simple  question  then  is 
presented — could  this  corporation  lawfully  adopt  any 
scheme  or  device  by  which  they  could  create  a  capital  of 
$150,000,  for  the  purpose  of  acquiring  a  credit  upon 
which  to  transact  business?  In  my  judgment  they  could 
not,  and  any  contract  entered  into  for  such  a  purpose  is 
unlawful,  and  cannot  be  enforced. 

But  it  was  said,  on  the  argument,  that  these  complain- 
ants are  mere  trustees  acting  now  under  the  authority  of 
the  court,  and  that  these  proceedings  are  for  the  benefit 
of  third  persons,  who  are  innocent  parties ;  that  these  in- 
nocent parties  have  been  induced  to  insure  in  the  com- 
pany by  reason  of  the  fictitious  credit  which  the  company 
acquired  by  means  of  this  capital,  and  that  the  defendant, 
as  one  of  the  wrongdoers,  is  estopped  from  setting  up 
his  own  fraud  against  enforcing  this  mortgage  for  the 
benefit  of  a  party  who  has  been  injured  by  his  wrongful 
act.  But  the  principle  of  equity  which  is  invoked  has 
no  application  to  the  case.  The  persons  who  are  losers, 
and  whose  losses  it  is  sought  to  impair  by  these  proceed- 
ings, are  the  corporators.  They  insured  under  the  provi- 
sions of  this  charter.  If  they  became  corporators  know- 
ing of  this  illegal  capital,  they  countenanced  this  fraud 
upon  the  law.  They  had  no  right  to  look  to  anything 
for  remuneration  but  to  the  fund  which  the  charter  pro- 
vides, and  have  no  right  to  complain  if  the  court  will  not 
help  them  to  any  other  fund.  The  charter — the  law — 
does  not  give  them  this  fund,  and  they  have  no  right  to 
ask  the  court  to  enforce  an  illegal  contract  for  their. beae- 
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fit.  This  whole  transaction  is  against  public  policy,  and 
the  court  ought  not  to  give  countenance  to  it  in  any  way. 
Of  what  avail  is  it  to  declare  it  illegal,  and  contrary  to 
public  policy,  if  the  court  enforces  it  ? 

Again,  it  does  not  appear  that  they  are  innocent  par- 
ties. There  is  no  such  issue  made  by  the  pleadings,  as 
that  they  have  been  drawn  in  to  become  corporators  by 
this  fraud  of  the  directors  and  the  contributors  to  this 
fund.  For  anything  that  appears  to  the  contrary  before 
the  court,  the  corporators  who  have  met  with  losses  were 
corporators  prior  to  this  arrangement  in  reference  to  the 
guaranty  capital.  It  does  not  appear  that  they  insured 
upon  the  faith  of  this  capital,  or  that  they  were  induced 
to  become  corporators  in  consequence  of  its  existence.  If 
they  insured  upon  the  guaranty  which  the  charter  gives 
(and  they  had  no  right  to  rely  upon  anything  else),  then 
they  are  not  injured  by  this  transaction,  except  so  far  as 
the  funds  of  the  company  have  been  illegally  taken  to 
pay  interest  on  this  capital. 

My  first  impression  of  this  case  was,  that  it  was  possible, 
under  these  proceedings,  to  declare  this  mortgage  a  lien 
for  the  interest  which  the  company  had  paid  upon  it.  But 
I  am  satisfied  no  decree  to  that  effect  can  be  made  in  this 
suit.     It  was  not  instituted  with  any  such  view,  and  pre- 
sents the  case  in  an  entirely  different  aspect,  which  the 
defendant  is  entitled  to  meet  by  his  answer,  whenever  it 
is  presented.  It  is  true  he  admits  he  received  the  interest, 
bat  under  what  circumstances  it  was  not  necessary  for 
Vim  to  disclose  any  further  than  to  meet  the  case  as  it 
was  presented.    But  I  shall  dispose  of  the  case  by  a  de- 
cree that  will  not  permit  the  defendants  to  escape  such  a 
liability,  if  it  exists.    I  shall  order  the  bill  dismissed 
without  prejudice  to  any  claim  the  complainants  may  have 
for  this  interest. 
Let  a  decree  be  drawn  accordingly. 
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Hbndbrson  vs.  Miller. 

Who  are  necetsary  parties  to  a  bilL 


The  Chancellor.  It  has  already  been  decided,  upon 
demurrer  in  this  case  (2  Stock.  322),  that  the  personal  re- 
presentative of  Abrahams  is  a  necessary  party. 

Also,  that  the  heirs  of  Aaron  P.  Wright  are  necessary 
parties. 

Also,  that  the  heirs  or  devisees  of  Charles  Wright  are 
necessary  parties. 


Brundred  vs.  Walker  and  others. 

Where  a  deed  of  convejance  contains  fall  covenants  as  to  title  and  against  en* 
cnmbrances,  and  a  mortgage  on  the  premises  exists  at  the  time,  under  which 
a  foreclosure  and  sale  takes  placet  and  the  grantor  becomes  the  purchaser, 
the  title  thus  acquired  will  enure  to  the  benefit  of  the  grantee. 

If  the  owner  of  the  premises  is  not  a  party  to  the  proceedings  of  foreclosure 
the  equity  of  redemption  is  not  affected  by  the  decree. 

Where  a  grantor  covenants  against  encumbrances,  and  subsequently  pays  off  s 
mortgage  existing  at  the  tim«  of  conveyance,  equity  will  hold  that  the  pay- 
ment was  for  the  benefit  of  the  grantee. 


Z).  BarcabWj  for  complainant. 

S.  Tattle^  for  defendants. 

The  Chancellor.  The  bill  alleges  that,  on  the  17th 
day  of  January,  1888,  the  defendants,  Samuel  Walker 
and  his  wife,  by  their  deed  of  warranty,  with  full  cove- 
nants as  to  title  and  against  encumbrances,  conveyed  the 
land  in  the  bill  particularly  described  to  one  William 
Brundred,  for  the  consideration  of  fourteen  hundred  and 
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ninetj-eix  dollars,  mentioned  in  the  said  deed,  which 
deed  was  delivered  to  said  Brundred,  and  on  the  24th  of 
November,  1840,  placed  upon  the  records  of  the  county ; 
that,  on  the  8th  day  of  August,  1840,  William  Brundred, 
by  his  deed  of  that  date,  and  having  possession  of  the 
said  land  under  his  deed  from  Walker  and  wife,  conveyed 
the  said  laud,  for  the  consideration  of  $1000,  to  the  com- 
plainant, which  deed  was  recorded  on  the  eighth  day  of 
September  following  the  date  thereof;  that  the  complain- 
ant, immediately  upon  the  delivery  of  the  deed  to  her, 
went  into  the  possession  of  the  land,  and  has  been  in  the 
undisturbed  possession  ever  since  until  the  grievances 
complained  of,  shortly  before  filing  the  bill;  that  at  the 
time  of  the  conveyance  to  Brundred  by  Walker  there 
was  a  mortgage  of  $450  on  the  land,  given  by  the  defend- 
ant and  his  wife  to  Aaron  S.  Pennington ;  that  after  the 
conveyance  to  the  complainant,  a  bill  was  filed  in  this 
court  on  the  mortgage,  to  which  suit  there  were  no  other 
parties  but  the  defendant  and  his  wife,  and  upon  a  decree 
and  sale  of  the  mortgaged  premises  one  Harman  Olds  be- 
came the  purchaser,  and  received  a  sheriff's  deed  for  the 
same,  dated  the  24th  of  February,  1844;  that  on  the  1st 
of  May,  1845,  the  said  Olds  conveyed  the  said  premises 
to  the  said  William  Walker ;  that  by  virtue  of  this  last 
named  deed  the  defendant  sets  up  and  claims  title  to  the 
land ;  that  he  has  entered  upon  part  of  the  same,  and  is 
cutting  the  wood,  &c. 

The  defendant,  by  his  answer,  admits  the  execution  of 
the  conveyances  set  out  in  the  bill,  but  as  a  defence  to  the 
complainant's  equity,  alleges  that  the  deed  from  himself 
to  Brundred  was  never  delivered,  and  that  the  considera- 
tion was  not  paid ;  that  with  the  consideration  money  he 
^^^pected  to  pay  off  the  mortgage  under  the  foreclosure  of 
^hich  he  now  holds  the  land. 

The  attempt  to  prove  the  defence  entirely  fails.  In  an- 
swer to,  and  explanation  of  the  very  few  facts  upon  which 
^  defendant,  relies,  we  have  the  following  &ctB  beyond 


14t  CASES  IN  CHAHCEBT.  \Oitrk 

Van  Dayne  v.  Vreetead. 

all  dispute— -that  a  part  of  the  oonsideration  money  was 
paid ;  that  possession  has  been  held  under  the  complain* 
aut's  title  for  nearly  tweuty  years  ;  that  although  the  de- 
fendant  purchased  under  the  foreclosure  proceedings 
more  than  ten  years  ago,  he  has  not  until  lately  set  up 
any  pretence  of  any  title  to,  or  interest  in  the  land ;  that 
he  has  made  no  demand  of  the  purchase  money  during 
the  time  he  has  been  out  of  possession,  or  complained  of 
any  wrong  done  to  him  by  withholding  the  purchase  mo- 
ney. He  makes  no  explanation  of  these  circumstances 
in  his  answer,  so  inconsistent  with  his  pretence. 

The  complainant  is  entitled  to  relief.  In  equity  be  is 
entitled  to  the  benefit  of  the  title  which  the  defendant 
acquired  by  his  deed  from  Olds.  Decker  v.  Cashey  and 
others,  Saxton  449,  and  cases  there  cited. 

Upon  another  principle,  besides  that  sustained  by  these 
authorities,  the  complainant  is  entitled  to  relief.  He  was 
not  made  a  party  to  the  proceedings  of  foreclosure.  He 
has  therefore  a  right  to  redeem.  If  the  purchase  money 
which  the  defendant  paid  went  to  pay  off  an  encumbrance 
which  he  was  bound  to  pay,  the  payment  will  be  decreed 
to  be  for  the  benefit  of  the  complainant. 

Let  the  complainant  have  his  decree. 


John  H.  Vanduynb  vs.  John  H.  Vreeland  and  others. 

An  uncle  made  an  agreement  with  the  father  of  an  infant  nephew,  that  he 
would  take  the  infant,  and  would  adopt  him  as  his  sou,  and  that  all  hii  pnv 
perty  should  belong  to  the  iuFant  at  the  time  of  the  decease  of  himaelf  and 
wife.  The  child  lived  with  the  uncle  under  this  arrangement  over  twentj- 
five  years. 

Held,  that  although  the  agreement  was  by  parol,  and  was  entered  into  nara 
than  thirty  years  ago,  the  rules  of  the  court  would  not  be  relaxed,  but  atiicC 
proof  of  the  agreement  would  be  required. 

That  the  uncle  was  not  raatnined,  by  the  above  agreament,  firom  tha.  oaa  aad 
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fliipMil  of  hb  property  daring  hit  lifetime,  and  that  it  was  only  apon  the 
death  of  the  ancle  and  bis  wife  that  the  nephew  ooald  claim  the  property ; 
but  that  the  ande  ooold  not  make  a  diapotition  of  the  property  inconsiiteni 
irtlli  the  agreement. 

If  a  defimdant,  in  hia  anawer»  admits  the  parol  agreement  which  it  within  the 
atatate  of  fraada,  bat  inaiati  on  the  benefit  of  the  statute,  he  is  entitled  to  it 
notwithstanding  such  admission.  Bat  if  he  admits  the  agreement,  withont 
insiating  on  the  statate,  the  coart  will  decree  a  specific  performance,  on  the 
gromid  that  he  baa  ranoanced  the  protection  of  the  statate.  M^hens  the  ai^ 
aw<ar  deniea  the  parol  agreement,  the  statute  need  not  be  set  np  aa  a  bar. 

Id  thia  case  the  ancle,  when  about  sixty-five  years  old,  having  conveyed  his 
fiurm,  worth  about  $6000,  to  his  wife's  sister  and  her  husband,  who  executed, 
aa  a  oonaideration,  a  bond  in  the  penalty  of  $6000,  with  condition  to  support 
and  maintain  obligee  and  his  wife  during  their  lives,  &c.,  and  it  appearing 
that  such  grantee  knew  of  the  equities  of  the  nephew— ^eld,  that  such 
grantee  would  not  be  regarded  as  a  bona  fide  purchaser,  and  that  the  convey- 
ance being  intended  to  defeat  the  agreement  in  favor  of  the  nephew,  the 
latter  waa  entitled  to  relief 

The  principlea  of  equity  will  be  applied  to  new  cases  aa  they  are  presented, 
and  relief  will  not  be  withheld  merely  on  the  ground  that  no  precedent  can 
be  found. 
Bee,  for  thia  case  on  demurrer,  3  Biaekion  370. 


VixmUa  and  WhelpUt/y  for  complainant. 

LUUe  and  Whiieheady  for  defendants. 

Thb  Chancbllob.  The  foundation  of  this  suit  is  a 
parol  agreement,  which  is  alleged  to  have  been  made  by 
and  between  the  defendant,  John  H.  Vreeland,  and  Nich- 
olas Vanduyne,  since  deceased,  the  father  of  the  com- 
plainant There  was  a  general  demurrer  to  the  bill, 
^hich,  after  full  argument,  was  overruled.  The  bill  has 
^en  answered  by  all  the  defendants,  and  proofs  h^ve 
l)€en  taken,  and  the  cause  very  ably  and  elaborately  ar- 
gued by  counsel,  on  both  sides,  on  its  merits.  I  would 
refer  to  the  opinion  delivered  in  overruling  the  demurrer 
for  a  full  statement  of  the  complainant's  case,  and  for  the 
views  of  the  court  in  relation  to  several  interesting  ques- 
^Q8,  which  are  necessarily  involved  in  the  decision  of 
^<a  cause.  The  same  questions  have  been  reargued  on 
^  second  argument    After  a  re-examination,  I  see  no 
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reason  for  modifying  or  changing  the  views  I  have  already 
expressed.  Since  the  last  argument,  my  attention  has 
been  called,  by  the  complainant's  counsel,  to  the  case  of 
Hill  V.  Gmnme^  1  Beavan  541,  which  was  not  cited  apon 
either  argument.  Every  question  which  was  raised  on 
the  argument  of  the  demurrer  was  argued  by  the  counsel 
in  Hill  V.  Oomme;  and  I  believe  the  opinion  of  this  court 
upon  those  questions  does  not  differ,  in  any  respect,  fix>m 
that  of  Lord  Langdale^  master  of  the  rolls,  as  reported  in 
that  case. 

The  case  in  Beavan  was  very  like  the  present  in  all  its 
important  features.  There  was  an  agreement  made  be- 
tween the  father  of  the  complainant  and  one  Dean,  of 
whose  will  the  defendants  were  executors,  by  which  the 
said  Dean  agreed,  in  consideration  of  £100  paid  him  by 
the  father,  to  adopt  the  complainant,  and  bring  him  up  as 
his  son ;  and  that  Dean's  heirs  and  executors  should  con* 
vey  and  assign  the  real  and  personal  estate  of  which  Dean 
should  die  seized  and  possessed,  in  such  manner  that  the 
same  should  remain  to  the  use  of  any  widow  of  Dean  for 
her  life,  and  after  her  death  to  the  use  of  the  complainant 
absolutely,  if  Dean  should  have  no  child  of  his  own ;  but 
if  Dean  should  have  any  such  child  or  children,  then  to 
the  complainant  and  the  child  or  children  of  Dean 
equally.  Dean  died  without  issue  leaving  a  will,  by 
which  he  disposed  of  his  property  without  any  regard  to 
the  agreement.  The  want  of  mutuality ;  that  the  com- 
plainant, not  being  a  contracting  party  to  the  agreement, 
could  not  sue  upon  it ;  that  this  was  a  contract  contrary 
to  the  policy  of  the  law,  for  thereby  a  parent  was  con- 
tracting for  the  relinquishment  of  his  child,  the  father 
thus  depriving  his  son  of  that  parental  care  which  by  the 
law  of  nature  he  was  entitled  to,  and  relieving  himself 
from  those  moral  duties  and  obligations  which  a  parent 
owed  to  his  child ;  and  that  the  contract  was  vague,  the 
circumstances  doubtful,  and  the  bargain  most  improvi- 
dent and  unreasonable,  as  depriving  Dean  of  the  possi- 
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bility  of  acquiring  any  fatnre  property  over  which  he 
might  exercise  a  free  power  of  disposing,  thus  taking 
away  every  indncement  to  fature  exertion:  all  these 
questions  were  argned  by  counsel,  and  were  resolved,  by 
the  court,  in  &vor  of  the  complainant  The  final  deci- 
sion was  against  the  complainant,  but  upon  grounds  en- 
tirely distinct  firom  any  of  these  questions.  Those 
grounds  were,  that  the  consideration  had  never  been 
paid,  and  there  was  no  part  performance ;  and  that,  from 
the  &cts  of  the  case,  it  was  to  be  presumed  that  the  agree- 
ment was  abandoned,  by  the  original  parties  to  it,  before 
the  complainant  had  himself  acquired  any  rights  under 
it.  The  master  of  the  rolls  said — '*  if  Dean  had,  in  pur- 
suance of  the  deed,  taken  the  boy  home,  and  brought 
him  up,  there  would  have  been  a  part  performance,  alter- 
ing the  condition  in  life  of  the  boy ;  and  in  such  circum- 
stances, I  incline  to  think  that  this  court  would  not  have 
permitted  the  father  to  take  him  back  to  his  prejudice, 
and  would  have  compelled  a  complete  performance  of  the 
covenants  in  his  favor;  but  this  state  of  circumstances 
never  arose — there  was  no  appreciable  part  performance 
of  those  parts  of  the  covenants  which  affected  the  boy : 
if  taken  from  home  at  all,  it  was  for  a  very  short  time, 
and  no  more  altered  his  condition  in  life  than  merely 
Bending  him  out  as  a  nurse  child  would  have  done." 

I  will  add  nothing  frirther  upon  these  questions  to 
what  has  already  been  said  in  the  opinion  to  which  refer- 
ence has  been  made,  and  which  was  the  foundation  for 
the  order  overruling  the  demurrer,  but  will  proceed  to 
examine  the  case  in  the  new  aspect  in  which  it  is  now 
presented  by  the  additional  pleadings  and  the  proofs. 

Firsij  has  the  agreement  been  proved  ?  Second^  has  the 
defendant,  Vreeland,  offered  any  satisfactory  reason  why 
he  should  not  perform  it  ?  Thirds  is  the  complainant  en- 
titled rww  to  any  relief? 

As  it  was  very  earnestly  argued  by  counsel,  that  the 
Hveement)  as  alleged  in  the  bill^  has  not  been  proved  (if 
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any  agreement  at  all  has  been  established),  I  will  look  at 
the  agreement  as  it  is  stated,  and  its  legal  construction. 
I  woald  premise,  however,  that  the  agreement  was  made 
upwards  of  thirty  years  ago ;  that  it  was  a  parol  agree- 
ment, and  no  memorandum  of  any  kind  made  of  it 
Precision  of  language  in  the  proof  of  such  an  agreement 
is  not  to  be  expected.  It  is  true  that,  for  such  considera- 
tions, the  rules  of  the  court  should  not  be  relaxed  as  to 
their  requirements  of  proof  of  the  agreement.  The  proof 
should  be  satisfactory.  The  court  cannot  from  the  proof 
of  one  part  of  the  agreement,  guess  at  another.  Nothing 
must  be  left  to  mere  conjecture. 

The  agreement  stated  in  the  bill,  and  the  circumstances 
under  which  it  was  made,  are  as  follows :  that  it  was  made 
about  thirty-three  years  prior  to  the  filing  of  the  bill ;  that 
the  complainant's  mother  was  the  sister  of  the  former  wife 
of  the  defendant,  Vreeland ;  that  the  said  Yreeland  and 
his  said  wife  had  no  children ;  that  as  soon  as  the  com- 
plainant was  born,  Vreeland  and  his  wife  requested  the 
complainant's  father  and  mother  to  let  them  take  the 
complainant,  and  permit  them  to  adopt  and  keep  him  as 
their  son ;  and  as  an  inducement  for  them  to  do  so,  they 
promised  his  parents  to  treat  the  complainant  as  their 
own  son,  and  that  all  the  property  they  had  should  be 
given  to  the  complainant,  so  that  it  should  belong  to  him 
at  the  death  of  Vreeland  and  his  wife.  It  is  said  that  the 
agreement,  as  stated,  is  indefinite  and  uncertain,  and  that, 
if  proved  in  the  very  language  it  is  stated,  it  would  be 
difficult  to  put  a  construction  upon  it.  I  do  not  think  so. 
The  agreement  was  this — ^Vreeland  and  his  wife  were  to 
adopt  the  boy.  He  was  to  be  given  up  to  them,  and  to 
be  under  their  management  and  control,  and  when  they 
died  he  was  to  have  their  property.  It  is  true  the  agree- 
ment does  not  state  whether  the  property  should  be  se- 
cured to  the  complainant  by  deed,  so  that  he  might  enjoj 
it  when  they  died,  or  whether  it  should  be  left  him  by^ 
will.    It  was  argued  that  it  would  make  a  wery  maleriaB- 
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difference  whether  they  were  bound  to  secure  to  him,  by 
deed,  all  the  property  they  might  acquire,  or  merely,  by 
testamentary  disposition,  give  him  what  they  left  at  their 
death.    It  was  thought  by  counsel,  that  in  the  former  case 
it  would  restrict  them  from  the  use  and  disposal  of  their 
property  during  their  lifetime.    Now  I  do  not  think  there 
is  the  least  difficulty  as  to  the  legal  construction  to  be  put 
upon  the  agreement,  as  it  is  stated  in  the  bill.    The  com- 
plainant, during  the  lifetime  of  Vreeland  and  his  wife,  or 
either  of  them,  could  not  make  any  demand  for  any  part 
of  their  property,  or  for  the  execution  of  any  deed  or 
writing  to  secure  to  him  its  enjoyment  after  their  death. 
It  was  upon  their  death  that  he  was  entitled  to  the  pro- 
perty, and  it  mattered  not  to  him  whether  he  derived  it 
by  deed  or  by  devise.    The  agreement  put  no  restraint 
whatever  upon  the  parties  to  the  free  and  unrestricted 
enjoyment  of  their  property.    They  might  give  it  away 
while  they  lived,  but  they  could  not  make  a  disposition 
of  it  to  take  effect  at  their  death.    What  property  they 
left  at  their  death,  they  had  agreed  that  the  complainant 
should  have.   Johnson  v.  Huhhel^  2  ISlock.  835,  and  cases 
cited ;  Gregor  v.  Kempj  8  Swan.  404.    Is  the  agreement 
proved  ?    It  is  insisted  that  the  agreement  is  admitted  by 
the  answer,  as  well  as  fully  established  by  the  proof.    The 
following  is  the  admission  of  the  answer:  ^^  This  defend- 
ant further  answering  saith,  that  it  is  true  that,  soon  after 
the  birth  of  the  complainant,  this  defendant  and  his  said 
wife  Rachael,  having  no  children  of  their  own,  proposed 
to  said  Nicholas  Van  Duyne  and  his  wife  to  adopt  the 
complainant  as  their  own  child,  and  agreed,  if  permitted 
10  to  do,  to  attend  to  the  bringing  up  of  said  complainant, 
and  to  treat  him  as  a  son  as  long  as  he  treated  and  be- 
haved to  them  as  a  dutiful  child  should  do.    And  this 
defendant  further  saith,  that  it  is  also  true  that  he  not 
only  promised  to  attend  to  the  bringing  up  of  said  com- 
plainant, but  the  fact  of  his  having  no  children  at  that 
^106)  and  the  probability  that  he  never  would  have  any, 
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was  mentioned  by  him,  at  the  same  time  to  said  Nicholas 
Van  Duyne,  as  a  reason  why  he  should  permit  him  to 
adopt  said  complainant  as  his  own  child  ;  and  the  defend- 
ant admits  that  he  then  assured  said  Nicholas,  either  in 
express  terms,  or  in  language  which  said  Nicholas  would 
probably  so  understand,  that  if  he  never  had  any  children 
of  his  own,  and  said  complainant  continued  to  live  with 
him,  and  demean  himself  as  a  dutiful,  obedient,  and 
affectionate  child  should  do,  he  would  not  only  treat  him 
as  a  child  during  his  life,  but  would,  if  he  should  survive 
the  defendant,  regard  and  treat  him  as  his  own  son  in  the 
final  disposition  of  his  property ;  but  this  defendant  did 
not  promise  or  agree  to  give  him  all  the  property  which 
he  then  owned,  or  which  he  might  own  at  his  death,  or 
any  particular  or  specific  part  thereof;  and  all  that  this 
defendant  ever  promised  to  do,  or  talked  of  doing  for 
said  complainant,  was  to  be  done  only  on  condition,  and 
Avith  the  express  understanding,  that  said  John  remained 
with  the  defendant,  and  was  and  continued  to  be  a  dutifal 
and  affectionate  son  to  this  defendant  and  his  wife,  espe- 
cially in  their  old  age;  and  this  defendant  has  no  doubt 
both  Nicholas  Van  Duyne  and  his  wife,  the  parents  of 
said  complainant,  so  understood  this  defendant/' 

It  does  appear  to  me  that  this  is  a  substantial  admis- 
sion of  the  agreement,  as  it  is  alleged  by  the  bill.  Where- 
in does  the  defendant  himself  say  it  differs  ?  He  says  he 
did  not  promise  or  agree  to  give  him  all  the  property 
which  he  then  ovmedy  or  which  he  might  own  at  his  death. 
The  bill  does  not  charge  that  he  agreed  to  give  the  com- 
plainant all  the  property  which  he  then  owned^  but  ^^  that 
all  the  property  they  had  should  be  given  to  the  complain- 
ant, so  that  it  would  belong  to  him  when  they  died."  The 
words  "  they  had''  are  synonymous  with  the  words  "  they 
might  acquire."  This,  in  fact,  was  nothing  more  than  an 
agreement  that  the  complainant  should  be  his  heir  at  law. 
He  assured  the  father  of  the  complainant,  not  only  that 
he  would  treat  him  as  a  child  during  his  Ufe,  bat  would, 
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in  the  final  disposition  of  his  property,  regard  him  as  his 
own  son.  In  connection  with  the  admission,  that  he  per- 
suaded the  father  and  mother  of  the  child  to  let  him 
adopt  him,  on  the  groand  that  he  had  no  children,  and 
that  he  did  not  expect  to  have  any,  the  legal  constniction 
of  the  agreement,  that  he  would  treat  him  as  his  son  in 
the  final  disposition  of  his  property,  is  that  he  should 
take  as  his  heir  at  law,  and  should  have  all  that  the  law 
would  give  him  in  that  capacity,  which  would  be  all  his 
property. 

But  the  answer  further  admits,  that  the  complainant 
lived  with  him  in  the  expectation  of  having  his  property, 
and  that  he  told  the  complainant,  at  different  times,  that 
it  was  his  intention  to  make  the  complainant  his  heir  and 
to  make  a  disposition  of  his  property  in  the  complainant's 
favor ;  and  there  are  other  admissions  in  the  answer  fur- 
ther corroborative  of  the  agreement,  as  it  is  set  out  in  the 
bill. 

The  proofs,  in  connection  with  the  answer,  establish 
the  agreement  as  the  complainant  alleges  it  to  have  been. 
The  complainant's  mother  proved  it    The  conduct  of  the 
complainant,  for  more  than  twenty  years,  was  all  in  con- 
sonance with  it    He  made  several  wills,  and  by  the  dis- 
position of  his  property  recognised  the  agreement.    He 
admitted  it  more  than  once  to  his  neighbors ;  and  he  in- 
daced,  by  his  repeated  assurances,  the  complainant  to  act 
upon  it,  and  to  spend  the  best  part  of  his  life  in  the  ex- 
pectation of  its  faithful  fulfilment    It  is  alleged  that  the 
agreement  was  made  with  Mrs.  Vreeland  as  well  as  with 
her  husband,  and  that  she  understood  and  carried  it  out 
just  as  the  bill  states  it  to  have  been.    And  the  answer 
admits  this.    She  always  recognised  the  complainant  as 
her  Bon.    She  died  after  he  arrived  at  the  age  of  twenty- 
one  years.    She  made  a  will  leaving  the  complainant  all 
her  property,  which,  at  her  death,  he  took  possession  of 
with  the  defendant's  consent,  and  has  enjoyed  it  ever 
ftnce.    It  is  true  the  agreement  was  not  legally  binding 
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upon  her,  and  it  does  not  aj^ear  that  she  had  any  legal 
right  to  dispose  of  her  property  by  will ;  but  she  recog- 
nised and  faithfully  fulfilled  the  moral  obligation  resting 
upon  her,  and  she  did  it  with  the  consent  of  her  husband. 
And  I  may  add,  while  she  lived,  the  defendant  never  re- 
pudiated his  legal  obligation.  The  agreement  is  admitted 
by  the  answer  and  it  is  established  by  the  evidence. 

But  this  is  a  parol  agreement,  and  is  within  the  provi- 
sions of  the  statute  of  frauds  and  perjuries.  It  is  an 
agreement  which  is  not  to  be  performed  within  the  space 
of  one  year  after  the  making  thereof.  The  defendant,  in 
his  answer,  claims  the  benefit  of  the  statute.  It  is  now 
well  settled,  that  if  the  defendant,  by  his  answer,  admits 
the  parol  agreement,  and  insists  upon  the  benefit  of  the 
statute,  he  is  fully  entitled  to  it,  notwithstanding  such 
admission.  But  if  he  admits  the  parol  agreement,  with- 
out insisting  on  the  statute,  the  court  will  decree  a  spe- 
cific performance,  upon  the  ground,  that  the  defendant  has. 
thereby  renounced  the  benefit  of  the  statute.  Stmy's  JEq. 
P.  §  763.  If  the  defendant,  by  his  answer,  denies  the 
parol  agreement,  he  need  not  insist  upon  the  statute  as  a 
bar.    The  Ontario  Bank  v.  Bootj  3  Paige's  R.  478. 

In  this  case,  part  performance  is  set  up  in  avoidance  of 
the  statute.  I  think  the  answer  admits,  and  the  evidence 
shows  a  substantial  performance  of  the  agreement  on  the 
complainant's  part,  as  well  as  such  part  performance  on 
the  part  of  the  defendant  himself  as  will  take  the  case 
out  of  the  operation  of  the  statute.  There  has  been  such 
a  performance  on  both  sides  as  puts  the  complainant  in  a 
situation  which  is  a  fraud  upon  him,  unless  the  agree- 
ment is  fully  performed. 

In  pursuance  of  the  agreement,  the  defendant  and  his 
wife  took  the  complainant,  when  but  a  few  weeks  old, 
and  had  him  baptized,  calling  him  by  the  defendant's 
own  name,  and  standing  for  him ;  when  he  was  a  year 
old,  they  took  him  from  the  care  and  protection  of  his 
parents  to  their  own  home.    They  adopted  him^  and 
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brought  him  up  in  ignorance  of  his  true  parents.    They 
claimed  from  him,  and  received  the  submission  of  a 
aon.    He  never  renounced  his  obligations  to  them  as 
standing  in  the  place  of  his  parents.    He  resided  under 
their  roof  until  he  was  nearly  twenty-one,  obedient  and 
exemplary  in  all  respects.  His  own  parents  abandoned 
all  control  over  him.    His  father,  at  his  death,  left  a  will, 
and  relying  upon  the  agreement  that  had  been  made  with 
the  defendant  to  provide  for  the  complainant,  he  left  all 
his  property  to  his  other  children.    It  is  perfectly  mani- 
fest, from  reading  the  defendant's  answer,  that  he  care- 
fully sifted  this  complainant's  whole  life,  his  boyhood,  his 
youth,  and  his  manhood,  in  order  that  he  might  array 
against  him  all  his  delinquencies,  as  his  own  justification 
for  refusing  to  fulfil  this  agreement    There  are  but  few 
sons  that  could  present  a  testimonial  from  a  father's  hand 
of  filial  obedience  as  creditable  as  this  answer  bears  to 
that  of  the  complainant.     Taking  his  whole  life,  the  de- 
fendant has  been  able  to  specify  but  two  or  three  acts  of 
disobedience,  neither  of  which  he  has  been  able  to  prove, 
and  all  of  which,  as  he  shows  in  his  answer,  were  trivial 
in  the  extreme.    He  says,  when  the  complainant  was 
only  nineteen  years  old,  without  his  consent,  and  against 
his  express  remonstrance,  be  married  his  present  wife,  to 
which  alliance  the  defendant  had  special  objection,  and 
which  he  made  known  to  the  complainant.    And  yet  he 
goes  on,  and  admits  that  he  received  them  immediately 
into  his  &mily,  where  they  remained  six  months,  and  de- 
meaned themselves  with  propriety;  and  that  the  com- 
plainant, then  desiring  to  have  a  house  of  his  own,  the 
defendant  purchased  one  for  him.    The  defendant  com- 
plains, that  just  after  the  complainant  became  of  age,  he 
caused  himself  to  be  elected  constable,  and  that  he  then 
only  worked  for  the  defendant  occasionally,  and  when  he 
^ta  particularly  requested.    There  certainly  is  nothing 
ui  the  agreement  incompatible  with  the  complainant's 
aeoapting  such  an  ofiBice.    But  it  turns  out^  by  the  evi- 
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dence,  that  he  accepted  the  office  with  the  fall  approba- 
tion of  the  defendant ;  that  the  defendant  was  his  bonds- 
man ;  that  he  went  to  a  neighbor  and  procured  him,  after 
much  solicitation,  to  join  with  him  as  security  in  the 
bond  ;  and  there  is  not  a  suggestion  in  the  answer  that 
the  defendant  ever  made  the  slightest  objection  to  the 
complainant's  accepting  the  office.    There  are  two  other 
specific  charges,  but  they  are  trivial  in  their  character, 
and  there  is  no  proof  of  them.    There  are  also  general 
charges  of  neglect  and  want  of  energy  and  industry.  The 
answer  admits  the  fidelity  of  the  complainant  up  to  about 
the  year  1850,  and  the  defendant's  assurances  to  him,  up 
to  that  time,  that  he  should  have  his  property,  and  that 
he  expressed  to  him  his  approbation  of  his  conduct  and 
his  appreciation  of  his  services.    It  alleges,  that  the  com- 
plainant, after  that  period,  grew  negligent  and  inattentive, 
and  that  finally,  in  the  spring  of  1854,  he  sold  his  place, 
and  moved  from  the  neighborhood.    These  are  the  rea- 
sons, which  the  defendant  alleges,  why  he  considers  him- 
self released  from  all  moral  as  well  as  legal  obligations 
to  fiilfil  the  agreement.    And  yet  the  answer  admits  that 
no  dispute  or  quarrel  ever  occurred  between  the  com- 
plainant and  defendant;    that  he  never  disobeyed  him, 
except  in  the  instances  referred  to ;  that  he  never  refused 
to  work  for  him  whenever  requested,  and  that  the  de- 
fendant always  felt  kindly  disposed  towards  him.    There 
is  not  really  the  slightest  excuse  for  the  defendant's  re- 
ftising  to  fulfil  the  agreement.    That  the  complainant  did 
not  pay  him  the  proper  attention  after  the  year  1850; 
that  he  did  not  take  charge  of  the  defendant's  affairs  as 
formerly ;  and  that  he  moved  away  and  abandoned  him, 
were  consequences  flowing  from  causes  for  which   the 
complainant  is  not  responsible.    The  change  which  had 
taken  place  in  the  defendant's  household  brought  all 
these  things  about  without  imputing  any  ftult  to  tiie 
complainant.     The  fact,  that  he  left  the  neighborhood 
without  the  defendant's  asking  him  why  or  whefo  he 
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goiDg,  and  without  any  regrets  expressed  by  the  defend- 
ant, in  connection  with  other  &ct8  stated  in  the  answer 
and  the  evidence,  show  that  it  was  not  in  the  complain- 
ant's power  to  maintain  between  the  defendant  and  him- 
self the  same  relationship  that  had  theretofore  existed.  I 
do  not  think  that  any  one  can  read  the  proofs  and  plead- 
ings in  this  cause  without  being  perfectly  satisfied  that 
the  complainant  had  fulfilled  all  the  duties  and  obliga- 
tions which  rested  upon  him,  so  as  to  entitle  him  to  the 
performance  of  this  agreement  on  the  part  of  the  defend- 
ant, and  that  the  defendant  has  given  no  satisfactory  or 
reasonable  excuse  why  he  is  morally  or  legally  released 
from  its  obligations. 

The  remaining  question  is — is  the  complainant  en- 
titled now  to  any  relief,  and  if  he  is,  to  what  relief?  This 
involves  the  question  of  the  bona  fides  of  the  sale  to 
Brickell,  and  whether  Brickell  is  a  bona  fide  purchaser 
without  notice.  The  defendant,  Yreeland,  had  a  perfect 
right  to  dispose  of  the  property  as  he  pleased,  provided 
he  did  not  make  a  disposition  of  it  to  take  effect  after  his 
death,  which  would  have  been  a  fraud  in  law,  or  construc- 
tive fraud  upon  the  agreement,  whether  he  intended  it 
as  a  fraud  or  not,  or  a  disposition  of  it,  for  the  sole  pur- 
pose of  defrauding  the  complainant,  and  depriving  him  of 
the  benefit  of  his  agreement,  which  would  have  been  an 
tctual  and  positive  fraud.  Forteseue  v.  Hannah,  19  Ves. 
66. 

After  a  careful  examination  of  this  part  of  the  case,  the 
conviction  is  produced  upon  my  mind  that  there  was  ac- 
tual fraud  in  this  transaction,  and  that  it  was  resorted  to 
by  the  parties  for  the  purpose  of  defrauding  the  com- 
plainant, and  of  placing  the  property  in  such  a  position 
that  he  could  derive  no  benefit  from  it  after  the  death  of 
Vreeland.  The  transaction,  upon  the  face  of  it,  is  an  ez- 
tiiordinary  one,  and  is  calculated  to  awaken  the  suspicion 
that  the  parties  to  it  were  actuated  by  motives  other  than  are 
ttj^ratseduponthefiM^ofit  In  1849,  the  fijrst  wife  of  the 
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defendant  died.  In  less  than  six  months  after,  he  mar- 
ried his  present  wife.  She  was  then  about  sixty  years  of 
age.  He  owned  this  farm  free  of  all  encumbrances,  and 
worth  at  least  96000  as  a  cash  price.  It  was  well  stocked, 
and  what  other  personal  property  the  defendant  had  we 
have  no  information  by  these  proceedings.  He  was  not 
embarrassed  or  in  want  of  any  of  the  comforts  of  life.  In 
less  than  five  years,  he  conveys  his  farm  to  his  wife's 
sister  and  her  husband,  and,  as  a  consideration,  this 
sister  and  her  husband  executed  to  him  a  bond,  in  the 
penal  sum  of  96000,  with  a  condition  that  they,  or  either 
of  them,  &c.,  should  well  and  truly  keep,  board,  maintain, 
and  provide  for  the  said  Vreeiand  and  his  wife,  during  the 
term  of  each  of  their  natural  lives,  all  necessaries  they 
and  each  of  them  should  stand  in  need  of,  so  that  they 
and  the  survivor  of  them  should  have  a  good,  decent,  and 
sufficient  livelihood  and  support,  suitable  to  their  situsp 
tion  and  condition,  during  the  term  of  their  natural  lives, 
and  should  also  keep  and  maintain,  in  a  suitable  manner, 
two  colored  servants  of  the  said  Vreeiand  during  their 
lives.  To  secure  this  bond,  Vreeiand  took  a  mortgage  on 
the  farm  for  $6000.  This  transaction  enabled  Brickell  to 
turn  Vreeiand  and  his  wife  from  their  home  the  next  day, 
and  to  support  them  wherever  he  pleased,  so  that  it  was 
suitable  to  their  situation  and  condition  in  life.  It  is  tme 
Vreeiand  did  not  intend  to  give  Brickell  this  power,  for 
in  his  answer,  while  accounting  for  this  remarkable  dis- 
position of  his  property,  he  says  he  proposed  to  Brickell 
that  he  would  convey  him  the  farm,  upon  condition  that 
he  v>oidd  come  and  live  with  Mm,  and  take  care  of  him  and 
his  wife  as  long  as  they  lived.  I  do  not  believe  that  Vree- 
iand supposed  he  was  executing  papers  which  enabled  his 
grantee  to  turn  him  out  of  possession  of  his  propertyi. 
Indeed  he  shows,  by  his  answer,  he  was  totally  ignorant^ 
of  the  business  he  was  transacting,  and  acted  but  Httl9 
more  than  the  part  of  an  automaton.  He  says  he  does  no€p 
'know  why  the  wife  of  Brickell  was  one  of  the  gimt^eg^ 
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or  why  the  coDdideration  of  1(6000  was  inserted  in  the 
deed.  He  bad  entirely  forgotten  the  mortgage  of  1(6000, 
which  was  the  most  important  part  to  him  of  this  whole 
matter,  for  he  does  not  mention  it  in  his  answer.  We  can 
hardly  conceive  how  a  man,  situated  as  Yreeland  was, 
should  have  conveyed  all  his  property  to  one  who  was  of 
no  kindred  to  him,  and  should  have  permitted  a  scrive- 
ner, a  neighbor  of  his  intended  grantee,  to  draw  all  the 
papers,  and  should  part  with  his  property  without  under- 
standing the  character  or  legal  effect  of  the  papers  he  was 
executing.  We  cannot  account  for  all  this  without  sup- 
posing that  there  was  something  else  operating  upon  his 
mind  besides  the  desire  of  securing  himself  and  his  wife 
a  livelihood  for  life.  There  was  no  necessity  for  such  an 
arrangement.  The  consideration  was  an  inadequate  one. 
The  complainant  had  left  the  neighborhood  but  a  few 
months  previous.  He  was  irritated  at  this.  He  admits 
that,  in  consequence  of  this,  he  at  once  set  himself  to 
work  to  see  what  arrangement  he  should  make  with  his 
property.  He  told  Brickell  that  he  had  adopted  the  com- 
plainant, and  of  the  supposed  injuries  and  injustice  he 
had  received  at  the  hands  of  the  complainant. 

Brickell  is  not  a  bona  jvde  purchaser  without  notice.  He 
does  not  stand  in  a  position  to  claim  the  benefits  of  such 
a  purchaser.    He  has  not  paid  the  purchase  money.    But 
there  is  proof  enough  to  show  he  had  notice  of  the  com- 
pliunaut's  rights.    He  admits  Yreeland  told  him  that  he 
bad  adopted  the  complainant,  and  of  the  difficulties  be- 
tween them.    He  denies  any  knowledge  of  the  agree- 
ment between  the  complainant's  father  and  Yreeland,  but 
he  does  not  deny  a  knowledge  of  the  iacts  from  which 
some  agreement  might  be  inferred.  His  answer  is  contra- 
dicted.    The  old  colored  man  and  another  witness  told 
him  of  the  complainant's  claim.    The  terms  upon  which 
the  complainant  had  been  brought  up  were  of  public  no- 
toriety.  He  admits  he  had  heard  of  some  difficulty  about 
the  property  before  he  commenced  building,  but  says  he 
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supposed  it  related  to  some  other  matter.  He  admits  he 
may  have  said,  when  he  heard  that  the  complainant  in- 
tended to  claim  said  lands,  that  he  felt  safe  under  his  deed, 
and  yet  he  does  not  tell  where  he  first  heard  of  this  claim 
or  from  whom.  He  conceals  the  fact  of  the  mortgage  of 
$6000,  although  this  was  very  material,  and  his  attention 
was  called  to  it  by  the  complainant's  having  stated,  in  his 
bill,  that  it  was  a  lease.  It  appears,  from  the  testimony 
of  Mr.  Vanatta,  that  the  complainant  had  been  misled  as 
to  the  character  of  the  writing  which  Yreeland  had  given 
the  complainant,  from  some  mistake  of  the  clerk  of  the 
county  in  not  giving  it  its  proper  place  in  the  index  of 
mortgages.  He  pretends,  in  his  answer,  he  does  not 
know  why  the  sum  of  96000  was  inserted  in  the  deed 
as  the  consideration.  The  production  of  the  mortgage 
reveals  that  mystery,  and  explains  why  Brickell  did  not 
wish  to  know.  He  says  he  does  not  know  why  his  wife's 
name  was  put  in  the  deed,  or  at  whose  request.  I  do  not 
think  the  answer  and  proofe  can  be  read  without  carrying 
the  conviction  to  an  unbiased  mind  that  this  transaction 
never  would  have  taken  place  between  the  parties,  had  it 
not  have  been  for  the  relationship  existing  between  the 
complainant  and  Yreeland,  and  the  claim  which  the  for- 
mer  had  upon  the  property.  The  transaction  was  one 
best  calculated  to  defeat  the  complainant's  claim.  Why 
was  it  adopted  ?  It  was  a  very  unusual  transaction,  and 
yet  the  only  reason  given  for  it  is,  that  Vreeland  coald 
not  manage  his  farm,  and  wanted  some  one  to  take  charge 
of  it.  The  bargain  is  a  most  improvident  one,  and  is  not 
satisfactorily  accounted  for  by  such  a  suggestion.  The 
conveyance  would  not  be  permitted  to  stand  one  moment 
if  it  was  a  judgment  creditor  of  Vreeland  who  was  apply- 
ing for  the  aid  of  this  court.  It  is  as  clearly  fraudulent 
against  the  rights  of  the  complainant 

Having  reached  the  conclusion  that  the  agreement  h 
been  proved ;  that  by  reason  of  its  part  performance  it  i 
not  within  the  statute  of  frauds ;  that  the  defimdant^ 
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VreeUad,  has  offered  no  satisfactory  reason  why  it  is  not 
obligatory  upon  him  to  fulfil  it ;  and  that  the  conveyance 
to  Brickell  is  a  fraad  upon  the  agreement,  the  most  diffi- 
cult question  remains — ^to  what  relief,  if  any,  is  the  com- 
plainaut  entitled  7 

The  bill  is  not  for  specific  performance.    There  can  be 
no  such  thing  as  a  specific  performance  in  the  case.    The 
complainant  is  not  now  entitled  to  the  enjoyment  of  the 
property,  nor  is  it  possible  to  ascertain  to  what  part  he 
will  be  entitled.    He,  by  the  agreement,  is  only  entitled 
to  such  part  of  it  as  the  defendant  Vreeland  may  leave  at 
his  death.  He  may  exhaust  it  all  during  his  lifetime.  But 
the  complainant  does  not  ask  the  court  to  give  him  the 
property.    All  he  asks  is  that  the  court  may  protect  him 
against  the  consequences  of  a  fraud  upon  his  rights, 
which  will  follow  from  the  acts  of  the  defendant,  unless 
the  court  interferes  for  his  protection.    He  alleges  that 
he  had  an  agreement  with  Vreeland  respecting  this  pro- 
perty, and  that  Vreeland  and  Brickell  have  made  a  dispo- 
sition of  the  property  between  them  to  defraud  him  of 
his  rights  under  that  agreement.    He  does  not  ask  for 
any  redress  for  that  wrong,  but  that  the  court  will  protect 
him  against  future  probable  injury  to  his  rights,  which 
iQ^y  justly  be  anticipated  from  the  fraud  the  defendants 
We  already  committed.  If  Vreeland  was  dead,  the  com- 
plainant could  now  ask  the  court  to  declare  the  convey- 
ance to  Brickell  a  fraud,  and  to  compel  him  to  convey 
the  property  upon  such  terms  as  would  be  equitable. 
This,  I  think,  properly  comes  under  the  denomination  of 
hula  quia  iimeL    If  this  court  does  not  interfere  now  for 
the  protection  of  the  complainant,  and  secure  this  pro- 
P^  at  the  death  of  Vreeland,  it  may  have  passed  into 
the  hands  of  a  bona  fide  purchaser,  and  the  complainant 
then  be  remediless.   A  bill  quia  timet  is  to  accomplish  the 
^nds  of  precautionary  justice.    The  party  seeks  the  aid 
^  a  court  of  equity  because  he  fears  some  future  probable 
injury  to  his  rights  or  interests.   They  are  applied  to  pre- 
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vent  wrongs  or  anticipated  mischiefs,  and  not  merely  to 
redress  them  when  done.  The  relief  granted  must  de- 
pend upon  circumstances.  2  Story*8  JEq.  Jur.  §  826.  "  In 
regard  to  equitable  property,  the  jurisdiction  is  equally 
applicable  to  cases  where  there  is  a  present  right  of  en- 
joyment and  to  cases  where  the  right  of  enjoyment  is 
future  or  contingent.  The  object  of  the  bill,  in  all  such 
cases,  is  to  secure  the  preservation  of  the  property  to  its 
appropriate  uses  and  ends ;  and  whenever  there  is  danger 
of  its  being  converted  to  other  purposes,  or  diminished, 
or  lost  by  gross  negligence,  the  interference  of  a  court  of 
equity  becomes  indispensable."  lb.  §  827. 

Under  articles  executed  on  the  marriage  of  Philip  Cook, 
the  plaintiff,  in  case  she  survived  Philip  Cook,  claimed  a 
contingent  interest  in  two  several  sums  of  ^100,  each, 
the  one  in  South  Sea  annuities,  the  other  due  by  a  pro- 
missory note  of  J.  B.,  both  which  were  specifically  ap- 
pointed for  payment  of  the  plaintiff  in  that  event.  The 
bill  was  upon  the  principle  quia  timet;  for  that,  as  the  de- 
fendant had  aliened,  or  threatened  to  alien  those  sums, 
there  might  be  nothing  to  answer  that  interest,  which 
might  become  beneficial  to  the  plaintiff;  and  the  defend- 
ant admitted  he  had  sold  out  £100.  The  master  of  the 
rolls,  in  deciding  the  case,  says — Here  he  has  directly 
broke  his  covenant ;  and  therefore  it  would  be  a  rash  ac- 
tion to  trust  to  the  event  of  things  by  the  plaintiff's  tak- 
ing a  chance  when  this  £200  is  gone ;  therefore,  some 
way  or  other,  the  plaintiff  is  entitled  to  relief.  Flight  v. 
Cook,  2  Ves.  JR.  620,  case  213. 

I  have  thought  much  as  to  what  particular  relief  can 
be  given  in  this  case.  I  have  not  been  deterred  from^ 
casting  about  to  find  some  relief,  from  the  fact  that  n 
precedent  can  be  found  as  a  guide  for  the  particulars  o 
the  decree.  "We  have  principles,  and  we  must  applj^ 
them  to  the  case  as  it  is  presented.  A  decree  merely  en  — ' 
joining  the  defendant,  Brickell,  from  aliening  the  landL  s 
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or  merely  declaring  him  a  trastee  holding  the  land  sub- 
ject to  the  agreement,  would  be  an  imperfect  decree. 
The  rights  of  all  parties  should  be  determined,  and  the 
terms  of  the  trust  specified.  I  have,  after  much  reflection, 
determined  to  direct  a  decree  to  this  effect — that  the  con- 
veyance from  Vreeland  to  Brickell  be  declared  a  fraud 
upon  the  agreement  existing  between  the  complainant 
and  Vreeland ;  that  Brickell  be  decreed  to  hold  the  land 
subject  to  that  agreement,  and  upon  the  following  terms : 
that  at  the  death  of  Vreeland  an  account  shall  be  taken, 
in  which  allowance  shall  be  made  to  Brickell  for  the 
value  of  such  permanent  improvements  as  he  may  have 
put  upon  the  lands,  and  for  his  costs,  expenses,  and 
trouble  for  the  support  of  Vreeland  and  his  wife  and  of 
the  two  colored  servants  up  to  the  time  of  Vreeland's 
death,  under  the  bond  of  the  eighth  of  November,  1854 ; 
that  Brickell  shall  then  account  for  the  rents  and  profits 
of  the  land ;  and  that  upon  the  payment,  by  th^  com- 
plainant to  Brickell,  of  w^hatever  may  be  found  due  the 
latter  upon  such  accounts,  Brickell  shall  convey  the  land 
to  the  complainant,  which  shall  remain  subject  to  the 
widow's  dower,  if  Mrs.  Vreeland  should  survive  her  hus- 
band. 

It  appears  to  me  such  a  decree  is  equitable,  and  re- 
spects the  rights  of  all  parties.    Vreeland  cannot  com- 
plain of  it.  The  court  does  not  interfere  with  his  right  to 
dispose  of  his  property  as  he  pleased,  except  so  far  as  it  is 
a  fraud  upon  his  agreement  with  the  complainant.    By 
hid  conveyance  to  Brickell,  he  has  deprived  himself  of 
all  control  over  the  property,  except  so  far  as  he  has  re- 
tained an  interest  in  it  to  secure  his  agreement  with 
Brickell.    The  decree  will  not  interfere  with  the  enjoy- 
inent  of  it,  as  far  as  he  has  secured  it  for  himself.   As  far 
^  Brickell  is  concerned,  it  is  admitted,  and  there  is  no 
doubt  of  its  sufficiency  to  remunerate  him  for  any  expend- 
itures he  may  incur  in  the  support  of  all  the  persons  en- 
titled to  support  up  to  the  time  of  Vreeland's  death.    If 
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there  is  anything  over  after  Vreeland's  death,  the  com- 
plainant's claim  to  it  is  paramount  to  that  of  Brickell. 
Brickell  can  lose  nothing,  as  the  property  is  ample  for 
his  security.  It  is  right  that  Mrs.  Vreeland's  dower  in  the 
property  should  be  secured.  Upon  her  marriage  with 
Vreeland,  she  acquired  an  inchoate  right  of  dower  in  the 
property,  notwithstanding  the  agreement  of  which  the 
complainant  claims  the  benefit.  The  agreement  with  the 
complainant  was  subject  to  such  a  contingency.  At 
Vreeland's  death,  the  parties  may  make  their  settlement 
upon  the  terms  of  the  decree.  K  they  cannot,  they  have 
their  redress  in  this  court.  The  decree  settles  their  rights. 


Richard  Brantingham  and  others  V3.  Jacob  Branting- 
ham and  John  I.  Spear. 

Iq  a  foreclosure  Bait,  in  which  a  judgment  creditor  in  attachment  claims  the 
surplus  money,  it  is  not  eompetent  to  show  that  such  creditor  had  no  such 
demand  against  the  deOmdant  in  attachment  as  would  sustain  an  attachment 
Such  judgment  caiknot  be  drawn  in  question  collaterally. 

But  the  surplus  money  in  such  case  cannot  properly  be  paid  to  the  plaintiff  in 
attachment--the  auditors  are  the  persons  entitled  to  receive  it. 

In  a  court  of  equity,  the  parties  are  confined  to  the  issues  made  by  their  plead- 
ings, as  well  as  in  a  court  of  law. 

A  mortgagor  who  answered  a  foreclosure  bill,  did  not  dispute  the  claim  of  a 
judgment  creditor  in  attachment  who  had  answered,  setting  up  his  judg* 
ment,  will  not  be  penaitted  to  call  such  judgment  in  question  on  a  petitkw 
Hy  such  creditor  for  the  sorplns  money. 


The  complainants  fi]ed  their  bill  upon  a  mortgage. 
The  premises  were  sold  under  a  decree,  and  a  surplus  or 
several  hundred  dollars  brought  into   court    John  L 
Spear,  one  of  the  defendants,  filed  a  petition  for  the  sar-^ 
plus,  and  the  master  reported  in  his  &vor.    Exceptions 
were  filed  to  the  report. 
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/.  W.  Sevddery  in  ikvor  of  exceptions. 

A.  Whiieheady  for  petitioner, 

The  Chancellor.  The  complainants  in  the  cause  above 
stated  filed  their  bill  upon  a  mortgage,  which  they  held 
against  Jacob  Brantingham,  for  the  purpose  of  raising 
the  mortgage  debt  by  a  sale  of  the  premises.  John  I. 
Spear  was  made  a  defendant,  on  account  of  an  attach- 
ment which  he  had  taken  out  against  the  mortgagor,  and 
which  had  gone  to  judgment  in  the  Circuit  Court  of  the 
county  of  Hudson.  Several  hundred  dollars,  more  than 
was  sufficient  to  pay  the  mortgage,  was  raised  by  the  sale 
under  the  decree  of  the  court.  That  surplus  was  brought 
into  court,  and  Spear  claims  to  have  his  judgment  in  at- 
tachment paid  out  of  it. 

The  mortgagor  and  Spear  were  the  only  defendants  in 
the  suit.  The  mortgagor  has  since  died,  and  the  contest 
is  hetween  his  personal  representatives  and  John  I.  Spear. 
The  personal  representatives  are  in  the  same,  and  in  no 
better  position  before  the  court  than  the  decedent  him- 
^If  occupied.  If  he  could  not  have  successfully  resisted 
this  claim,  neither  can  the  present  contestants. 

The  record  of  the  judgment  in  attachment  was  pro- 
duced before  the  master.  It  is  regular  upon  its  face,  and 
invalid  and  subsisting  judgment,  and  was  a  lien  upon 
the  land  out  of  which  the  surplus  money  has  arisen.  The 
'^gularity  of  the  judgment  or  its  legal  effect  is  not  called 
'^  question.  But  it  is  now  sought  to  go  behind  this  judg- 
ment, and  to  show  that  the  plaintiff  in  attachment  had 
DO  such  claim  or  demand  against  the  defendant  as  would 
si8taiu  an  attachment.  But  certainly  it  is  not  competent, 
^^  d  proceeding  such  as  this,  and  in  this  collateral  way,  to 
qnestion  the  validity  of  the  judgment,  by  going  behind  it 
to  ascertain  the  propriety  of  the  claim  upon  which  it  was 
founded.  That  has  already  been  passed  upon  by  a  com- 
petent tribunaL    The  record,  upon  its  face,  shows  that 

0* 
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the  attachment  was  for  a  claim  for  which  the  writ  might 
properly  issue.  The  plaintiff  in  attachment  swears  that 
the  defendant  owes  him  a  debt  of  three  hundred  dollars. 
The  report  of  the  auditors  shows  that  the  claim  was  a 
proper  one,  and  was  properly  adjudicated  upon  by  them. 
They  report  that  the  defendant  is  indebted  to  the  plain- 
tiff, for  interest  upon  a  bond,  in  the  sum  of  eight  hun- 
dred and  sixteen  dollars  and  forty-six  cents,  and  that, 
after  allowing  a  set-off  of  three  hundred  and  thirty-seven 
dollars  and  fifty  cents,  there  is  a  balance  due  from  the 
defendant  to  the  plaintiff  of  J478.96.  For  this  snm 
judgment  was  entered. 

If  the  decree  in  the  foreclosure  suit  had  been  taken 
pro  confessoj  and  no  opportunity  had  been  then  afforded 
the  parties  of  contesting  this  matter,  I  do  not  see  that  the 
court,  with  any  propriety,  could  in  these  proceedings  per- 
mit the  parties  to  go  behind  the  judgment.   But  the  pro- 
ceedings in  the  foreclosure  suit  were  such  as  to  close  the 
mouth  of  the  mortgagor  to  any  such  objection  as  is  now 
made.    The  bill  charges  that  the  attachment  is  not  a  lien 
upon  the  mortgaged  premises,  and  if  a  lien,  is  subject  to 
the  complainants'  mortgage.    John  I.  Spear  put  in  hid 
answer  setting  up  his  attachment,  and  insisting  that  the 
complainants*  mortgage  was  fraudulent,  and  that  it  wa^ 
executed  for  the  purpose  of  defeating  the  debt  the  mort^ 
gagor  owed  him.    Jacob  Brantingbam,  the  mortgagor 
and  defendant  in  attachment,  files  his  answer,  the  pur*-^ 
pose  of  which  evidently  was  to  sustain  the  complainants*^ 
mortgage.    But  here  was  the  opportunity  for  him  tc^ 
question  the  debt  for  which  the  attachment  issued,  or  the 
propriety  of  the  attachment,  if  he  desired  to  do  so.   This 
was  the  time  for  him  to  raise  whatever  objection,  legal  or 
equitable,  he  had  against  the  attachment.    If  he  did  not 
do  it  then  he  waived  his  objections.    He  is  thereby  es- 
topped from  Interposing  any  objections  in  the  subsequent 
proceedings  of  the  cause.    Whatever  issue  he  bad  to 
juake,  he  was  bound  to  make  by  his  pleading.    What 
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does  he  say  in  his  answer?  He  says  that  he  has  no  know- 

ledge  of  any  attachment  issued  by  John  I.  Spear  out  of 

the  Circuit  Court  of  the  county  of  Hudson,  and  of  a 

judgment  thereon,  except  by  the  bill  of  complaint  and 

Bome  verbal  information  received  after  the  date  of  the 

judgment;  that  he  cannot  state  the  particulars  of  the  said 

attachment,  and  admits  that  the  said  judgment  must 

have  been  obtained  subsequent  to  the  execution  of  the 

said  mortgage,  and  with  full  notice  thereof,  and  if  any 

encumbrance,  it  must  be  subsequent  to  the  said  mortgage. 

Now,  upon  this  issue,  certainly  it  was  not  competent  for 

the  defendant  in  attachment  to  impeach  the  judgment, 

on  the  ground  that  he  now  attempts  to  do  it.    In  a  court 

of  equity,  the  parties  are  confined  to  the  issues  made  by 

their  pleading,  as  well  as  in  a  court  of  laiw. 

The  present  proceedings  are  under  those  pleadings 
and  the  proceedings  which  followed  them.  The  validity 
of  the  attachment  and  judgment  might  have  been  put  in 
issue,  but  was  not  The  surplus  money  was  raised  under 
those  proceedings.  The  rights  of  the  parties  must  be  as- 
certained under  them.  It  is  true  it  may  be  shown  that 
they  have  since  changed,  but  that  is  not  pretended.  There 
is  no  plausible  reason  given  why  the  parties  should  not 
1)6  confined  to  the  issue  then  made.  It  is  not  suggested 
that  any  new  information  has  been  acquired  since.  In- 
deed the  character  of  the  objection  now  made  is  such  as 
shows  that  all  the  circumstances  upon  which  it  rests  were 
l:nown  to  Jacob  Brantingham  when  he  filed  his  answer. 
^  replication  was  put  in,  and  evidence  taken.  The  com- 
plainants' mortgage  was  sustained.  If  John  I.  Spear  had 
put  in  evidence  the  record  of  his  judgment,  he  would 
liave  been  entitled  to  a  decree  in  his  fis^vor.  It  was  all 
"that  was  necessary  for  him,  under  the  pleadings,  to  entitle 
liim  to  a  decree  to  have  his  judgment  paid  after  the  com- 
plainants' mortgage  was  satisfied. 

I  am  of  opinion,  therefore,  that  the  exceptions  to  the 
master's  report,  as  fietr  as  they  relate  to  the  maater'a  d»- 
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ciding  that  the  judgment  in  attachment  is  entitled  to  be 
paid  out  of  the  surplus  money,  are  not  well  taken. 

But  there  is  a  difficulty  about  this  application  which 
was  not  mentioned  by  counsel,  and  which  it  is  apparent 
was  not  suggested  to  the  master.  Is  the  plaintiff  in  at- 
tachment entitled  to  this  money  ?  The  property  attached 
is  to  be  distributed  by  the  auditors.  The  plaintiff  in  at- 
tachment, or  any  creditor,  can  receive  no  dividend  until 
he  shall  have  entered  into  bond  to  the  defendant  in  at- 
tachment according  to  the  provisions  of  the  47th  section 
of  the  act.  It  is  true,  it  appears  from  the  record,  that  the 
plaintiff  in  attachment  is  the  only  applying  creditor.  But 
if  the  auditors  were  here  to  speak  for  themselves,  they 
might  show  a  different  record.  They  might  show  subse- 
quent proceedirtgs  by  which  that  judgment  was  opened, 
and  subsequent  creditors  allowed  to  come  in.  If  it  should 
be  replied,  the  contestants  in  this  case  might  have  shown 
the  same  thing,  the  answer  is,  they  had  no  interest  in  do- 
ing so;  for  if  they  cannot  maintain  their  own  claim  to 
the  money,  it  matters  not  to  them  whether  the  plaintiff 
or  the  auditors  received  it.  But  this  court  is  bound  to 
protect  the  rights  of  all  parties ;  and  when  it  finds  there 
is  a  party  interested  who  has  not  been  notified  of  the  pro- 
ceedings, it  is  the  duty  of  the  court  to  protect  such  party, 
and  to  direct  that  he  be  brought  before  the  court,  and 
have  the  opportunity  of  a  hearing.  I  do  not  think  the 
court  has  the  right  to  order  this  money  paid  to  any  but 
the  auditors.  They  are  entitled  to  it ;  and  whatever  the 
creditors  are  entitled  to  they  must  receive  at  the  hands  of 
the  auditors.  Besides,  the  auditors  are  entitled  to  be 
paid  the  costs  and  expenses  they  have  been  put  to  in  the 
discharge  of  their  duties  under  the  order  of  the  court 
before  the  plaintiff  is  paid.  The  act  directs  that  they 
shall  be  allowed  a  reasonable  compensation  for  their  ser- 
vices, to  be  taxed  by  the  court,  and  paid  out  of  the  de- 
fendants' estate. 
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Thomas  Qrebn  vs.  The  Morris  and  Essex  Railroad 

Company. 

The  compiainant  was  the  owner  of  a  turn  throagh  which  the  defendants,  the 
Morris  and  Essex  Raik^iad  Company,  in  the  conBtruction  of  their  work, 
made  an  excavation.     Commissioners  were  called,  nnder  the  company's 
charter,  to  assess  the  damages,  from  whose  award  the  complainant  appealed. 
Before  the  bearing  of  the  appeal,  H.  and  W.,  the  lawyer  and  agent  of  the 
defendants,  proposed  to  submit  the  matter  in  difference  to  arbitration,  which 
was  done.     By  the  charter  of  the  company,  they  were  obliged  to  construct 
and  keep  in  repair  suitable  wagon  ways  over  or  under  their  road  where  the 
railroad  intersected  any  farm.    During  the  deliberations  of  the  arbitrators, 
the  complainant  stated  that  he  should  require  a  suitable  wagon  way  over  the 
raihroad  where  it  crossed  his  farm,  but  H.  and  W.  replied  that  this  was  a 
matter  with  which  the  arbitrators  had  nothing  to  do,  and  was  no  part  of  the 
submission.    This  view  was  assented  to  by  the  arbitrators  and  both  parties. 
The  arbitrators  made  their  award,  and  H.  and  W.  waited  on  complainant 
with  the   money  awarded  and  the  draft  of  a  deed.    The  complainant  ob- 
jected to  signing  this  deed,  on  the  ground  that  it  did  not  in  express  terms 
Mreaerre  all  his  rights  to  a  crossing,  but  finally  executed  it,  on  being  assured, 
hj  the  lawyer  of  the  company,  that  such  rights  would  not  be  affected  by  the 
wstraoient.    The  company  having  failed  to  put  up  a  crossing  after  being 
legally  notified,  the  complainant  made  it  at  his  own  expense,  and,  by  virtue 
«f  an  authority  contained  in  their  charter,  sued  them  at  h&w  for  the  money 
expended.    The  company  set  up  the  deed  as  a  bar  to  the  recovery.    This 
bill  was  filed  to  reform  the  deed  and  ei^join  the  defendants  from  interposing 
mt  aa  a  defence  at  law.    The  company  filed  a  demurrer  to  the  bill. 

',  that  though  the  general  rule  is — ignoratUia  legit  nenUnetn  excutat — ^yet 
it  baa  its  admitted  exceptions. 

this  case  forms  an  exception  to  the  general  rule  for  several  reasons,  among 
"^prhich  are  the  following,  viz. 

Because  the  sole  purpose  of  the  deed  was  to  effectuate  the  award 
of  the  arbitrators— which  purpose  it  did  not  accomplish ;  and  because  the 
coort  oan  reform  the  deed  by  having  the  award  before  it,  without  resorting 
Bo  pazol  eridence. 
'««oai.  Because  the  mistake  of  the  law  was  the  mutual  mistake  of  both  parties 
t4>  the  contract,  and  was  to  be  attributed  to  the  agent  of  the  party  now  en- 
^savoring  to  take  advantage  of  it. 
ff^^i  further,  that  although,  in  the  view  of  this  court,  the  right  of  the  com- 
pluiaat  to  require  the  company  to  make  the  crossing  in  question  was  not 
wtl^ised  by  giving  of  the  deed,  yet  as  the  company  had,  by  their  plea  at  law, 
•otQp  t  different  construction,  the  complainant  was  entitled  to  be  protected 
^  tins  court  against  the  hazard  of  a  decision  at  law  sustaining  such  plea. 
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-E.  W.  Whelpley,  for  demurrer. 

L.  A.  Chandler  and  F,  T.  Frelinghiiysen,  contra. 

The  Chancellor.    The  following  are  the  material  facts 
stated  in  the  bill.     The  complainant  is  the  owner  of  a 
farm  in  the  county  of  Morris.     The  defendants,  in  the 
construction  of  their  railroad,  made  an  excavation  through 
the  complainant's  farm,  of  about  five  hundred  feet  in 
length,  and  varying  from  five  to  twelve  feet  deep.     Com- 
missioners were  called  under  the  charter  of  the  company, 
who  assessed  the  complainant's  damages  at  six  hundred 
and  eighty  dollars.     From  this  award  the  complainant 
appealed  to  the  Inferior  Court  of  Common  Pleas  of  the 
county  of  Morris,  in  which  court  he  was  entitled  to  re- 
view the  award  and  to  a  trial  by  jury.    Before  the  time 
for  hearing  arrived,  Samuel   B.   Halsey  and   Freeman 
Wood   represented  to  the  complainant  that  they  were 
acting  for  and  on  behalf  of  the  railroad  company,  and 
proposed  to   submit  the  matters  in  difterence  to  three 
arbitrators,  to  be   selected  by  the  parties,  to  which  the 
complainant  assented.     The  arbitrators  were    selected, 
and  the  submission  was  reduced  to  writing.     The  same 
matters  were  submitted  to  the  arbitrators  as  were  before, 
and  acted  upon  by  the  commissioners  appointed  under 
and  by  virtue  of  the  charter.     By  the  ninth  section  of  ther 
charter  of  the  company,  they  are  obliged  to  construct  and-- 
keep  in  repair  good  and  sufficient  bridges,  or  passages^ 
over  or  under  the  said  railroad  or  roads,  where  any  publico 
or  other  road  shall  cross  the  same ;  and  also,  where  th^S 
railroad  shall  intersect  any  farm  or  lands  of  any  indivi^  - 
dual,  to  provide  and  keep  in  repair  suitable  wagon  way  ^ 
over  or  under  said  road,  so  that  he  may  pass  the  same 
and  if  the  company  neglect  to  perform  the  said  dutg^ 
after  giving  twenty  days*   notice  to  the  company,  th^^ 
owner  of  the  land  may  do  it  himself,  and  recover  ttat^ 
valuation  by  common  process  of  law. 
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The  arbitrators,  thus  selected,  proceeded  to  discharge 
the  duties  imposed  upon  them  in  the  presence  of  the 
complainant,  and  of  Halsey  and  Wood,  who  appeared 
and  acted  on  behalf  of  the  company.    During  their  de- 
liberations, the  complainant  stated  that  he  should  require 
a  suitable  wagon  way  over  the  railroad,  where  it  crossed 
his  farm.     This  was  assented  to,  but  Halsey  and  Wood 
stated  that  this  was  a  matter  with  which  the  arbitrators 
had  nothing  to  do,  and  was  no  part  of  the  submission, 
but  was  an  independent  duty,  imposed  upon  the  company 
by  their  charter.     This  view  was  acquiesced  in  by  the 
arbitrators  and  by  all  parties,  and  it  is  admitted  to  have 
been  a  correct  view.     The  arbitrators  awarded  that  the 
company  should  pay  to  the  complainant  eight  hundred 
dollars  for  his  damages.    In  awarding  this  amount,  they 
did  not  take  into  consideration  the  matter  of  bridges  or 
crossings.     Soon  after  the  award  was  completed,  Halsey 
and  Wood  went  to  the  complainant  with  eight  hundred 
dollars  and  with  a  deed,  prepared  and  ready  for  execution, 
from  the  complainant  and  his  wife  to  the  company.    The 
complainant  objected  to  signing  the  deed,  on  the  ground, 
that  it  did  not,  in  express  words,  reserve  all  his  rights  as 
to  a  crossing  or  bridges  over  the  railroad.     Halsey  and 
Wood  assured  him  that  such  rights  were  not  at  all  affected 
\>j  the  deed.   The  deed  was  a  special  one  in  its  character. 
jVIr.  Halsey  was  a  lawyer  by  profession.     The  complain- 
ant knew  this,  and  he  relied  upon  his  integrity  as  well  as 
Ixis  professional  learning.     Upon  Mr.  Halsey's  reassur- 
stnces  that  the  deed  was  a  proper  one,  and  did  not  com- 
"pi^niise  the  complainant's  rights  to  proper  crossings  over 
tlae  road,  he  received  the  money,  and  executed  and  de- 
livered the  deed  to  Halsey  and  Wood.     They  delivered  it 
to  the  company,  giving  the  officers  full  knowledge  of  all 
that  had  occurred.    The  complainant  gave  notice  to  the 
<»nipany  to  construct  a  bridge  over  their  railroad,  where 
H  crosses  his  land,  and  upon  the  company's  neglecting  to 
do  80  the  complainant  himself  constructed  the  bridge,  at 
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an  expense  exceeding  seven  handred  dollars.  He  then 
instituted  a  suit  in  the  Supreme  Court  against  the  com- 
pany, under  the  ninth  section  of  their  charter,  to  recover 
the  value  of  the  work  done.  The  company  set  up,  as  a 
plea  in  bar  to  the  recovery,  the  deed  given  by  the  com- 
plainant to  the  company.  This  bill  is  brought  to  relieve 
the  complainant  from  legal  effect  of  that  deed.  The  bill 
prays  that  the  deed  may  be  reformed,  and  that  the  de- 
fendants may  be  enjoined  from  setting  up  the  deed  in  bar 
to  the  complainant's  action  at  law.  To  this  bill  the  de- 
fendants have  filed  a  general  demurrer. 

The  principal  ground  urged  in  support  of  the  demurrer 
is,  that  the  object  of  the  bill  is  to  correct  a  mistake  of 
law,  and  that  the  maxim  is,  that  ignorance  of  law  fur- 
nishes no  excuse  to  a  person  either  for  a  breach  or  for  an 
omission  of  a  duty — ignorantia  kffis  nemineni  excusai — ^and 
that  the  same  principle  applies  to  agreements  entered 
into  in  good  faith,  but  under  a  mistake  of  the  law. 

Such  undoubtedly  is  the  general  rule.  It  has  been  ad- 
hered to  with  great  strictness  by  some  authorities,  while 
by  others  exceptions  have  been  made  to  the  rule  alto- 
gether irreconcilable  with  the  principles  and  reasons  upon 
which  it  has  been  established.  Some  of  these  conflicting 
authorities  are  referred  to  and  commented  upon  in  1 
Story's  Eq.  J.  118,  &c.  But  that  the  rule  has  its  proper 
exceptions  is  beyond  all  dispute. 

In  1  Story's  Eq.  J.  §  113  and  116,  the  rule  is  laid  down, 
that  agreements  made  and  acts  done  under  a  mistake  of 
law  are  (if  not  otherwise  objectionable)  generally  held 
valid  and  obligatory.  The  author  says  that  he  lays  down 
the  doctrine  in  this  guarded  and  qualified  manner  be- 
cause  there  are  authorities  which  are  supposed  to  contra- 
dict it,  or  at  least  to  form  exceptions  to  it.  And  in  the 
case  of  Hunt  v.  Rousmanerie's  adm.j  1  Peter's  Sup.  C.  i?.  17, 
a  case  much  relied  upon  by  the  defendant's  counsel,  Mr. 
Justice  Washington,  in  delivering  the  opinion  of  the^ 
court,  says — "  it  is  not  the  intention  of  the  coart,  in  thop 
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ase  now  under  consideration,  to  lay  it  down,  that  there 
lay  not  be  cases  in  which  a  court  of  equity  will  relieve 
gainst  a  plain  mistake  arising  from  ignorance  of  law." 

There  are  several  considerations  which  induce  me  to 
onsider  this  case  as  very  properly  embraced  within  the 
xceptions  to  the  rule.  The  decision  of  the  case  does  not 
est  exclusively  upon  the  mere  fact  of  a  mistake  in  law 
ipon  the  part  of  the  complainant.  This  deed  does  not 
arry  out  the  intention  of  the  parties.  And  it  is  not  ne- 
essary  to  resort  to  parol  testimony  to  establish  this  fact. 
twas  executed  for  the  sole  purpose  of  carrying  into  eftect 
he  award  of  the  arbitrators.  By  that  award,  the  com- 
plainant's rights  and  privileges  under  the  ninth  section  of 
he  defendant's  charter  were  not  impaired,  nor  were  they 
n  any  manner  whatever  affected  by  it.  The  object  of  the 
ieed  was  to  give  to  the  company  the  same  rights  and 
mvileges  in  and  upon  the  complainant's  lands  as  the 
Biward  gave  them,  and  no  more.  All  that  is  necessary  to 
enable  the  court  to  reform  this  deed,  and  to  make  it  com- 
ply with  the  intention  of  the  parties,  is  to  have  before  it 
the  award  which  it  was  the  design  of  all  parties,  by  this 
deed,  to  carry  into  execution.  The  mistake  is  a  mistake 
of  the  draftsman,  and  he  acting  as  the  agent  of  the  party 
who  now  seeks  to  take  advantage  of  the  mistake.  Mr. 
HaUey  prepared  the  deed,  and  took  it  to  the  complainant 
to  be  executed.    It  was  his  misapprehension  of  the  law 

that  led  to  the  mistake.    It  was  not  the  carelessness  or 

• 

Ignorance  of  the  complainant,  but  of  the  defendants' 
^ent.  Mr.  Justice  Story y  in  commenting  upon  the  case 
already  referred  to  in  1  Peters'  Sup.  C.  R.  1,  13,  14,  Story's 
%  J.  §  115,  remarks — if  there  had  been  any  mistake  in 
^6  instrument  itself,  so  that  it  did  not  contain  what  the 
parties  had  agreed  on,  that  would  have  formed  a  very 
Cerent  case ;  for  where  an  instrument  is  drawn  and  ex- 
ited, which  professes,  or  is  intended  to  carry  into  exe- 
cution an  agreement  previously  entered  into,  but  which, 
"y  mistake  of  the  draftsman,  either  as  to  fact  or  to  law, 
Vol.  I.  p 
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does  not  fulfil  that  intention,  or  violates  it,  equity  will 
correct  the  mistake,  so  as  to  produce  a  conformity  to  the 
instrument.  Now  we  have  before  us  an  agreement  in 
writing— the  award  of  the  arbitrators — ^to  carry  which 
into  execution  the  deed  was  executed.  By  a  misappre- 
hension of  the  law  on  the  part  of  all  parties,  and  more 
particularly  of  the  defendants*  agent,  who  drew  the  deed, 
it  releases  valuable  legal  rights  of  the  complainant  which 
are  not  afi^ected  by  that  award.  All  the  bill  asks  is  that 
the  deed  may  be  made  to  conform  to  the  award. 

In  the  case  of  Champliii  v.  Layion  and  others^  1  Edw. 
Ch.  Hep.  467,  it  was  decided,  that  a  contract  entered  into 
under  a  mntnal  misconception  of  legal  rights,  amounting 
to  a  mistake  of  law  in  the  contracting  parties,  is  as  liable 
to  be  set  aside  or  rescinded  as  a  contract  founded  in  mis- 
take of  matters  of  fact.    In  his  opinion  in  that  case,  the 
Vice  Chancellor  says — so,  if  both  parties  should  be  igno- 
rant of  a  matter  of  law,  and  should  enter  into  a  contract 
for  a  particular  object,  the  result  whereof  would,  by  law, 
be  different  from  what  they  mutually  intended — here,  on 
account  of  the  surprise  or  immediate  result  of  the  mis- 
take of  both,  there  can  be  no  good  reason  why  the  court 
should  not  interfere  in  order  to  prevent  the  enforcement 
of  the  contract,  and  relieve  from  the  unexpected  conse- 
quences of  it.     To  refuse  would  be  to  permit  one  party 
to  take  an  unconscientious  advantage  of  the  other,  and 
to  derive  a  benefit  from  a  contract  which  neither  of  them 
intended  it  should  produce.    In  Stapylton  v.  Scoiij  13  Ves. 
424,  the  Lord  Chancellor  says — I  admit,  where  the  contract 
has  proceeded  upon  the  mistake  of  both  parties^  that  avoids 
the  contract  at  law  as  well  as  here.    In  Willan  v.  Willany 
16  Ves.  72,  an  agreement  was  decreed  to  be  given  up  upon, 
the  ground  of  surprise,  neither  party  understanding  th^ 
effect  of  it.    This  exception  to  the  rule  is  recognised  iiB^ 
the  case  of  Hunt  v.  Rousmaniefs  adm'Sy  in  8  Wheat  174. 

The  case  before  the  court  is  entitled  to  macb  mor^ 
&vorable  consideration  than  these  cases,  from  the  fistot^ 
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before  referred  to,  that  the  mutual  mistake  is  to  be  attri- 
buted to  the  agent  of  the  defendants.  He  prepared  the 
ieed,  and  he  assured  the  complainant  that  it  was  correct. 
There  was  no  want  of  ordinary  prudence  in  the  com- 
plainant's relying  upon  his  judgment.  He  was  a  lawyer 
by  profession,  and  it  was  natural  and  becoming  that  the 
complainant  should  have  confided  in  him. 

There  is  another  consideration,  which  very  properly 
enters  into  the  case.  It  is  a  deed  procured  from  the  com- 
plainant, by  the  solicitation  of  the  defendants,  or  their 
agent,  which  conveys  to  them  valuable  rights  and  privi- 
leges without  any  consideration.  The  award  gives  to  the 
complainant  eight  hundred  dollars,  as  a  remuneration  for 
bis  damages.  But  the  legal  effect  of  the  deed  is  not  only 
a  release  of  the  damages,  for  which  the  defendant  was 
compensated,  but  a  release  of  rights  and  privileges  more 
valuable  to  the  complainant  than  the  pecuniary  compen- 
sation awarded  to  him.  The  relative  situation  of  the  par- 
ties is  a  matter  of  some  consideration  in  a  court  of  equity  : 
one  was  a  plain  man — ^the  other  a  professional  man,  pro- 
fessing skill  and  experience  as  to  the  matter  in  which  he 
volunteered  to  advise.  I  have  no  doubt,  if  this  deed  does 
not  comport  with  the  award,  as  to  the  propriety  of  the 
court's  reforming  it. 

But  I  am  embarrassed  with  another  view  of  the  case. 
In  my  judgment,  the  deed  in  question  does  not  operate 
as  a  release  of  any  rights  the  complainant  may  have  un- 
der the  ninth  section  of  the  defendants'  charter — in  other 
words,  it  is  no  legal  bar  to  the  complainant's  recovery  in 
his  suit  at  law.     The  bill  assumes  that  it  is  a  bar.     The 
counsel  for  the  defendants  raised  an  objection,  that  the 
feet  of  its  being  a  bar  to  the  complainant's  recovery  was 
not,  with  sufficient  directness  and  distinctness,  averred  in 
the  bill.    But  it  is  assumed  throughout  the  bill  to  be,  in 
connection  with  the  use  the  defendant  is  making  of  the 
i^,  the  foundation  for  the  complainant's  suit.    A  dis- 
tinct averment  as  to  the  legal  effect  of  the  deed  is  not 
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necessary.  The  construction  of  the  deed  by  the  court 
could  not  at  all  depend  upon  the  complainant's  opinion 
of  it ;  nor  would  the  complainant  be  bound  here  or  else- 
where by  such  an  averment. 

The  deed  recites,  that  the  company,  by  virtue  of  their 
act  of  incorporation,  had  surveyed  their  route  from  Mor- 
ristown  to  Dover  over  and  upon  the  lands  of  the  com- 
plainant, giving  a  description  of  the  land  by  metes  and 
bounds,  and  then  proceeds  as  follows  :  "  Now  be  it  known, 
that  the  said  Thomas  Green  and  his  wife,  in  considera- 
tion of  the  sum  of  eight  hundred  dollars,  to  them  in  hand 
well  and  truly  paid  by  the  said  the  Morris  and  Essex 
Railroad  Company,   the  receipt  whereof  is  hereby  ac- 
knowledged, have,  and  by  these  presents  do  grant,  bar- 
gain, sell,  convey,  and  confirm  to  the  said  the  Morris  and 
Essex  Railroad  Company,  and  to  their  successors  and  as- 
signs for  ever,  the  right,  liberty,  and  privilege  of  erecting 
upon  the  tract  of  land  above  described,  by  its  officers, 
agents,  engineers,  superintendents,  contractors,  workmen, 
and  other  persons  in  their  employ,  and  to  take  possession 
of,  hold,  have,  use,  occupy,  and  excavate  the  same,  and  to 
erect  embankments,  bridges,  and  all  other  works  necessary 
to  lay  rails,  and  do  all  other  things  which  shall  be  suitable 
or  necessary  for  the  completion  or  repair  of  said  road  or 
roads.     To  have  and  to  hold  the  said  tract  of  land  and 
premises  unto  the  said  the  Morris  and  Essex  Railroad 
Company,  and  to  its  successors  and  assigns  for  ever,  for 
the  purposes  above  mentioned  and  for  all  the  other  pur* 
poses  mentioned  in  the  said  act  of  incorporation  and  the 
several  supplements  thereto.     In  witness  whereof,"  &c. 

The  seventh  section  of  the  act  provides  the  mode  in- 
which  the  company  shall  proceed,  if  they  cannot  agre^ 
with  the  owner  of  the  land,  to  acquire  the  same  by  assess^ 
ment.  Three  commissioners  are  to  be  appointed,  whcTP 
are  to  assess  the  value  of  the  land  and  the  damages,  npoc*- 
payment  of  which  the  company  have  the  right  to  ente* 
upon  and  oocupy  the  land  for  the  purposes  of  the  railroad'- 
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The  provisions  of  the  ninth  section  are  wholly  independ- 
ent of  those  of  the  seventh  section,  and  make  it  obligatory 
upon  the  company  to  construct  and  keep  in  repair  bridges 
or  passages  over  or  under  the  railroad,  where  it  crosses 
public  or  private  roads  and  where  it  intersects  lands  of 
individuals.     It  is  very  manifest  that  the  assessment  to  be 
made  by  the  commissioners  does  not  include  any  compen- 
sation for  such  bridges  or  passages,  and  that,  notwith- 
standing such  assessment,  the  duty  still  remains  upon  the 
company  to  construct  such  bridges  and  passages  over  the 
road.     If  this  is  not  so,  then  the  ninth  section  is  supeiiiu- 
ous.     The  company  cannot  take  possession  of  the  land 
except  under  the  provisions  of  the  seventh  section  ;  and  if 
the  assessment  provided  for  in  that  section  includes  a  re- 
muneration to  the  land  owner  for  bridging,  &c.,  there  could 
be  no  propriety  in  imposing  that  duty  by  the  ninth  section. 
The  deed  in  question  conveys  to  the  defendants  nothing 
more  than  the  liberty  of  erecting  upon  the  land  described 
the  necessary  superstructure  for  their  railroad,  and  the 
necessarj'  embankments,  bridges,  &c.     This  is  the  same 
right,  and  neither  more  or  less  than  they  would  have  ac- 
quired by  an  assessment  under  the  seventh  section  of  the 
act.    I  do  not  see  how,  with  any  propriety,  a  construction 
can  be  put  upon  this  deed  that  will  release  the  company 
from  the  duties  imposed  by  the  ninth  section.     An  assess- 
ment by  commissioners  would  not  have  released  them; 
aiud,  in  my  judgment,  this  deed  confers  upon  them  no 
sidditional  rights,  and  releases  them  from  no  other  duties 
or  obligations.     The  language  used  in  the  deed  is  the 
eame  language  used  in  the  sixth  section  of  the  act,  which 
defines  what  rights  the  company  acquire  by  assessment. 
*The  deed  confines  the  company  to  the  same  use  of  the 
land  as  the  act  confines  them  under  the  assessment.    The 
language  in  the  deed  is  an  exact  copy  of  the  language  of 

the  act 
If-then,  this  construction  of  the  deed  is  the  correct  one, 

there  is  no  necessity  of  reforming  it.    But  the  defendants 
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contend  for  a  different  construction,  and  upon  their  con- 
Btruction,  insist  that  it  is  a  bar  to  the  complainant's  re- 
covery in  his  suit  at  law.  If  their  construction  is  the 
correct  one,  then  the  complainant  is  entitled  to  the  pro- 
tection of  the  court.  Under  such  circumstances,  he  had 
a  right,  when  the  defendants,  by  a  formal  plea  at  law, 
contended  for  such  a  construction  of  his  deed,  to  claim 
the  protection  of  this  court.  It  was  not  safe  for  him  to 
risk  his  case  at  law.  If  the  court  at  law  should  be  against 
him,  it  would  then  be  too  late  for  him  to  ask  relief  in  this 
court.  Would  it  be  right,  notwithstanding  the  construc- 
tion this  court  has  put  upon  the  deed,  to  dismiss  the  com- 
plainant out  of  court  ?  The  court  at  law  is  not  bound  by 
the  construction  this  court  may  put  upon  the  deed.  If 
the  complainant's  bill  should  be  dismissed,  and  the  court 
at  law  should  differ  from  this  court,  the  complainant  will 
be  without  remedy.  It  may  be  asked — how  can  this  court 
make  a  decree  to  reform  the  deed,  when  it  is  of  opinioa 
that  it  needs  no  reformation  ?  But  the  court  need  not 
adopt  any  such  inconsistency.  It  can  afford  to  the  com- 
plainant adequate  relief  without  making  a  decree  to  re- 
form the  deed.  A  decree  enjoining  the  defendants  from 
setting  up  the  deed  as  a  bar  to  the  complainant's  recovery 
in  the  action  at  law  will  afford  him  all  the  protection  that 
is  necessary. 

I  have  no  doubt  that,  under  the  circumstances  of  this 
case  as  it  is  made  by  his  bill,  the  complainant  is  entitled 
to  relief. 

The  demurrer  is  overruled  with  costs. 


Sinclair  and  Hose  vs.  Armitage  and  others. 

A  person  who  has  gone  into  possession  of  real  estate,  under  a  parol  agreement 
to  purchase,  has  such  an  interest  in  the  property  as  is  capable  of  being  mocl-— " 
gaged. 
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The  eqaity  of  such  mortgagee  it,  that  he  has  the  right,  if  the  vendee  refuse  to 
fulfil  the  agreement  to  parchase,  himself  to  assume  his  position  and  redeem 
the  property. 

Such  mortgage  will  prevail  against  a  sabsequent  purchaser  with  notice. 


Hunyoriy  for  complainants. 

Muhbell  and  Pennington^  for  defendants. 

The  Chancellor.  There  is  no  dispute  about  the  facts 
of  this  case.   On  the  8th  of  October,  1853,  John  C.  Allen 
entered  into  a  parol  agreement  with  John  and  Edward  H. 
Armitage  to  sell  them  a  property  in  the  city  of  Newark 
for  ?3200.    The  deed  was  to  be  delivered  on  the  Ist  of 
April,  1854,  at  which  time  ?500  in  cash  was  to  be  paid. 
The  Armitages  were  to  assume  the  payment  of  a  mort- 
gage, already  on  the  property,  for  §550,  and  pay  the  in- 
terest on  it  from  the  date  of  the  agreement,  and  the  ba- 
lance was  to  be  secured  by  bond  and  mortgage — 3500  to 
be  paid  on  the  first  of  July  following,  and  the  residue  in 
one  year  from  the  said  first  of  July.     It  was  further 
agreed  between  the  parties,  that  the  party  who  failed  to 
perform  should  pay  to  the  other  the  sum  of  81500,  as 
liquidated  damages.     The  Armitages  took  possession  of 
the  property  under  the  agreement,  and  put  improvements 
upon  it,  which  amounted  to  upwards  of  §3000.     On  the 
let  of  April,  1854,  Allen  tendered  a  deed,  and  the  Arm- 
itages said  they  could  not  comply.    In  the  month  of  May, 
X854,  and  previous  to  the  23d  of  the  month,  they  paid 
^llen  ?945.67.    On  the  23d  of  May,  the  Armitages  mort- 
gaged  the  property  to  the  complainants  to  secure  a  debt, 
theu  due  and  owing,  of  $1707.83  and  any  future  indebt- 
edness, not  to  exceed  in  the  aggregate  $3000.    Subse- 
quently, in  the  same  year,  but  the  precise  date  is   not 
Btated,  the  Armitages  delivered  to  James  Brown,  one  of 
the  defendants,  a  writing  as  follows :    "  To  Mr.  John  C. 
Alien, — Sir :    We  hereby  waive  all  claim  upon  the  pre- 
mises belonging  to  you,  and  now  occupied  by  us  in  the 
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city  of  Newark,  and  all  right  therein  which  we  have,  or 
may  have,  by  virtue  of  an  inchoate  and  unfulfilled  agree* 
meut  for  the  purchase  of  the  same,  made  during  the 
mouth  of  October,  1853,  and  request  you  t6  convey  the 
same  to  James  Browm  upon  such  terms  as  may  be  agreed 
upon  between  you.  Newark,  1864.**  Allen  conveyed  the 
property  to  Brown  for  ?3200.  The  money  which  the 
Armitages  had  paid  to  Allen  was  credited  on  a  debt 
which  they  owed  to  Brown  and  his  partner,  under  the 
name  of  Prentice  &  Brown,  and  the  balance  of  the  pur- 
chase money  was  secured  on  the  property. 

The  complainants  now  file  their  bill  on  their  mortgage, 
and  the  question  is — if  it  is  any,  and  if  any  what  lien 
upon  the  property  ? 

It  is  insisted,  on  behalf  of  the  defendants,  that  the 
mortgage  is  not  valid,  because  the  Armitages,  at  the  time 
they  executed  the  mortgage,  had  no  title  to  the  property, 
and  that  they  were  in  possession  only  under  a  parol  agree- 
ment to  purchase. 

At  the  time  the   mortgage  was  executed,   the  Armi- 
tages were  in  possession,  and  had  paid  a  part  of  the  pur- 
chase money.    There  is  no  question  but  that  they  were 
entitled  to  the  performance  of  the  agreement.    There  is 
no  doubt  or  difficulty  upon  that  score.    They  were  put 
into  possession  under  the  agreement.    The  deed  was  ten- 
dered to  them.    They  paid  §945.67  of  the  purchase  mo- 
ney.   It  was  assigned  by  them  to  Brown,  and  the  agree* 
ment  was  carried  out  with  him  as  their  assignee,  and  h^ 
received  the  deed  for  the  property.    The  terms  of  th.^ 
agreement  are  charged  in  the  bill,  and  admitted  by  th.^ 
answers.    The  rights  of  the  parties  are  as  well  define^ 
and  are  as  certain  as  if  the  agreement  had  been  in  wri't:- 
ing  instead  of  parol. 

At  the  last  term  of  this  court,  in  the  case  of  Keligh  '^'' 
Michenor  and  otherSy  it  was  decided,  that  a  person  in  po<* 
session  under  an  agreement  in  writing  to  purchase  h^^^ 
such  an  interest  in  the  property  as  was  capable  of  beis^^ 
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Lortgaged.  I  refer  to  the  opinion  in  that  case  for  my  rea- 
>Q8  why  I  think  such  a  mortgage  can  be  sustained,  and 
»r  the  authorities  upon  the  point.  This  case  differs  from 
lat  only  in  the  respect,  that  in  that  case  the  agreement 
as  in  writing,  while  in  this  it  is  in  parol.  I  do  not  think 
le  difference  varies  the  principle  on  which  such  a  mort- 
age can  be  sustained.  If  the  agreement  is  in  parol, 
lere  must  be  no  uncertainty  about  it  whatever.  In 
lis  case  the  agreement,  as  to  its  terms  and  in  every  re- 
E)ect,  is  as  satisfectorily  established  before  the  court  as  if 

had  been  in  writing.  It  is  set  out  in  all  the  pleadings, 
Y  the  different  parties,  without  any  variation  in  the 
ightest  particular. 

What  was  the  position  of  the  Armitages,  as  respects 
us  property,  prior  to  the  conveyance  to  Brown  and 
hen  the  mortgage  was  given  ?  They  did  not  pay  the 
500,  as  was  stipulated  by  the  agreement,  on  the  first  of 
.pril.  But  in  May  they  paid  upwards  of  nine  hundred 
>llars,  and  Allen  accepted,  and  thereby  waived  all  diffi- 
ilty  as  to  time,  if  time  was  at  all  essential  under  the  cir- 
imstances.  They  had  a  right  to  a  conveyance  of  the 
•operty,  upon  their  securing  the  balance  of  the  purchase 
.oney  according  to  the  agreement.  Can  there  be  a 
Dubt  but  that  they  might  have  assigned  their  benefit  in 
lis  agreement  to  the  complainants,  and  placed  them  in 
leir  stead  in  their  relationship  to  the  property,  and  as  to 
leir  right  of  a  conveyance  from  Allen  ?  If  such  an 
isignment  would  have  been  valid,  and  could  have  been 
nforced  in  equity,  I  cannot  see  how  the  mortgage  can 
•e  invalid.  The  mortgage  is  nothing  but  an  assignment 
»f  the  mortgagor's  interest  in  the  property,  to  be  defeated 
ipon  fulfilling  the  proviso.  The  rights  of  a  party,  in 
lis  court,  are  not  affected  by  the  name  or  the  form  of 
le  conveyance.  This  court  looks  through  technicalities, 
uid  lays  hold  of  the  essence  of  the  thing.  It  can  make 
no  difference  to  this  court,  in  determining  the  rights  of 
^  parties,  whether  the  Armitages  transferred  their  in- 
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terest  in  the  agreement  and  property  by  a  technical 
assignment  or  by  a  deed  or  mortgage,  or  any  other 
writing.  They  had  a  beneficial  agreement,  which  be- 
yond all  doubt  they  had  the  right  to  assign.  They 
meant  to  do  this,  and,  to  carry  out  that  intention,  ex- 
ecuted the  mortgage  in  question.  This  court  will  not 
permit  them  to  defeat  that  intention,  and  defraud  other 
parties,  upon  the  technical  ground,  that  there  was  no  title 
or  estate  vested  in  them  to  mortgage.  They  had  a  right 
to  assign  their  right  in  the  agreement.  They  intended 
to  do  this  by  the  mortgage,  and  the  mortgage  does  do  it 
as  effectually  as  any  other  form  of  writing  could.  How 
far  our  registry  laws  are  applicable  to  such  a  mortgage,  is 
another  question. 

The  equities  of  the  complainants  under  the  mortgage 
were,  that  they  had  a  right,  if  the  Armitages  refused  to 
fulfil  the  agreement  with  Allen,  themselves  to  assume 
his  position  and  redeem  the  property.     Neither  Allen 
nor  the  Armitages  could  defeat  that  right.     If  Allen  had 
called  upon  them  to  carry  out  the  agreement,  and  they 
had  refused  or  neglected,  he  might  then  have  disposed  of 
the  property  free  from  their  lien.    But  he  could  not  co- 
verth',  or  without  notice  to  them,  defeat  their  mortgage^ 
or  rather  deprive  them  of  their  equities. 

Now,  with  full  knowledge  of  the  mortgage,  and  for  th^^ 
very  purpose  of  supplanting  the  complainants,  and  of  se — - 
curing  in  part  a  debt  which  the  Armitages  owed  Pren- — • 
tice  k  Brown,  they  procured  the  Armitages  to  give  thenc:^ 
an  order  upon  Allen  to  convey  the  property  to  Brown  -* 
Allen  carries  out  with  Brown  the  same  agreement  whict:^ 
he  had  made  with  the  Armitages.  He  gives  credit  fo 
the  money  paid,  and  upon  the  balance  being  secured  o 
the  property,  he  conveys  it  to  Brown.  There  can  be 
doubt  as  to  the  equities  of  the  parties  under  such  circun^-;;;^ 
stances.  The  rights  of  the  complainants  were  not  chan 
by  the  conveyance  to  Brown.  Brown  must  either 
what  was  due  the  complainants  upon  their  mortgage  wi^ 
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the  time  he  took  the  conveyance,  or  the  complainants 
mast  be  permitted  to  redeem  the  property.  If  they  re- 
deem, they  must  be  allowed  the  payment  which  the 
Armitages  made  to  Allen,  and  for  which  Brown  received 
credit  Brown  must  be  charged  with  the  rents  actually  re- 
ceived, or  with  the  rent  for  such  time  as  he  has  had  actual 
possession.  He  must  be  charged  with  the  improvements 
put  upon  the  property  by  the  Armitages  up  to  the  time 
of  the  conveyance  to  Brown,  having  regard  to  their  actu- 
al value  to  the  property.  And  Brown  must  be  allowed 
what  he  has  paid  on  account  of  the  purchase  money,  or 
assumed  to  pay,  and  also  what  he  has  paid  on  account  of 
the  improvements  put  on  the  property. 


John  J,  Zabriskie  vs.  Willum  C.  Vreeland  and  others. 

It  woald  be  contrary  to  the  practice  of  this  court  to  dissolve  an  injunction  in  a 
case  in  which,  while  the  answer  of  the  defendant,  who  has  been  restrained, 
denies  the  ec^uity  of  the  bill,  the  answers  of  other  defendants,  who  arc  the 
parties  most  interested  in  the  subject  matter  of  suit,  admit  every  material 
allegation  oo  which  relief  is  claimed. 


A.  0.  Zabriskie^  for  motion. 

A.  S.  Pennington  and  William  Pennington^  contra. 

The  Chancellor.  The  bill  is  filed  to  compel  the  de- 
ftndant,  William  C.  Vreeland,  specifically  to  perform  an 
Agreement  in  writing,  which  it  is  alleged  was  made  be- 
'^een  him  and  the  complainant. 

William  C.  Vreeland  holds  the  title  to  the  land  in  ques- 
tion in  trust  for  himself  and  several  others,  who  are  made 
defendants  in  the  suit.  On  filing  the  bill,  an  injunction 
^ag  allowed  to  prevent  William  C.  Vreeland  from  convey. 
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ing  the  property  to  one  Jacob  M.  Vreeland,  to  whom,  it 
is  alleged,  he  had  entered  into  an  agreement  to  convey  it 
The  defendants  have  all  answered  the  bill  except  Jacob 
M.  Vreeland.  William  C.  Vreeland  now  moves,  npon 
his  answer,  to  dissolve  the  injunction. 

The  answer  of  William  C.  Vreeland  fully  denies  the 
equity  of  the  bill.  It  denies  that  any  agreement  was 
ever  executed  between  the  parties,  as  alleged  in  the  bill. 
The  answers  of  the  other  defendants  admit  the  equity  of 
the  bill.  They  sustain  every  material  allegation  of  the 
bill  upon  which  relief  is  claimed.  The  defendants  are  all 
interested  in  the  subject  matter.  The  interest  of  the  de- 
fendants, who  admit  the  equity  in  the  property  is  much 
greater  than  that  of  William  C.  Vreeland,  and  they  ask 
that  the  agreement  may  be  specifically  performed. 

It  would  be  contrary  to  all  principle  and  precedent  for 
the  court,  under  such  circumstances,  to  dissolve  the  in- 
junction.    The  motion  is  denied. 


IIiRAM  Gilbert  vs.  The  Trustees  of  the  East  Xewar 

Company  and  others. 

A  specific  performance  of  an  agreement  in  writing  will  not  be  decreed  whe^^*^ 
it  has  not  been  executed  by  all  the  parties. 

And  where  some  of  the  parties  to  an  agreement  were  prevented  from  siffnic:^  S 
it  by  the  fraudulent  conduct  of  one  of  the  parties  in  interest,  a  court  ^^^' 
equity  woulS  not  feel  itself  justified,  upon  such  considerations,  in  decreeiL.'^  S 
the  specific  performance  of  an  agreement  which  had  never  been  execuie^^^ 

In  a  case  in  which  promissory  notes  were  given  in  payment  of  the  balance    ^^ 
the  consideration  money  on  a  parol  contract  for  the  purchase  of  lauds,  a*"*^ 
an  injunction  was  obtained  by  the  party  giving  such  notes,  restraining  xlc^^ 
party  receiving  them  from  negotiating  them,  or  enforcing  their  paymc*'* 
/te/ri,  that  this  was  not  such  part  performance  of  the  agreement  as  wot»l** 
take  the  case  out  of  the  operation  of  the  statute  of  frauds. 

The  governing  rule  on  this  suLgectis^  that  the  court  will  not  coDtider  aojtbi ''^ 
such  part  performance  as  will  tak«  the  case  out  of  the  statate  which  dc^' 
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not  pat  a  party  into  a  sitaation  which  is  a  fraad  apon  him,  unless  the  agree- 
ment ia  fully  performed. 

An  agreement  for  the  sale  of  lands  stipulated  that  the  vendees  were  to  pay 
$127,000  as  the  consideration  money,  within  five  years  from  the  date  of 
agreement,  with  a  provision  for  payment  of  interest.  The  vendees  had  the 
right  to  commence  selling  off  lots  immediately,  provided  they  paid  to  the 
vendors  $100  per  lot,  and  for  such  lots  the  vendors,  on  the  receipt  of  the 
money,  were  obliged  to  give  a  deed.  The  vendees  agreed  to  drain  the 
premises,  to  dig  down  the  high  land,  and  to  fill  in  the  low,  and  to  make 
other  improvements  of  a  like  character.  The  consideration  money  was  paid, 
partly  in  money,  partly  in  bonds  secured  by  mortgages  on  the  prembes,  and 
partly  in  promissory  notes. 

Held,  that  upon  the  payment  of  the  purchase  money,  the  vendees  were  en- 
titled  to  a  conveyance  of  the  land,  even  upon  the  assumption  that  they  had 
not  made  the  improvements  according  to  their  agreement;  that  upon  the 
hce  of  the  agreement,  the  object  of  the  covenants  for  improvements  was  for 
no  other  purpose  than  to  secure  the  payment  of  the  purchase  money. 

Held  further^  that  the  covenants  for  improvements  were  personal  covenants, 
and  that  there  was  nothing  pledged  for  their  fulfilment  but  the  personal  re- 
sponsibility of  the  parties. 
Held  further^  that  the  vendors  could  not  withold  a  conveyance  on  the  ground 
that  the  value  of  the  mortgages  taken  by  them  depended  on  the  faithful 
performance  of  the  covenants  to  improve  the  property;  that  the  vendees, 
having  thus  far  performed  their  contract,  and  paid  the  consideration  money, 
the  vendors  have  no  right  to  hold  the  land  as  a  security  for  any  future  de- 
fault. 


A.  Whitehead  and  A.  0.  Zabriskie^  for  complainant. 

C.  Parker  and  E.  W.  Whelpleyj  for  defendants. 

State  of  the  case. 

The  Trustees  of  the  East  Newark  Company  were  in- 
oq>orated  with  power  to  purchase  the  real  estate  for- 
jrly  belonging  to  the  East  Newark  Company,  in  the 
^^ounty  of  Hudson,  on  the  Passaic  river  opposite  the  city 
of  Newark.     They  had  power  to  improve  the  said  land, 
^nd  to  sell  it  off  for  purposes  of  speculation.     On  the 
fourth  of  August,  1851,  they  entered  into  a  written  con- 
tract with  the  complainant  and  one  Peter  W.  Longley, 
'^hereby  it  was  witnessed  that  the  said  company,  in  con- 
sideration of  the  sum  of  $127,000  and  of  the  several 
covenants  and  agreements  in  the  said  writing  contained, 
Vol.  l  q 


182  CASES  IN  CHANCERY.  [Oct. 

Gilbert  «.  Trustees  of  East  Newark  Oo. 

which,  on  the  part  and  behalf  of  the  said  complainant 
and  Longley,  were  to  be  flrst  paid,  kept,  and  performed, 
they,  the  said  trustees,  &c.,  did  thereby  covenant  and 
agree  as  follows : 

That  the  title  to  the  said  estate  called  East  Newark, 
being  then  vested  in  the  said  incorporated  company,  they, 
the  said  company,  the  party  of  the  first  part  to  said  agree- 
ment, did  covenant,  promise,  and  agree,  to  and  with  the 
said  Longley  and  the  complainant,  that  they  might  and 
were  thereby  authorized  to  enter  into  and  upon  said  land 
and  premises  called  East  Newark,  and  to  drain  the  same 
in  the  most  advisable  manner  in  the  judgment  of  the  said 
Lougley  and  the  complainant,  to  dig  down  the  high  land, 
and  fill  up  the  low  land,  or  meadow,  with  the  earth  to  be  re- 
moved from  the  upland  to  the  extent  that  they  might  deem 
reasonable  and  advisable,  and  to  regulate  and  fill  up  the 
streets  on  every  part  of  the  premises  to  the  full  width  of 
the  streets  laid  down  on  the  map  of  East  Newark,  and  to 
the  height  of  the  embankment  that  then  existed  between 
the  railroad  bridge  and  the  turnpike  bridge  next  above  the 
railroad  bridge  on  the  Passaic  river ;  to  amend  and  repair 
the  outside  bank,  build  wharves  or  bulkheads,  as  they 
were  by  law  permitted  to  do,  and  to  do  any  and  every 
other  act,  matter,  or  thing  needful  or  necessary  to  be 
done  that  might  improve  the  said  premises  in  the  most 
advisable  manner  in  their  judgment. 

And  the  said  Longley  and  complainant,  by  the  sai^ 
agreement,  did  jointly  and  severally,  for  themselves 
covenant,  promise,  and  agree,  to  and  with  the  said  tti^ 
trustees  of  the  East  Newark  Company,  in  manner  ati^ 
form  following,  that  is  to  say :  that  they  would  forthwittot 
within  ninety  days  from  the  date  of  said  agreement,  ent^^ 
into  and  upon  said  premises,  and  proceed  to  improve  tb^ 
said  estate  called  East  Newark ;  that  they  would  proce^^ 
to  drain  the  same  in  the  most  advisable  manner  in  tbai^ 
judgment;  that  they  would  dig  down  the  high  land,  aa^ 
fill  ap  and  regulate  the  low  land,  or  meadowsi  with  tti^ 
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earth  to  be  removed  from  the  upland  to  the  extent  that 
they  might  deem  reasonable  and  advisable,  and  would 
regulate  and  fill  up  the  streets  to  the  extent  they  might 
deem  it  advisable,  to  the  full  width  of  each  street  and 
height  of  the  embankment  that  then  existed  between  the 
railroad  bridge  and  the  turnpike  bridge  next  above  the 
railroad  bridge  on  the  Passaic  river;  that  they  would 
amend  and  repair  the  outside  bank,  and  repair  the 
breaches  in  the  same,  putting  in  the  sluices  and  sluice- 
gates, whenever  it  should  be  deemed  necessary  to  draw 
off  the  water,  in  such  manner  as  they  should  deem  most 
advisable ;  that  they  would,  if  they  deemed  it  advisable, 
build  one  or  more  wharves  or  bulkheads,  or  sell  to  other 
persons,  and  permit  the  same  to  be  done,  as  by  law  they 
were  permitted  to  do ;  and  would  do  any  and  every  other 
act,  matter,  or  thing  needful  and  necessary  to  be  done 
that  they  might  judge  expedient  to  improve  the  said 
premises  in  the  most  advisable  manner,  and  render  the 
same  fit  to  be  occupied  and  improved  by  purchasers. 

And  the  said  Trustees  of  the  East  Newark  Company, 
by  the  said  agreement,  did  further  covenant,  promise,  and 
agree,  to  and  with  said  Longley  and  the  complainant, 
that  upon  the  faithful  performance  of  said  agreement, 
said  Longley  and  the  complainant  might  contract  to  bar- 
gain and  sell  the  said  premises,  or  any  part  thereof,  for 
the  best  price  or  prices  that  could  be  had  or  obtained  for 
the  same,  not  however  at  a  less  rate  than  one  hundred 
dollars  per  lot,  save  and  except  certain  lots,  pieces,  or 
parcels  of  land  and  premises  which  were  known  and  dis- 
tinguished on  a  map  of  lots  in  East  Newark,  made  in 
1845. 

And  it  was  by  said  agreement  further  agreed,  that  the 
said  the  Trustees  of  the  East  Newark  Company  should 
and  would,  whenever  required  so  to  do,  execute  and  de- 
liver a  warranty  deed,  (such  as  had  been  printed  and 
sabmitted  to  the  said  Longley  and  the  complainant  for 
fheir  approbation,  and  which  they  had  approved  of,)  upon 
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being  paid  at  and  after  the  rate  of  one  hundred  dollars 
per  lot  for  every  lot  included  in  said  deed,  and  iucludiDg 
the  lots  under  water,  of  twenty-five  feet  front,  sold  and 
lying  north  of  Somerset  street,  and  between  that  and  the 
turnpike  road,  and  between  the  river  on  the  west  and  the 
eastern  line  of  the  estate  of  the  company  on  the  east, 
until  they  should  have  paid  the  full  amount  of  one  hun- 
dred and  twenty-seven  thousand  dollars,  with  interest,  as 
was  therein  after  mentioned ;  and  if  said  Longley  and  the 
complainant  should  sell  any  part  of  the  estate  south  of 
Somerset  street,  including  the  water  right,  before  they 
had  paid  the  full  amount  of  one  hundred  and  twenty- 
seven  thousand  dollars,  the  consideration  money,  with  in- 
terest, as  therein  after  mentioned,  then  one  half  of  the 
amount  for  which  such  last  mentioned  estate  should  be 
sold  for  should  be  paid  to  the  company,  at  the  time  of  the 
delivery  of  the  deed  required,  towards  extinguishment  of 
the  price  or  consideration  of  the  land  aforesaid,  lintil  the 
whole  was  paid,  with  interest,  as  was  therein  after  men- 
tioned. 

And  the  said  Longley  and  the  complainant,  by  said 
agreement,  did  jointly  and  severally  covenant,  promise, 
and  agree,  to  and  with  the  said  the  Trustees  of  the  East 
Kewark  Company,  in  manner  and  form  following : 

That  they  would  use  their  best  endeavor  to  sell  the  lots 
and  estates  therein  before  mentioned  at  public  or  private 
sale,  and  cause  improvements  to  be  made  on  the  said 
land. 

That  they  would,  on  receipt  of  one  hundred  and  fifty 
dollars  in  money  for  each  and  every  lot  sold,  pay  to  the 
said  the  East  Newark  Company  the  sum  of  one  hundred 
dollars ;  that  then  and  in  such  case  they  should  have  the 
right  to  demand  a  deed  for  any  lot  they  might  designate, 
and  so  on,  from  time  to  time,  as  sales  should  be  made  and 
moneys  received ;  but  no  deed  should  be  demanded,  un- 
less one  hundred  dollars  shall  have  been  paid  therefor. 
And  it  was  by  said  agreement  further  declared,  that  said 
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Longley  and  the  complainant  would  guaranty  to  pay  the 
whole  of  the  consideration  money,  one  hundred  and 
twenty-seven  thousand  dollars,  within  five  years  from  the 
date  of  said  agreement,  with  interest  on  the  sum  of  sixty- 
five  thousand  dollars  from  and  after  the  fourth  day  of 
August,  one  thousand  eight  hundred  and  fifty-two,  less 
interest  on  any  part  of  the  principal  sum  of  sixty-five 
thousand  dollars  which  they  might  have  paid  prior  to  the 
said  fourth  of  August,  1851. 

And  it  was,  by  said  agreement,  further  expressly  agreed 
and  to  be  understood,  that  the  said  the  Trustees  of  the 
East  Xewark  Company  were  in  no  manner  or  way  to  be 
held  liable  or  responsible  to  any  person  or  persons  whom- 
soever with  whom  the  said  Longley  and  the  complainant 
might  enter  into  any  contract  or  agreement  in  relation  to 
the  sale  of  the  said  premises,  or  for  any  work  to  be  done 
thereon,  or  services  to  be  performed  in  relation  to  the 
same  ;  and  that  the  said  the  Trustees  of  the  East  Newark 
Company  were  to  be  held  liable,  only  on  the  requisition 
of  said  Longley  and  the  complainant,  to  convey  any  of 
the  land  and  premises,  and  then  only  on  the  payment  of 
the  sum  of  money  in  said  agreement  stipulated  to  be 
first  paid  on  the  delivery  of  the  deed  so  required  by  the 
said  Longley  and  the  complainant. 

And  it  was  by  said  agreement,  further  expressly  agreed, 
declared,  and   to  be  understood,  that  in  case  the   said 
liougley  and  the  complainant  should  fail  in  the  true  and 
faithful  performance  of  any  of  the  covenants  and  agree- 
nients  therein  contained,  which,  on  their  part  and  behoof, 
were  to  be  paid,  kept,  done,  and  performed,  and  should 
continue  and  neglect  to  pay,  perform,  and  keep  the  same 
for  thirty  days  next  after  any  notice  and  demand  in  wri- 
ting to  pay,  perform,  and  keep  the  same,  then  said  agree- 
inent,  and  everything  therein  contained,  so  far  as  regarded 
the  right  of  the  said  Longley  and  the  complainant  to  re- 
tain any  right  or  interest  in  the  said  premises,  or  to  claim 
^y  deed  for  the  same,  or  any  part  thereofy  except  as 
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therein  after  provided,  should  cease,  determine,  and  be 
utterly  null  and  void,  anything  in  said  agreement  con- 
tained to  the  contrary  thereof  in  anywise  notwithstand- 
ing. 

And  it  was  further  mutually  agreed,  that  the  said  Long- 
ley  and  the  complainant  should  be  at  liberty,  at  any  time 
or  times  thereafter,  to  abandon  and  give  up  said  agree- 
ment, upon  giving  thirty  days*  written  notice  to  the  said 
trustees  of  their  intention  so  to  do,  in  which  case  said 
agreement  should  cease,  determine,  and  become  null  and 
void,  except  only  that  the  said  trustees  should  convey 
any  lot  or  lots  which  the  said  Longley  and  the  complain- 
ant might  have  previously  contracted  to  sell,  upon  re- 
ceiving the  sum  of  $100  for  each  and  every  of  such  lots 
80  contracted  to  be  sold  within  one  year  after  receiving 
such  written  notice  as  aforesaid;  and  incase  the  com- 
plainant and  Longley  should  abandon  said  agreement, 
they  should  forfeit  all  claim  for  any  improvements  which 
they  might  have  made  on  said  premises. 

There  were  other  covenants  in  the  agreement,  but  they 
are  quite  immaterial  to  the  issue  between  the  parties.  On 
the  31st  of  January  following  the  date  of  the  agreement, 
Longley  sold  and  conveyed  all  his  interest  therein  to  the 
complainant,  and  on  the  twelfth  day  of  October  following 
the  complainant  sold  to  one  Edgar  M.  Smith  a  one-third 
interest  in  the  said  agreement  and  lands  and  premises. 
On  the  said  twelfth  of  October,  an  agreement  in  writing 
was  entered  into  between  the  said  trustees,  of  the  one 
part,  and  the  said  Smith  and  the  complainant,  of  the 
other  part,  whereby  it  was  recited  and  witnessed  as  fol- 
lows : 

That  whereas  an  agreement  was  made  and  executed  on 
the  fourth  day  of  August  (1851),  one  thousand  eight 
hundred  and  fifty-one,  between  the  before  named  the 
Trustees  of  the  East  Newark  Company,  of  the  first  part, 
and  Peter  W.  Longley,  of  the  city  of  New  York,  in  the 
state  of  New  York,  and  the  complainant,  of  the  second 
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part,  in  relation  to  the  estate  called  East  Newark,  lying  and 
being  in  the  township  of  Harrison,  in  the  county  of  Hud- 
son aforesaid,  as  by  reference  to  one  part  of  the  original 
agreement,  in  the  possession  of  the  said  the  Trustees  of 
the  East  Newark  Company,  or  to  the  counterpart  thereof, 
in  the  hands  of  the  complainant  and  Edgar  M.  Smith,  or 
to  the  record  thereof,  in  the  office  of  the  clerk  of  the  county 
of  Hudson,  in  Lib.  24  of  Deeds,  from  page  171  to  179, 
would  more  fully  and  at  large  appear :  and  whereas,  since 
the  execution  of  the  said  original  agreement,  the  said 
Peter  W.  Longley  had  sold  and  transferred  his  interest  in 
the  said  agreement  and  to  the  estate  therein  mentioned 
to  the  complainant,  since  which  the  complainant  had  sold 
and  transferred  an  interest  in  the  said  agreement,  and  to 
the  estate  therein  mentioned,  to  the  said  Edgar  M.  Smith, 
who  had  agreed  to  become  responsible  to  the  said  the 
Trustees  of  the  East  Newark  Company  for  the  due  and 
&ithful  performance  of  the  existing  contract,  and  any 
new  arrangement  that  might  be  made  in  relation  thereto, 
or  to  any  and  every  part  thereof. 

And  whereas  the  complainant  and  the  said  Edgar  M. 
Smith  had  asked  for  an  extension  of  time  to  carry  out  and 
perform  the  agreements  contained  in  the  said  original  con- 
tract, so  far  as  regarded  the  ultimate  payment  of  the 
whole  of  the  consideration  money,  until  the  fourth  day 
of  August  (1860),  eighteen  hundred  and  sixty,  and  for 
other  matters,  as  therein  after  mentioned,  and  the  said 
the  Trustees  of  the  East  Newark  Company  had  agreed  to 
grant  the  same  upon  certain  terms  and  conditions,  as  was 
therein  after  mentioned. 

Whereupon  said  agreement  witnessed,  that  for  and  in 
consideration  of  the  covenants  and  agreements  therein  con- 
tained, which,  on  the  part  and  behalf  of  the  respective 
parties  thereto  were  to  be  paid,  kept,  done,  and  performed, 
the  said  the  Trustees  of  the  East  Newark  Company  cove- 
nanted and  agreed  to  and  with  the  complainant  and  said 
£dgar  M«  Smith|  in  manner  following,  that  is  to  say : 
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First,  that  they  would  extend  the  time  for  the  ultimate 
payment  of  the  consideration  money,  and  for  the  due  and 
faithful  performance  of  the  original  agreement  by  the 
complainant  and  said  Edgar  M.  Smith  in  relation  thereto, 
until  the  fourth  day  of  August  (1860),  eighteen  hundred 
and  sixty,  except  as  herein  after  mentioned,  provided  the 
complainant  and  said  Edgar  M.  Smith  should,  on  or  be- 
fore the  first  day  of  November  (1858),  eighteen  hundred 
and  fifty-three,  well  and  truly  pay  the  amount  of  the  debt 
then  due  and  owing  to  Henry  Young,  and  which  was  se- 
cured to  be  paid  by  a  lien  on  the  said  estate  at  East  New- 
ark, and  procure  from  Henry  Young  a  release  and  con- 
veyance of  all  his  right,  title,  and  interest  in  the  said  es- 
tate at  East  Newark,  and  deliver  the  same  to  the  Trustees 
of  the  East  Newark  Company  duly  acknowledged,  unless 
the  said  Henry  Young,  upon  being  paid,  or  a  legal  tender 
of  payment  being  made  to  him  of  the  whole  debt  due 
and  owing  to  him  as  aforesaid,  should  refuse  to  execute, 
acknowledge,  and  deliver  such  release ;  and  in  case  the 
said  debt  was  not  paid  oflt"  and  discharged  to  Henry 
Young,  and  a  release  of  the  estate  obtained  from  him,  and 
delivered  to  the  said  trustees,  then  the  said  provision  for 
an  extension  of  time  w^as  to  cease  and  become  void  and 
of  none  eflfect,  and  the  said  original  agreement,  and  the 
covenants  and  agreements  therein  contained,  to  be  and 
remain  in  full  force  and  virtue  as  if  this  agreement  had 
not  been  made.    And  provided  also,  that  nothing  in  said 
subsequent  agreement  contained  should  exempt  the  said 
Lougley  and  the  complainant,  as  well  as  the  said  Smith 
and  the  complainant,  from  being  compelled  to  perform 
the  said  original  agreement,  so  far  as  related  to  draining 
the  land,  digging  down  the  high  land,  and  filling  up  the 
low  land,  or  meadows,  with  earth,  to  be  removed  from 
the  upland,  and  to  regulate  and  to  fill  up  the  streets,  to 
omend  and  repaif  the  outside  bank,  build  wharves  and 
bulkheads,  or  cause  them  to  be  built,  and  to  do  any  or 
every  other  act,  matter,  or  thing  needful  and  necessary  to 
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lone  that  might  improve  the  said  premises  in  the 
t  advisable  manner  in  their  judgment,  and  according 
le  tenor,  true  intent,  and  meaning  of  the  said  original 
ement,  and  render  the  same  fit  to  be  occupied  and 
roved  by  the  purchasers.  And  the  said  Smith  and 
oomplainant  did  thereby  further  covenant  and  agree, 
Anthony  Dey,  the  president  of  the  board  of  Trustees 
be  said  East  Newark  Company,  should  be  paid  the 
of  ^2000  per  annum,  until  the  4th  of  August,  1860, 
ntil  the  whole  amount  of  purchase  money,  with  the 
rest  thereon  according  to  said  contract,  should  be 
in  manner  following,  that  is  to  say : 
be  complainant  and  said  Smith  covenanted  and 
ed  to  deliver  to  Anthony  Dey,  president  of  the  com- 
fj  on  demand,  at  any  time  in  the  month  of  October 
very  year  previous  to  the  fourth  of  August  (1860), 
r  joint  and  several  notes,  payable  to  the  order  of  An- 
[j  Dey,  to  the  amount  of  $2000,  payable  as  follows : 
)  on  the  15th  of  November  next  thereafter ;  §500  on 
16th  of  February  next  thereafter ;  ?500  on  the  15th 
fay  next  thereafter ;  and  ?500  on  the  15th  of  August 
i  tiiereafter,  in  any  of  the  said  years.  These  sums 
i  not  to  bear  interest,  and  the  amounts  so  paid  with- 
interest  were  to  be  credited  on  the  first  account 
ing  due  on  the  aforesaid  contract  after  the  sum  of 
000,  and  interest  money  due  thereon,  had  been  paid ; 
for  every  one  hundred  dollars  so  paid  to  Henry 
ing  or  Anthony  Dey,  in  manner  aforesaid,  it  was 
ed  deeds  and  releases  for  lots  should  be  given,  at  the 
of  one  lot  for  every  one  hundred  dollars  paid  at  the 
tral  times  when  the  complainant  and  said  Smith  were 
tied  to  receive  the  said  deeds,  according  to  the  several 
^ments  made. 

Jid  the  complainant  and  said  Smith  did,  by  said 
dement,  further  agree  that  interest  should  be  paid 
them,  in  addition  to  the  interest  in  the  original  con- 
't,  on  the  whole  sum  remaining  unpaid  on  and  after  the 
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fourth  day  of  August,  1856 ;  the  precise  balance  should 
be  stated  at  the  end  of  every  year,  and  the  interest  should 
be  paid  half-yearly,  on  the  4th  day  of  August  and  on  the 
4th  day  of  February  in  each  year,  until  the  whole  amount 
due  was  paid. 

And  the  complainant  and  said  Smith  did  further  agree 
to  waive  their  right  to  abandon  the  original  agreement, 
and  also  this  agreement,  after  the  fourth  day  of  August, 
1856,  reserving  the  right  to  do  so  at  any  time  previous  to 
the  4th  of  August,  1856,  if  they  should  think  it  expedi- 
ent so  to  do,  according  to  the  terms  of  the  original  agree- 
ment. 

The  Trustees  of  the  East  Newark  Company  did  further 
agree,  that  when  the  complainant  and  said  Smith  should 
have  well  and  truly,  according  to  the  spirit,  true  intent, 
and  meaning  of  the  original  agreement  and  of  this  agree- 
ment, paid,  done,  performed,  and  kept  all  the  covenants 
and  agreements  therein  contained,  which,  on  the  part  of 
said  Longley  and  the  complainant,  and  the  complainant 
and  said  Smith,  were  to  be  paid,  fulfilled,  and  kept,  then 
and  in  that  case  the  trustees  should  and  would  convey  all 
the  rest,  residue,  and  remainder  of  the  estate  at  East 
Kewark  that  had  not  been  sold  and  conveyed,  but  which 
remained  unsold,  to  the  complainant  and  said  Smith,  and 
to  their  heirs  and  assigns  for  ever. 

And  it  was  thereby  further  agreed  by  the  said  trustees, 
that  all  the  covenants  in  said  original  agreement  made 
on  the  part  of  the  said  trustees  should  extend  to  the 
complainant  and  said  Smith,  and  not  to  the  executors, 
administrators,  and  assigns  of  such  survivor. 

On  the  first  of  May,  1856,  the  complainant^  Smith,  al- 
leged that  they  had  paid  the  full  amount  of  the  purchase 
money,  as  specified  in  the  several  agreements,  and  had 
fulfilled  all  their  covenants,  and  they  claimed  a  conveyance 
of  the  property,  the  title  to  which  remained  in  the  trastees. 
On  the  other  hand,  the  trustees  insisted  there  was  a 
balance  of  the  purchase    money,  which  amounted  to 
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.22,  unpaid,  and  they  also  insisted  that  the  cove- 
respecting  the  improvement  of  the  property  had  not 
iilly  performed.  On  these  grounds,  they  refused  to 
te  the  conveyance. 

)  bill,  after  setting  forth  the  foregoing  agreements 
lets,  and  which  are  undisputed  by  the  defendants, 
alleges,  that  the  complainant  and  said  Smith,  hav- 
iled  in  all  their  efforts  to  obtain  a  conveyance  of  the 
.e  of  the  lands,  and  being  very  desirous  to  have  the 
nd  control  of  the  same,  in  order  to  dispose  thereof 
)ortunity  might  offer,  and  disembarrass  themselves 
arence  to  the  debts  and  liabilities  they  had  incurred 
proving  the  same,  and  to  save  delay  and  the  vexa- 
nd  costs  of  litigation,  and  on  such  accounts  being 
g  to  submit  to  some  injustice  and  sacrifice  of  their 
at,  about  the  1st  of  August,  1853,  came  to  a  final 
nent  as  to  the  consideration  money  of  the  said 
and  premises,  and  the  conveyance  of  the  said  resi- 
hereof,  which  it  was  agreed  that  the  complainant 
lid  Smith  should  secure  to  be  paid  the  further  sum 
921,  which  should  be  in  full  of  the  said  considera- 
doney  expressed  in  said  first  mentioned  agreement ; 
hat  the  complainant  and  said  Smith,  together  with 
t  Smith,  should  enter  into  a  covenant  for  the  per- 
nce  of  such  of  the  covenants  contained  in  said  ori- 
agreement,  which  the  complainant  and  said  Smith 
bound  to  perform  after  the  whole  of  the  aforesaid 
leration  money  was  paid,  that  the  complainant  and 
Smith  should  guaranty  the  payment  of  certain  bonds, 
I  had  been  before  then  received  by  said  company  in 
ent  of  consideration  money,  as  herein  after  men- 
J,  and  that  the  said  Trustees  of  the  East  Newark 
Miny  would  thereupon  convey  to  the  complainant 
dd  Smith,  or  to  such  persons  as  they  might  appoint, 
aid  incorporation  called  the  Trustees  of  the  East 
ok  Company,  and  all  their  chartered  rights,  privi- 
)  and  firanchises,  and  all  its  stock  and  property,  in- 
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eluding  the  residue  of  said  lauds  and  premises ;  that  in 
part  performance  of  said  agreement  on  the  part  of  the 
complainant  and  said  Smith,  and  in  order  to  secure  the 
payment  of  said  sum  of  six  thousand  nine  hundred  and 
twenty-one  dollars  and  sixty-one  cents,  the  complainant 
and  said  Smith  made  and  signed  their  nine  joint  and 
several  promissory  notes,  bearing  date  the  first  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifty-three,  payable  to  the  order  of  one  or  the 
other  of  them,  and  endorsed  by  them  accordingly,  four 
of  which  were  for  the  sum  of  five  hundred  dollars  each, 
and  payable,  respectively,  on  the  fifteenth  day  of  Novem- 
ber, one  thousand  eight  hundred  and  fifty-three,  and  the 
fifteenth  days  of  February,  May,  and  August,  one  thou- 
sand eight  hundred  and  fifty-four ;  four  other  of  said 
notes  were  for  one  thousand  dollars  each,  payable,  re- 
spectively, on  the  first  days  of  March,  June,  September, 
and  December,  one  thousand  eight  hundred  and  fifty-four; 
and  the  other  of  said  notes  were  for  the  sum  of  nine  hun- 
dred and  twenty-one  dollars  and  sixty-one  cents,  and  pay- 
able on  the  first  day  of  March,  in  the  year  one  thousand 
eight  hundred  and  fifty-five.  And  the  said  Smith  further, 
in  pursuance  of  the  said  agreement,  and  in  order  to  se- 
cure the  payment  of  said  promissory  notes,  together  with 
Amanda  D.,  his  wife,  made  and  executed  a  certain  in- 
denture of  mortgage  to  the  said  Anthony  Dey  on  and 
for  forty-two  lots,  being  part  of  said  tract  or  parcel  of 
land  called  East  Newark,  and  each  lot  being  twenty-five 
feet  front  and  rear,  and  one  hundred  feet  deep,  and  bear- 
ing date  the  first  day  of  August,  in  said  year,  eighteen 
hundred  and  fifty-three,  and  duly  acknowledged  by  said 
Smith  and  his  said  wife  on  the  seventeenth  day  of  the 
same  month  ;  that  further,  in  pursuance  of  said  arrange- 
ment, an  agreement  in  writing  was  prepared  by  the  said 
Anthony  Dey,  with  the  assent  of  the  said  Trustees  of  the 
East  Newark  Company,  bearing  date  on  or  about  the 
thirteenth  day  of  August,  in  the  year  of  our  Lord  one 
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thoasand  eight  hundred  and  fiftj-three,  purporting  to  be 
made  between  Anthony  Dey,  James  R.  Dey,  David  Sel- 
den,  Samuel  P.  Williams,  and  Isaac  S.  Miller,  who,  it  is 
certified  by  said  agreement,  were  then  the  Trustees  of 
the  East  Newark  Company,  an  incorporated  company  in 
the  state  of  New  Jersey,  of  the  first  part,  and  the  com- 
plainant and  said  Smith  and  Gerrit  Smith,  of  the  second 
part ;  and  by  the  said  agreement  it  was  recited,  coven- 
anted, and  agreed,  in  substance  and  effect,  as  herein 
after  set  forth,  that  is  to  say : 

Whereas  an  agreement  was  made  and  executed,  on  the 
fourth  day  of  August,  1851,  between  the  Trustees  of  the 
East  Newark  Company,  of  the  first  part,  and  Longley 
and  the  complainant,  of  the  second  part,  in  relation  to 
the  estate  called  East  Newark,  as  by  reference  to  one 
part  of  the  original  agreement,  in  possession  of  the  said 
trustees,  party  of  the  first  part,  or  to  the  counterpart 
thereof,  in  the  hands  of  the  complainant  and  Smith,  or 
to  the  record  thereof,  in^  the  office  of  the  clerk  of  the 
county  of  Hudson,  in  Lib.  24  of  Deeds,  from  pagfe  171  to 
179,  would  more  fully  and  at  large  appear. 

And  whereas,  since  the  execution  of  the  said  original 
agreement,  the  said  Longley  had  sold  and  transferred  his 
interest  in  the  said  agreement,  and  to  the  estate  therein 
mentioned,  to  the  complainant,  since  which  the  com- 
plainant had  sold  and  transferred  an  interest  in  the  said 
agreement,  and  to  the  estate  therein  mentioned,  to  the 
said  Smith,  who,  by  articles  of  agreement,  dated  12th 
October,  1852,  agreed  to  become  responsible  to  the  said 
Trustees  of  the  East  Newark  Company  for  the  due  and 
feithful  performance  of  the  existing  contract,  and  any 
new  arrangement  that  might  be  made  in  relation  thereto, 
and  to  any  and  every  part  thereof. 

And  whereas  the  complainant  and  Smith  had  paid  and 

satisfied  the  said  company  for  the  whole  of  the  considera- 

»tion  money  agreed  to  be  paid  for  the  said  estate  called 

^  Newark  (or  otherwise  secure  the  same  to  be  paid 

Vou  L  R 
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in  a  satisfactory  manner)  so  that  nothing  remained  to  be 
paid,  done,  or  performed  (in  the  said  original  agreements) 
save  and  except  "  as  related  to  draining  the  land,  digging 
down  the  high  land,  and  filling  up  the  low  land,  or  mea- 
dows, with  the  earth  to  be  removed  from  the  upland,  and 
to  regulate  and  fill  up  the  streets ;  to  amend  and  repair 
the  outside  bank,  build  wharves  and  bulkheads,  or  cause 
them  to  be  built,  and  to  do  any  and  every  other  act,  mat- 
ter, or  thing  needful  and  necessary  to  be  done  that  might 
improve  the  said  premises  in  the  most  advisable  manner 
in  their  judgment,  and  according  to  the  tenor,  true  intent, 
and  meaning  of  the  said  original  agreement,  and  rentier 
the  same  fit  to  be  occupied  and  improved  by  the  purchas- 
ers;'* and  also  save  and  except  certain  covenants  and 
agreements  therein  made  by  the  said  company,  at  the 
request  of  the  complainant  and  said  Smith,  to  sell  and 
convey  certain  parts  and  parcels  of  the  said  estate  as  the 
complainant  and  said  Smith  should  require,  and  the  use 
of  certain  streets,  as  in  the  said  agreement  was  therein 
mentioned. 

And  whereas,  also,  the  said  company  did  covenant  and 
agree  with  the  complainant  and  said  Smith,  that  when 
the  complainant  and  said  Smith  should  have  well  and 
truly,  according  to  the  spirit,  true  intent,  and  meaning  of 
the  said  several  agreements,  paid,  done,  performed,  and 
kept  all  the  covenants  and  agreements  therein  contained, 
which  on  the  part  of  said  Longley  and  the  complainant 
and  of  the  complainant  and  said  Smith  were  to  be  paid, 
fulfilled,  and  kept,  then  and  in  that  case  the  Trustees  of 
the  East  Newark  Company  should  and  would  convey  all 
the  rest,  residue,  and  remainder  of  the  estate  at  East 
Newark,  that  had  not  been  sold  and  conveyed,  but  which 
remained  unsold,  to  the  complainant  and  said  Smith,  and 
to  their  heirs  and  assigns  for  ever. 

And  whereas  the  complainant  and  said  Smith,  having 
paid,  or  secured  to  be  paid,  the  consideration  moneys  fof 
the  said  estate,  as  therein  before  mentioned,  felt  desiioos 
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to  possess  themselves  of  the  residae  of  said  real  estate 
unsoldy.and  the  benefit  and  advantage  of  the  incorporated 
company,  and  had  applied  to  the  trustees  of  said  compa- 
ny to  obtain  the  same,  and  had  proposed  and  offered 
Gerrit  Smith  as  security  for  the  true  and  faithful  perform- 
ance of  such  of  the  covenants  and  agreements  on  their 
part  that  remained  to  be  fulfilled,  according  to  the  tenor 
and  effect,  true  intent  and  meaning,  of  said  two  original 
agreements,  and  which  they  were  bound  to  perform,  ful- 
fil, and  keep,  after  said  consideration  or  purchase  money 
mentioned  in  said  agreements  should  have  been  paid  and 
satisfied,  and  more  especially  the  covenants  and  agree- 
ments on  the  part  of  the  trustees,  which  they  had  entered 
into  at  the  request  of  the  complainant  and  said  Smith,  as 
therein  before  mentioned. 

And  said  agreement  did  thereupon  witness,  that  the 
said  the  Trustees  of  the  East  Newark  Company,  in  con- 
sideration of  the  premises  and  of  the  covenants  and 
agreements  therein  after  mentioned  to  be  fulfilled  and 
kept  by  and  on  the  part  of  the  complainant  and  said  Smith 
and  Gerrit  Smith,  and  in  the  further  consideration  of  the 
sum  of  ten  dollars,  to  them  paid  by  the  complainant  and 
said  Smith  and  Gerrit  Smith,  did,  for  themselves  jointly 
and  severally,  and  for  their  respective  heirs,  executors,  and 
administrators,  covenant,  promise,  grant,  and  agree,  to  and 
with  the  complainant  and  said  Smith  and  Gerrit  Smith, 
that  as  soon  after  the  execution  of  said  agreement  as  con- 
veniently might  be,  the  Trustees  of  the  East  Newark 
Company  would  take  such  measures  as  might  be  legal 
and  necessary  to  invest  the  complainant  and  said  Smith, 
or  such  person  or  persons  as  they  might  designate  and 
appoint,  with  the  right  and  title  to  the  said  corporation, 
denominated  the  Trustees  of  the  East  Newark  Company, 
and  all  its  chartered  rights,  privileges,  and  franchises,  and 
all  its  stock  and  property,  including  the  said  lands  and 
premises  remaining  unconveyed  as  aforesaid,  by  resign- 
ing their  respective  offices  as  Trustees  of  the  said  East 
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Kewark  Company  successively,  and  appointing  or  substi- 
tuting, successively,  in  their  places  such  persons  as  the 
complainant  and  Smith  might  designate  and  request  to 
have  so  substituted  and  appointed;  or  otherwise,  that 
they  would  resign  their  respective  offices  as  aforesaid,  or 
in  such  manner  as  might  be  legal  and  expedient,  and  by 
a  new  election,  cause  and  permit  such  other  persons  to 
be  elected  in  their  places  and  stead  as  the  complainant 
and  Smith  might  designate  and  request  to  be  so  elected; 
and  that  thereupon  the  said  the  Trustees  of  the  East  New- 
ark Company  should  and  would  deliver  to  said  new  trus- 
tees, so  substituted  and  appointed  or  elected,  the  charter 
or  act  of  incorporation  of  said  company,  and  all  other 
muniments  of  title  to  and  for  said  estate  and  lands  at 
East  Newark,  so  that  they  might  proceed  in  the  exer- 
cise of  the  corporate  privileges  of  said  East  Newark  Com- 
pany and  the  regular  management  of  the  business  au- 
thorized by  the  charter  of  said  company.  It  being  un- 
derstood that  the  object  and  intent  of  substituting  and 
appointing  or  electing  new  trustees  as  aforesaid  was  to 
transfer  to  the  complainant  and  said  Smith,  or  to  such 
persons  as  they  might  designate,  the  title  to  said  corpora- 
tion, all  its  stock  and  its  privileges  and  franchises,  and 
the  beneficial  title  and  interest  in  and  to  the  said  lands 
and  premises  at  East  Newark  remaining  unconveyed  as 
aforesaid. 

And  said  agreement  further  witnessed,  that  in  consid- 
eration of  the  premises  and  of  the  sum  of  ten  dollars  to 
them  paid  by  the  said  the  Trustees  of  the  East  Newark 
Company,  the  receipt  whereof  was  thereby  acknowledged, 
the  complainant  and  said  Smith  and  Gerrit  Smith  did 
thereby,  for  themselves,  their  heirs,  executors,  and  ad- 
ministrators, covenant,  promise,  and  agree,  to  and  with 
the  said  Anthony  Dey,  James  R.  Dey,  David  Selden, 
Samuel  P.  Williams,  and  Isaac  S.  Miller,  and  the  survi- 
vors and  survivor  of  them,  and  the  executors  and  admin- 
istrators of  sQch  survivor,  that  the  complainant  and  said 
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Smith  should  and  would,  with  all  due  diligence,  proceed 
to  the  due  performance  of  all  and  singular  such  of  the 
covenants  and  agreements  contained  in  the  aforesaid 
original  agreements  therein  before  referred  to,  as  accord- 
in  ic  to  the  tenor  and  effect,  true  intent  and  meaninoc  of 
the  aforesaid  original  agreements,  the  complainant  and 
Smith  were  thereby  bound  to  fulfil,  perform,  and  keep, 
after  payment  and  satisfaction  of  the  whole  purchase  mo- 
ney mentioned  in  said  original  agreements. 

It  was  by  said  agreement  expressly  agreed,  declared, 
and  to  be  understood,  that  in  case  the  complainant  and 
Smith  should  fail  in  the  true  and  faithful  performance  of 
anv  of  the  matters  therein  before  mentioned,  which  on 
their  part  and  behalf  were  to  be  kept,  done,  and  per- 
formed, as  therein  mentioned,  covenanted,  and  agreed, 
and  should  continue  to  neglect  to  perform  and  keep  the 
same  for  thirty  days  next  after  any  notice  and  demand  in 
writing  of  the  said  Trustees  of  the  East  Newark  Company, 
or  any  one  of  them  duly  authorized  by  said  trustees  to 
give  such  notice,  then  the  said  trustees  might  cause  the 
same  to  be  done,  and  the  complainant  and  said  Smith  and 
(ierrit  Smith  would  pay  all  just  damages,  or  necessary 
aud  proper  expenses,  that  might  be  incurred  and  paid  for 
tlie  performance  thereof;  that  the  said  agreement  was 
duly  executed,  in  two  parts,  by  complainant   and  said 
Smith  and  Gerrit  Smith,  under  their  hands  and  seals,  and 
V  the  said  Anthony  Dey,  under  his  hand  and  seal,  and 
the  same,  having  been  so  in  part  executed,  was  taken  b\' 
^aid  Anthony  Dey  for  the  purpose  of  procuring  the  signa- 
tures and  execution  of  the  same  by  the  other  trustees  of 
^aid  company,  parties  to  the  same,  with  the  distinct  un- 
derstanding and  agreement  that  he  would  do  so  with  all 
^'^nvenient  despatch,  and  that  then  the  said  agreement 
should  be  delivered,  each  party  taking  one  part  thereof; 
that  it  was  the  understanding  and  agreement  that  the  said 
P^missory  notes  and  mortgage  and  said  agreement  in 
writing  should  be  delivered  at  the  same  time ;  but  before 
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the  said  agreement  had  been  fully  executed  by  the  parties 
ot  the  first  part  thereto,  as  represented  by  said  Anthony 
Dey,  in  consequence,  as  he  alleged,  of  the  absence  of 
iJavid  Selden,  one  of  said  parties,  and  also  before  said 
mortgage  had  been  executed  and  acknowledged  by  the 
said  Edgar  M.  Smith  and  his  wife,  and  on  or  about  the 
twelfth  day  of  September,  eighteen  hundred  and  fifty- 
three,  the  said  Anthony  Dey  applied  to  the  complainant 
junl  said  Smith,  and  requested  them  to  deliver  to  him  the 
said  promissory  notes,  at  the  same  time  promising  to  have 
said  agreement  fully  executed  and  perfected,  and  to  de- 
liver the  same  to  the  complainant  and  said  Smith  within 
a  short  time  or  a  few  days ;  and  the  complainant  and  said 
Smith,  confiding  in  the  said  promise  and  representations 
ot  said  Anthony  Dey,  delivered  to  him  the  said  nine  pro- 
missory notes,  and  the  said  Anthony  Dey  thereupon  drew 
ui>  and  delivered  to  the  complainant  and  said  Smith  a 
receipt  in  the  words  and  figures  following,  that  is  to  say: 
*'  Received  from  Smith  &  Gilbert  their  nine  promissory 
notes  on  settlement  of  the  account  between  Anthony  Dey 
and  them  for  the  consideration  of  East  Newark,  which  are 
to  be  secured  by  mortgage,  payable  as  follows,  namely- 
all  dated  Ist  August,  1853. 

One  note  for  8500,  due  and  payable  15— -18  Nov.  1853, 


do. 

500, 

do. 

15    18  Feb.  1854, 

do. 

500, 

do. 

15—18  May  1854, 

do. 

500, 

do. 

15— 18  Aug.  1854, 

do. 

1000, 

do. 

1—4  March  1854, 

do. 

1000, 

do. 

1 — 4  June,  1854, 

do. 

1000, 

do. 

1—4  Sept.  1854, 

do. 

1000, 

do. 

1—4  Dec.   1854, 

do. 

921.61, 

do. 

1—4  March  1855, 

$6921.61. 

When  papers  are  completed  and  exchanged,  then  this  t 
be  cancelled. 
12th  September,  1858.  Anthokt  Dey." 
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And  the  complainaiit  further  shows,  that  the  said  papers 
referred  to  in  said  receipt  were  the  said  mortgage  made 
by  said  Smith  and  his  wife,  as  before  mentioned,  and  said 
guarantees  and  the  said  agreement  between  the  Trustees 
of  the  East  Newark  Company  and  the  complainant  and 
said  Smith  and  Gerrit  Smith,  which  had  been  before  in 
part  executed,  as  before  mentioned ;  that  on  the  seven- 
teenth day  of  September  last  aforesaid,  the  execution  of 
said  mortgage  was  duly  acknowledged  by  said  Smith  and 
his  wife,  and  on  or  about  the  same' day  said  mortgage  was 
delivered  to  the  said  Anthony  Dey,  at  his  request,  to  be 
registered,  he  then  still  representing  to  and  promising  the 
complainant  and  said  Smith  to  have  said  agreement  fully 
executed  and  perfected,  and  deliver  the  same  to  them 
without  delay ;  that  at  the  several  times  of  the  dates  of 
said  promissory  notes  and  mortgage  of  the  said  in  part 
executed  agreement,  of  the  delivery  to  said  Anthony  Dey 
of  said  notes  and  mortgage,  and  the  date  and  deliver}-  of 
said  receipt,  the  said  Anthony  Dey  was,  in  equity,  the 
owner,  and  the  only  person  beneficially  interested  in  all 
the  stock,  property,  and  eftects  of  the  said  Trustees  of  the 
East  Newark  Company,  and  was  president  of  the  board 
of  directors  and  executive  committee  of  said  company, 
and  had  substantially  the  entire  management  and  control 
of  said  company,  its  aftairs,  business,  and  property ;  that 
soon  after  the  delivery,  by  the  complainant  and  the  said 
Smith,  of  said  nine  promissory  notes,  and  said  mortgage 
securing  the  payment  thereof,  as  aforesaid,  to  said  An- 
thony Dey,  as  aforesaid,  the  complainant  and  said  Smith 
applied  to  the  said  company,  and  to  the  said  Anthony  Dey, 
individually  and  as  president  and  executive  committee  of 
Baid  company,  for  their  part  of  said  agreement  last  men- 
tioned, and  to  have  the  same  delivered  to  them,  and  for 
the  performance  and  fulfilment  thereof,  and  on  various 
occasions  and  times,  pressed  the  said  application,  insist- 
ing upon  their  right  to  receive  the  same,  and  have  it  per- 
formed and  fulfilled ;  but  the  said  company  and  said  An- 
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thony  Dey  neglected  and  refused  to  deliver  the  same  to 
them,  or  to  perform  and  fulfil  the  same,  and  on  the  con- 
trary thereof,  gave  the  complainant  and  said  Smith  to  un- 
derstand, and  informed  them  that  the  trustee  would  not 
deliver  the  said  agreement,  nor  transfer  the  agreement 
or  corporation,  nor  convey  the  residue  of  said  lands. 

The  bill  then  goes  on  to  state  the  particulars  in  which 
the  complainant  and  Smith  performed  the  contract — the 
amount  of  money  expended  in  the  improvements — the 
refusal  of  the  other  parties,  except  Dey,  to  execute  the 
agreement — and  the  conveyance  by  the  trustees  to  the 
complainant  and  Smith  of  500  lots. 

Subsequent  to  all  the  foregoing  transactions  and  agree- 
ments, viz,  on  the  10th  of  November,  1853,  Smith,  by  his 
deed,  conveyed  to  the  complainant  all  his  right,  title,  and 
interest  in  and  to  the  said  agreements,  and  to  all  the  pro- 
ceeds of  sales  of  said  land  derived  under  the  said  agree- 
ments, and  also  all  his  right,  title,  and  interest  in  and  to 
the  aforesaid  lands  at  East  Newark  mentioned  in  said 
agreements. 

The  prayer  of  the  bill  is,  that  the  said  trustees  and  the 
said  Anthony  Dey,  James  R.  Dey,  David  Selden,  Samuel 
P.  Williams,  and  Isaac  S.  Miller  maybe  required  to  pro- 
duce the  said  agreement  of  the  13th  of  August,  1853,  and 
if  the  same  shall  not  appear  to  have  been  signed  and 
sealed,  that  they  may  be  ordered  and  required  to  sign  and 
seal  the  same,  and  that  it  may  be  delivered  to  the  com- 
plainant, and  that  the  said  trustees  and  said  Anthony 
Dey,  James  E.  Dey,  David  Selden,  Samuel  P.  Williams, 
and  Isaac  S.  Miller  maybe  decreed  to  specifically  perform 
and  fulfil  the  said  agreement,  by  taking  such  measures  as 
may  be  legal  and  necessary  to  invest  the  complainant  and 
said  Smith,  and  such  person  and  persons  as  they  may  de- 
signate, with  the  right  and  title  to  the  said  corporation, 
and  all  its  chartered  rights,  stock,  and  property,  including 
the  lands  unconveyed  by  the  said  Anthony  Dey,  James 
R.  Day,  David  Selden^  Samuel  P.  Williams,  and  Isaac  S. 
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Miller,  resigning  their  respective  offices  as  trustees,  and 
appointing,  saccessively,  in  their  places  such  persons  as 
the  complainant  and  said  Smith  may  request  to  have  so 
substituted  and  appointed,  or  otherwise,  that  they  may  be 
decreed  to  resign  their  respective  offices  as  aforesaid,  or 
in  such  manner  as  may  be  legal  and  expedient,  and  by  a 
new  election,  cause  and  permit  such  other  persons  to  be 
elected  in  their  places  and  stead  as  the  complainant  and 
said  Smith  may  designate  and  request  to  be  so  elected ; 
and  that  thereupon  the  said  Trustees  of  the  East  Newark 
Company,  and  the  said  Anthony  Dey,  James  R.  Dey,  Da- 
vid Selden,  Samuel  P.  Williams,  and  Isaac  S.  Miller  may 
deliver,  or  cause  to  be  delivered,  to  said  new  trustees,  so 
substituted  and  appointed  or  elected,  the  charter  or  act  of 
incorporation  of  said  company,  and  all  other  muniments 
of  title  to  and  for  said  estate  and  lands  at  East  Newark, 
50  that  they  may  proceed  in  the  exercise  of  the  corporate 
privileges  of  the  said  East  Newark  Company,  and  the 
regular  management  of  the  business  authorized  by  the 
charter  of  said  company ;  and  that  the  said  substitution 
and  appointment,  or  election,  of  said  new  trustees  may 
be  in  such  manner  as  to  transfer  to  the  complainant  and 
Baid  Smith,  or  to  such  persons  as  they  may  designate,  the 
title  to  said  corporation,  all  its  stock  and  its  privileges 
and  franchises,  and  the  beneficial  title  and  interest  to  the 
said  lands  and  premises  at  East  Newark  remaining  un- 
conveyed  as  aforesaid,  the  complainant  and  said  Smith 
having  duly  performed  and  fulfilled  the  various  matters 
before  mentioned  which  were  agreed  to  be  done  in  con- 
sideration of  said  agreement  on  their  part,  and  the  com- 
plainant and  the  said  Smith  and  Gerrit  Smith  being  ready 
ftnd  willing  to  fulfil  and  perform  the  covenant  and  agree- 
ment mentioned  on  their  part  to  be  fulfilled  and  per- 
formed, according  to  the  true  intent  and  meaning  thereof, 
or  otherwise,  that  the  said  the  Trustees  of  the  East  New- 
*fk  Company,  and  the  said  Anthony  Dey,  James  R.  Dey, 
^vid  Selden,  Samuel  P.  Williams,  and  Isaac  S.  Miller 
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may  be  decreed  to  convey,  or  to  cause  to  be  conveyed,  to 
the  complainant,  his  heirs  and  assigns,  by  such  deed  of 
conveyance  as  this  court  may  direct,  all  the  residue  of 
said  lands   at  East  Newark  aforesaid  remaining  unsold 
and  unconveyed  as  aforesaid;  or  if  it  should  be  thought 
more  just  and  equitable  so  to  decree,  then  that  an  account 
may  be  taken  of  the  said  purchase  money  agreed  to  be 
paid  as  aforesaid  to  the  said  the  Trustees  of  the  East 
Newark  Company  for  the  said  tract  of  land  as  aforesaid, 
with  all  the  interest  payable  thereon,  and  of  all  the  pay- 
ments made  thereon  by  the  complainant  and  his  asso- 
ciates as  aforesaid,  making  a  just  rebate  or  deduction  for 
interest  on  said  instalment  upon  which  interest  was  not 
payable  until  the  fourth  day  of  August,  eighteen  hundred 
and  fifty-six  ;  and  if  upon  the  taking  of  such  account  it 
shall  appear  that  the  aforesaid  purchase  money  has  been 
paid  and  satisfied,  then  that  it  may  be  decreed  that  the 
said  the  Trustees  of  the  East  Newark  Company,  and  the 
said  Antlionv  Dev,  James  R.  Dey,  David  Selden,  Samuel 
p.  Williams,  and  Isaac  S.  Miller,  the  said  trustees  or  di- 
rectors of  said  company,  may  convey,  or  cause  to  be  con- 
veyed, to  the  complainant  the  said  residue  of  said  lands 
and  premises,  and  also  to  pay,  or  cause  to  be  paid,  to  the 
complainant  the  amount  which  may  upon  the  taking  of 
said  account  be  found  to  have  been  paid  over  and  above 
what  was  sufficient  to  pay  said  purchase  money  in  full ; 
or  if  it  shall  appear,  upon  taking  of  such  account,  tlia't 
said  purchase  money  has  not  been  fully  paid  and  satisfied-^ 
then  that  it  may  be  decreed,  that  upon  the  payment  o^ 
any  amount  found  unpaid  on  account  thereof,  which,  i  ^ 
anything,  the    complainant    is    ready   and   willing  anC^ 
hereby  offers  to  pay,  that  the  said  the  East  Newark  Cona^ 
pany,  and  said  Anthony  Dey,  James  R.  Dey,  David  Se 
den,  Samuel  P.  Williams,  and  Isaac  S.  Miller  may  co 
vey,  or  cause  to  be  conveyed,  to  the  complainant  tl^^ 
aforesaid  residue  of  said  lands  and  premises. 
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The  Chancellor.  The  complainant  is  not  entitled  to 
a  specific  performance  of  the  agreement  of  the  30th  of 
Augast,  1853.  The  agreement  was  not  executed  by  the 
parties.  Even  admitting  the  allegations  of  the  bill  to  be 
true,  that  the  parties  who  did  not  sign  it  were  prevented 
by  the  fraudulent  interference  of  Anthony  Dey,  and  that 
he  alone  is  interested  in  the  subject  matter  of  the  agree- 
ment, the  court  would  not  be  justified,  upon  such  consid- 
erations, in  decreeing  the  specific  performance  of  an 
agreement  which  had  never  been  executed.  But  these 
considerations  might  have  a  bearing  upon  another  ground 
taken — that  the  complainant  is  entitled  to  the  specific 
performance  of  the  agreement  as  a  parol  agreement  which 
has  been  part  performed.  I  do  not  think,  however,  that 
there  has  been  such  a  ^pari  performance  as  entitles  the  com- 
plainant to  a  decree  in  his  favor. 

In  the  first  place,  Dey  was  not  authorized,  as  the  agent 
of  the  other  defendants,  to  make  the  agreement.  He 
had  very  full  powers  given  him  to  act  as  agent  for  the 
board  of  trustees,  as  appears  by  the  minutes  of  the  board, 
but  certainly  nothing  to  authorize  him  to  make  a  disposi- 
tion of  the  chartered  rights  by  a  substitution  of  new  trus- 
tees for  the  old  ones.  Nor  is  there  any  evidence  that  the 
parties  named  in  the  agreement,  and  who  did  not  sign  it, 
gave  their  sanction  to  it.  They  certainly  did  not  do  it 
directly.  They  refused  to  do  so,  as  appears  by  the  min- 
utes of  the  11th  of  November,  1853,  and  by  other  evidence 
in  the  cause. 

But  what  are  the  acts  of  part  performance  which  are 
relied  upon  ?  By  the  agreement,  as  it  appears  in  writing, 
there  was  nothing  for  the  complainant  to  do  but  to  give 
Gerrit  Smith  as  a  guarantor  for  the  faithful  performance, 
by  Smith  and  the  complainant,  of  the  agreements  of  the 
4th  of  August,  1851,  and  of  the  12th  of  October,  1852, 
and  to  give  the  promissory  notes  agreed  upon  in  payment 
of  the  balance  of  the  consideration  money.  The  guar- 
antee has  not  been  given.    It  is  true  Qerrit  Smith  signed 


204  CASES  IN  CHANCERY.  [Oct. 

Gilbert  v.  Trustees  of  East  Newark  Oo. 

the  agreement  of  the  30th  of  August,  but  as  the  agree- 
ment was  not  perfected  by  its  execution,  the  signature  of 
Smith  is  a  mere  nullity.     The  promissory  notes  were 
given,  but  the  complainant  cannot  claim  this  as  part  per- 
formance.  He  has  applied  to  this  court,  and  has  obtained 
its  injunction  to  prevent  Anthony  Dey's  negotiating  the 
notes  or  enforcing  the  payment.     The  complainant  has 
not  been  prejudiced  by  giving  the  notes,  and  a  party  can 
rely  upon  nothing  as  a  part  performance  which  is  not  pre- 
judicial to  him.     The  court  ought  not  to  consider  any- 
thing such  a  part  performance  as  will  take  a  case  out  of 
the  statute,  which  does  not  put  a  party  into  a  situation 
which  is  a  fraud  upon  him,  unless  the  agreement  is  fully 
performed.     At  all  events,  this  is  the  governing  rule  in 
cases  of  this  sort.    2  Stori/'s  Eq.  J.  §  761.     I  think  it  is 
clear  enough  that  the  complainant  gave  the  notes,  and 
that  Dey  received  them,  with  a  view  to  the  agreement 
being  performed.     I  do  not  think  there  is  evidence  of  an 
acquiescence  of  the  other  parties  that  Dey  should  retain 
them  for  that  purpose.     The  money  was  coming  to  Dey, 
and  the  other  parties  had  no  other  control  of  the  matter 
than  that  which  they  exercised,  which  was  a  refusal  to 
complete  the  agreement  which  Dey  had  made  with  the 
complainant. 

The  bill  has  an  alternate  prayer,  that  in  case  the  court 
should  decide  that  the  complainant  is  not  entitled  to  the 
specific  performance  of  the  last  agreement,  that  the  de- 
fendants may  be  decreed  to  convey  to  the  complainant  all 
the  residue  of  the  East  Newark  lands  embraced  in  the 
original  contract  of  the  parties.  This  involves  the  true 
construction  of  the  two  first  agreements  already  referred 
to,  and,  in  a  measure,  the  rights  of  the  respective  parties 
under  them. 

Under  the  agreement  of  the  4th  of  August,  1851,  when 
could  the  vendees  call  upon  the  vendors  for  a  conveyance 
of  the  land  ?  They  were  to  pay  a  consideration  of  one 
hundred  and  twenty-seven  thousand  dollars  for  the  land, 
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within  five  years  from  the  date  of  the  agreement,  with  in- 
terest on  the  sum  of  sixty-five  thousand  dollars  from  and 
after  the  fourth  of  August,  1852,  less  interest  on  any  part 
of  the  principal  sum  of  $65,000,  which  they  might  have 
paid  prior  to  the  said  fourth  of  August,  1852.  They  had  a 
right  to  commence  selling  lots  immediately,  provided  they 
paid  to  the  vendors  one  hundred  dollars  per  lot ;  and  for 
such  lots  the  vendors,  on  the  receipt  of  the  money,  were 
obliged  to  give  the  deed.    I  cannot  see  how  there  can  be 
any  doubt  but  that  under  the  agreement  the  vendees 
were  entitled  to  a  conveyance  of  the  land  when  they  paid 
the  purchase  money.    Upon  the  face  of  the  agreement, 
the  object  of  the  covenants  for  improvements  was  for  no 
other  purpose  than  to  secure  the  payment  of  the  purchase 
money.    The  idea  suggested  in  the  answer,  that  the  de- 
fendants had  in  view  the  philanthropic  purpose  of  benefit- 
ing the  health  of  the  surrounding  country,  may  be  all  true. 
It  is  very  clear  that  this  consideration  was  not  sufficiently 
prominent  in  their  minds  to  suggest  the  propriety  of  era- 
bodying  it  in  the  agreement.    Judging  by  the  agreement 
itself,  and  the  court  has  not  the  right  to  look  any  further, 
it  is  evident  that  these  covenants  were  intended  to  secure 
the  payment  of  the  purchase  money,  and  for  no  other 
purpose.     None  can  read  the  agreement,  and  doubt  for  a 
Daoment  that  the  true  legal  and  equitable  construction  of 
^t  is,  that  if,  on  the  next  day  after  its  execution,  the  ven- 
^Jees  had  paid  the  full  consideration  money,  they  would 
have  been  entitled  to  a  deed  for  the  land.    What  pro- 
priety could  there  possibly  be  in  the  vendors  retaining 
^t^e  title  to  compel  the  other  party  to  make  the  improve- 
ments?   If  the  improvements  were  not  made,  I  doubt 
^^ly  much  whether  the  vendors  could  maintain  an  action, 
^nd  recover  even  nominal  damages,  atler  they  had  re- 
^^ived  the  purchase  money.     While  any  part  of  the  pur- 
^^ase  money  remained  unpaid,  they  might  insist  upon 
^he  performance  of  the  covenants,  for  this  was  the  very 
Purpose  the  covenants  were  intended  to  answer ;  but  the 
Vol.  I.  s 
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case  would  be  very  different  after  the  porchaae  money 
was  paid,  and  their  interest  in  the  land  had  entirely 
ceased.  But  if  they  could  maintain  an  action  upon  the 
covenants,  they  had  no  lien  upon  the  land  for  the  fitithfol 
performance  of  them.  They  were  personal  covenants, 
and  there  was  nothing  pledged  for  their  fulfilment  but  the 
personal  responsibility  of  the  parties.  There  is  no  time 
fixed,  nor  event  mentioned  in  the  agreement,  when  the 
deed  is  to  be  delivered.  It  seems  to  have  been  taken  for 
granted  that  the  vendees  were  to  have  their  deed  when 
they  paid  the  purchase  money.  The  improvements  of  the 
property  would  enable  them  to  sell  lots,  to  which  both  par- 
ties evidently  looked  to  furnish  the  means  by  which  the 
purchase  money  was  to  be  paid*  Until  the  money  was 
paid,  the  vendors  retained  the  power  of  compelling  the 
other  party  to  go  on  with  the  improvements,  whether 
they  sold  any  lots  or  not.  If  they  refused  after  notice, 
the  power  was  retained  of  forfeiting  the  contract.  Every- 
thing in  the  agreement  looked  to  securing  the  payment 
of  the  purchase  money  as  the  prominent  purpose.  I 
think  it  is  manifest  that  this  is  the  sole  object  of  the 
covenants  for  improvements.  They  answered  this  end. 
The  parties  were  enabled,  at  a  much  earlier  period  than 
any  of  them  anticipated,  to  sell  lots  enough  to  pay  off 
the  purchase  money.  And  I  think  this  is  the  best  evi- 
dence of  the  faithfulness  with  which  the  complainant  and 
his  associates  performed  these  covenants. 

The  agreement  of  the  12th  of  October,  1852,  which  is 
a  modification  of  the  agreement  we  have  been  consider- 
ing, does  not  in  any  way  alter  the  legal  rights  of  the  par- 
ties, in  the  particulars  referred  to,  from  what  they  stood  in 
the  first  agreement.  It  was  not  the  intention  of  the  par- 
ties to  make  any  alteration  as  to  those  particulars.  There 
were  some  very  important  alterations,  which  I  shall  not^ 
mention,  as  they  are  not  at  all  material  to  this  controversy*— 

The  last  agreement  contains  the  covenant  on  the 
of  the  vendors,  the  trustees  of  the  East  Newark  Coou' 
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paay,  that  when  the  complainant  and  Smith  should  have 
well  and  traly,  according  to  the  epirit,  trae  intent,  and 
meaning  of  the  original  agreement  and  of  this  agree- 
ment, paid,  done,  performed,  and  kept  all  the  covenants 
and  agreements  therein  contained,  then  and  in  that  case 
the  trustees  of  the  East  Newark  Company  would  convey 
all  the  rest,  remainder,  and  residue  of  the  estate  at  East 
^Newark  that  had  not  been  sold  and  conveyed,  but  which 
remained  unsold,  to  the  complainant  and  said  Smith. 

The  defendants  place  their  refusal  to  convey  upon  the 
following  grounds :  that  they  are  not  bound  to  convey 
until  the  complainant  has  ftilfilled  all  the  covenants  for 
improvements;  that  the  consideration  money  has  not 
been  paid ;  that  the  mortgages  which  they  have  taken  as 
secarity  for  the  purchase  money  are  liens  upon  the  land, 
their  value,  as  such  security,  depending  upon  the  parties 
feithfully  fulfilling  their  covenants  for  improvements,  and 
that  they  were  taken  as  such  payment  upon  the  under- 
standing that  the  covenants  were  to  be  fulfilled;  that, 
therefore,  if  even  by  the  agreement  the  covenants  to  im- 
prove are  mere  personal  covenants,  whose  fulfilment  is 
not  to  be  executed  before  a  deed  can  be  legally  demanded, 
the  defendants  ought  not  to  be  compelled  to  execute  a 
deed,  and  part  with  the  land  which  they  now  hold  as  a 
pledge  for  the  faithful  fulfilment  of  the  covenants.  Lastly, 
the  defendants  contend,  that  if  the  complainant  had  a 
right  to  the  conveyance,  he  has  waived  it  by  accepting 
the  conveyance  of  the  500  lots. 

By  the  agreement  of  1852,  the  time  for  the  payment  of 
the  consideration  money  was  extended  to  the  year  1860. 
The  vendees  were  at  liberty  to  pay  it  sooner.  It  was 
contemplated  that  they  should  proceed  and  sell  the  lots 
as  fast  as  they  could,  and  in  this  way,  from  time  to  time, 
with  the  proceeds,  make  payments  on  account  of  the  con- 
sideration, and  also  carry  on  the  improvements.  Not^th- 
itanding  the  phraseology  employed,  it  is  evident  that  the 
vendees  were  entitled  to  their  deed  as  soon  as  they  paid 
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the  consideration.  As  to  the  improvements  to  be  made, 
they  were  left  very  much  to  the  discretion  of  the  vendees. 
There  was  no  specific  amount  of  work  to  be  done.  They 
were  to  drain  the  land  in  the  most  advisable  manner  in 
their  judgment  They  were  to  dig  down  the  high  land  and 
fill  up  the  low  land  to  the  extent  they  might  deem  reason- 
able and  advisable.  They  were  to  fill  up  the  streets,  to 
amend  and  repair  the  outside  bank,  build  wharves,  and 
to  do  any  and  every  other  act,  matter,  or  thing  needful  or 
necessary  to  be  done  that  might  improve  the  said  pre- 
mises in  the  most  advisable  manner  in  their  judgment.  The 
evidence  shows  that  they  went  on  in  good  faith  to  make 
the  improvements,  and  expended  a  large  sum  of  money 
in  doing  so.  Instead  of  taking  eight  years  to  sell  lots 
enough  to  pay  the  purchase  money,  they  sold  enough  in 
two  years  to  pay  it  nearly  twice  over.  The  improve- 
ments added  to  the  value  of  the  property,  and  enabled 
them  to  sell  the  lots.  Their  success  is  an  evidence  of 
their  good  management,  as  well  as  of  their  good  judg- 
ment in  the  improvements  they  made.  Judging  of  the 
the  expectations  of  the  parties  from  the  terms  and  tenor 
of  the  contract,  their  success  very  far  exceeded  those  ex- 
pectations. That  the  vendees,  up  to  the  term  when  they 
paid  the  purchase  money  and  demanded  their  deed,  had 
proceeded  in  good  faith  to  fulfil  all  the  covenants  on  their 
part,  and  to  the  full  satisfaction  of  the  defendants,  is 
manifest  from  the  following  fact, — on  the  day  that  the 
last  agreement  was  executed,  and  after  it  was  reported  to 
the  board  of  trustees  by  Mr.  Dey,  the  board  entered  upon 
their  minutes  a  resolution  declaring  it  to  be  the  duty  of 
Mr.  Dey,  as  president  of  the  board  and  as  executive  com- 
mittee, whenever  he  should  consider  the  contractors  for 
the  purchase  of  East  Newark  should  fail  or  neglect  to 
perfcfrm  their  several  contracts,  or  any  part  of  them,  to 
take  immediate  measures  to  notify  them  of  such  neglect, 
and  require  from  them  a  strict  performance  of  the  same, 
according  to  the  said  several  agreements ;   and  if  they 
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should  continue  to  neglect,  and  fail  in  the  due  and  faith- 
ful performance  thereof,  according  to  the  spirit,  intent, 
and  meaning  of  the  said  agreements,  to  call  a  meeting  of 
the  board  to  adopt  such  measures  as  they  might  deem  ex- 
pedient and  necessary. 

N'otwithstanding  this  resolution,  there  is  no  intimation 
of  any  complaint  on  the  part  of  Mr.  Dey,  or  his  associ- 
ates, that  the  vendees  had  not  faithfully  performed  all  the 
covenants  of  the  agreement  on  their  part,  until  after  the 
consideration  had  been  paid,  and  until  after  the  pretence 
had  been  set  up,  that  the  vendees  were  not  entitled  to 
their  deed.     Mr.  Dey  had  negotiated  with  them  for  the 
payment  of  the  balance  of  the  purchase  money,  and  had 
received  it.    He  had  reported  to  the  board  that  the  pur- 
chase money  had  been  paid ;  and  although  in  his  report 
to  the  board,  on  the  11th  of  November,  1853,  he  stated 
that  some  difficulties  had  arisen  in  the  construction  of 
some  of  the  covenants  of  the  agreement,  he  did  not  inti- 
mate that  up  to  that  period  there  was  any  default  on  the 
part  of  the  vendees  in  the  performance  of  their  covenants. 
It  was  not  until  February  15th,  1854,  that  he  addressed 
them  a  letter  of  formal  complaint  that  they  had  not  ful- 
filled their  covenants.    The  evidence  clearly  shows  that 
up  to  the  time  when  they  paid  the  balance  of  the  pur- 
chase money,  and  required  a  deed  for  the  residue  of  the 
property,  the  vendees  had  faithfully  fulfilled   all   their 
covenants.     It  was  after  difficulties  had  arisen  in  refer- 
ence to  their  respective  rights  under  the  agreement  that 
the  vendees  ceased  their  improvements,  and  determined 
to  have  their  rights  determined  by  a  judicial  tribunal.     I 
think,  when  they  demanded  their  deed,  the  defendants 
^d  no  right  to  refuse  upon  the  ground  that  the  covenants 
J^eapecting  the  improvements  had  not  been  fulfilled. 

Another  ground  taken  by  the  defendants  is,  that  the 
^consideration  has  not  been  paid.  On  or  about  the  1st  of 
"^^gast,  1858,  it  was  ascertained,  by  a  statement  of  ac- 
^unts  made  by  Anthony  Dey  himself  that  there  was  a 
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balance    due  on   account  of  the    purchase    money  of 
$0921.61,  and  he  agreed  to  receive  nine  pronaissory  notes 
of  Gilbert  and  Smith,  amounting  in  the  aggregate  to  this 
8um,  in  payment.     On  the  15th  of  August  following,  the 
notes  were  given,  and  Dey  gave  a  receipt  stating  the  re- 
spective amounts  and  dates  of  the  notes,  and  that  he  had 
received  them  on  settlement  of  the  account  between  him- 
self and  Gilbert  and  Smith  for  the  consideration  of  East 
Newark.     In  the  agreement  of  the  30th  of  August,  1853, 
which  was  signed  by  Anthony  Dey,  it  was  recited  that 
Gilbert  and  Smith  had  paid  the  company  the  whole  of 
the  consideration  money  agreed  to  be  paid  for  the  estate 
called  East  Newark,  or  otherwise  secured  the  same  to  be 
paid  in  a  satisfactory  manner,  so  that  nothing  remained 
to  be  paid,  done,  or  performed  in  the  said  original  agree- 
ments, except  as  relates  to  draining  the  land,  &c.    On  the 
11th  of  November,  1853,  Mr.  Dey  reported  to  the  board 
that  the  consideration  had  been  paid  and  satisfied.     It  is 
satisfactorily  proved  that  the  consideration  was  paid,  part 
in  money,  part  in  bonds  and  mortgages,  which  were  ac- 
cepted as  payment,  and  the  balance  by  the  nine  promis- 
sory notes,  as  stated.    These  bonds  and  mortgages,  to  the 
amount  of  about  $89,000,  were  passed  oft'  by  the  com- 
pany to  pay  its  creditors,  and  thirty-eight  thousand  dol- 
lars were  transferred  to  Dey  for  a  debt  due  him.    The 
answer  admits  that  it  was  arranged  between  Anthony 
])cy  and  the  complainant  and  Smith  that  sales  of  lots  on 
certain  terms  might  be  made,  Dey  being  first  advised  be- 
fore the  completion  of  each  particular  sale,   and  bonds 
and  mortgages  be  taken  in  the  name  of  the  trustees,  and 
that  if  the  said  trustees  could  assign  them  in  payment  of 
the  claims  held  by  parties  entitled  to  be  paid  out  of  the 
estate  of  East  Newark,  they  could  do  so,  and  they  should 
be  regarded  as  so  much  on  account  of  the  consideration 
money  of  the  first  agreement.     Notwithstanding  the  an- 
swer avoids  telling  us  whether  this  agreement  was  carried 
put,  it  is  proved  that  it  was,  and  that  the  sales  were  made> 
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that  the  bonds  and  mortgages  were  taken  in  the  name  of 
the  trustees,  and  were  transferred  and  used  by  them  in 
payment  of  claims  against  the  company. 

In  the  face  of  this  accumulation  of  evidence  as  to  the 
fact  of  the  payment  of  the  consideration,  is  the  following 
denial  in  the  answer :  they  deny  that  the  consideration 
money  originally  agreed  to  be  paid  for  said  land  has  been 
paid  or  satisfied  to  the  said  company ;  that  in  truth  and 
fiact  the  greater  part  of  the  sum  found  by  said  accountant 
to   be  due  still  remains  unpaid ;  and  that,  besides  that, 
among  the  bonds  and  mortgages  reckoned  by  said  ac- 
countant as  so  much  paid  are  the  bonds  and  mortgages 
of  said  Gilbert  and  Smith  for  many  thousand  dollars, 
which  cannot  and  ought  not,  being  merely  the  covenant 
of  the  same  parties  to  pay  in  another  form,  to  be  taken  as 
payment  of  the  amount  due  by  them.     This  is  techni- 
cally true.    The  money  has  not  been  paid.     The  consider- 
ation has  not  all  been  paid  in  mo7iey,  but  mostly  in  bonds 
and  mortgages,  which  have  been  received  in  lieu  of  money, 
and  in  satisfaction  of  the  consideration  which  the  ven- 
dees agreed  to  give  for  the  property.     The  vendors  have 
no  further  legal  or  equitable  claim  upon  the  vendees  for 
the  purchase  money,  nor  have  they  any  equitable  lien  or 
claim  upon  the  land  for  it. 

But  it  is  said,  on  behalf  of  the  defendants,  thev  ougrht 
not  to  be  compelled  to  convey  the  land,  because  the  value 
of  these  mortgages  which  have  been  taken  as  payment 
depends  upon  the  faithful  fulfilment  of  the  covenants  to 
improve  the  property,  and  that  it  is  right  and  equitable 
they  should  retain  the  title  to  the  residue  of  the  property 
as  a  security  for  the  faithful  fulfilment  of  the  covenants. 
I  cannot  see  that  they  have  any  such  right.  If  the  cove- 
nants are  not  fulfilled,  they  must  look  to  the  personal  re- 
sponsibility of  the  parties.  As  I  have  before  said,  the 
vendees  have  thus  far  performed  all  their  covenants. 
Having  paid  the  consideration,  the  vendors  have  no  right 
to  hold  the  land  as  a  security  for  any  future  default.  Sup- 
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pose,  the  day  after  the  agreement  bad  been  made,  the 
purchase  money  had  been  paid,  it  cannot  be  pretended 
that  the  vendors  could  have  retained  the  title  to  the  land 
as  a  security  for  the  fulfilment  of  the  covenants,  or  that 
they  might  have  conveyed  just  so  much  of  the  land  as 
they  pleased,  and  have  retained  the  residue  as  security. 
Having  received  bonds  and  mortgages  as  payment  does 
not  alter  the  rights  of  the  parties  in  this  respect.  That 
they  accepted  the  mortgages  with  the  expectation  that 
they  were  not  bound  to  convey  the  land  until  the  cove- 
nants were  fully  performed,  cannot  raise  any  equity  in 
their  behalf,  unless  they  can  show  that  this  expectation 
was  excited  by  the  assurances  or  conduct  of  the  vendees. 
This  they  have  not  done.  If  they  have  misunderstood 
their  rights  under  the  contract,  such  a  mistake  on  their 
part  cannot  alter  the  rights  of  the  other  parties  to  it.  It 
is  very  clear  that  the  bonds  and  mortgages  were  given  in 
payment  by  the  vendees  with  the  expectation  that  when 
the  consideration  was  paid  they  were  to  receive  a  deed 
for  the  property,  and  that  the  vendors  accepted  them 
knowing  that  such  was  the  vendees*  expectation.  It  is  a 
fraud  upon  the  vendees  to  have  accepted  the  mortgages 
knowing  such  to  have  been  their  expectation,  and  then 
to  retain  the  mortgages,  and  refuse  to  comply  with  the 
terms  upon  which  they  were  delivered. 

The  last  ground  taken  by  the  defendants  is,  that  by  the 
complainant's  accepting  the  conveyance  of  the  600  lots, 
he  waived  his  right  to  a  deed,  if  he  had  any,  for  the  resi- 
due of  the  property  until  the  covenants  in  dispute  were 
fully  performed.  Anthony  Dey,  on  the  part  of  himself 
and  his  co-trustees,  on  the  one  side,  and  the  complainant 
and  Smith,  on  the  other,  made  a  settlement,  and  then  en- 
tered into  the  agreement  which  we  first  considered,  by 
which  the  complainant,  among  other  things,  was  to  have 
a  conveyance  of  the  residue  of  the  land.  He  settled  his 
accounts  with  Dey  upon  the  basis  of  this  agreement.  The 
complainant  waived  a  demand  of  912,000,  which  seems 
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to  hav#  been  well  founded,  and  settled  for  the  balance  of 
the  purchase,  which  was  ?6921.61,  by  promissory  notes. 
Mr.  Dey  reported  to  the  board  the  agreement,  and  they 
refused  to  confirm  what  he  had  done.  He  then  reported 
that  Gilbert  and  Smith  "  desired  to  have  a  portion  of  the 
property  conveyed  to  them,  leaving  in  the  hands  of  the 
company  a  suflScient  quantity  as  security  for  the  due  and 
fiiithAil  performance  of  the  covenants  and  agreements 
contained  in  their  agreement  with  the  company.'*  There 
is  not  a  particle  of  evidence  that  Mr.  Dey  had  any  au- 
thority whatever,  from  the  complainant  or  Smith,  to 
make  such  a  report.  The  whole  tenor  of  the  evidence 
and  the  negotiations  and  correspondence  between  the 
parties  tend  to  show  that  he  had  no  such  authority.  The 
conveyance  of  the  500  lots  was  accepted  without  any 
knowledge  of  the  proceedings  of  the  board,  as  far  as  the 
proof  goes.  At  the  same  meeting,  the  board  passed  a 
resolution  that  the  president  of  the  board  should  convey 
absolutely  and  unconditionally  500  of  the  lots  remaining  un- 
sold to  Gilbert  and  Smith.  It  is  true  the  complainant 
and  Smith  knew  that  the  trustees  claimed  the  right  to 
hold  the  balance  of  the  property,  and  they  accepted  the 
deed  knowing  this  claim.  But  on  the  other  hand,  the 
trustees  gave  the  deed,  knowing  that  the  complainant  in- 
sisted upon  their  right  to  a  conveyance  of  the  whole  with- 
out requiring  them  to  relinquish  such  claim.  The  min- 
utes of  the  11th  of  November,  1853,  must  be  laid  out  of 
view.  They  were  the  proceedings  of  the  trustees,  of 
which  the  complainant  and  Smith  had  no  notice.  Their 
rights  cannot  be  aftected  by  them.  They  are  nothing 
more  than  the  declarations  of  one  party  made  in  the  ab- 
sence of  the  other  party.  I  do  not  think  any  rights  were 
Waived  by  either  party  by  the  giving  or  accepting  the 
deed. 

My  opinion  is,  that  upon  the  complainant's  paying  the 
^^otes  mentioned  in  the  receipt  of  the  12th  of  September, 
1853,  he  is  entitled  to  a  conveyance  of  the  residue  of  the 


0-A.SES 


▲  DJUDOin     IN 


THE   COURT   OF  CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY. 


FEBRUARY  TERM,  1859. 


Knight  and  others  vs.  Packer  and  others. 

If  a  deed  is  ezecated  on  the  part  of  a  debtor  with  an  intent  to  delay  his  credi^ 
ors,  that  intention  will  make  the  deed  frandnlent  in  fact  against  his  ereditovk 

The  bill  alleged  that  the  debtor  had  assigned  his  property  with  the  purpose  of 
delaying  and  defrauding  his  creditors:  the  answer  denied  that  there  was  any 
iraad  in  fact,  admitted  the  assignment,  and  averred  that  if  the  propeity 
coald  be  sold  at  a  fair  price,  it  would  be  sufficient  to  meet  the  demands  d 
the  creditors.  This  answer  was  held  to  be  an  acknowledgment  that  tht 
deed  was  executed  to  prevent  the  property  being  sacrificed,  and  to  place  it 
beyond  the  reach  of  the  ordinary  process  of  law,  and  was  therefore  void  u 
against  creditors. 

It  is  no  justification  of  such  a  disposition  of  property  that  it  will  aell  to  botlsr 
advantage  than  it  would  if  sold  by  the  sheriflT  under  execution. 

A  debtor  who,  believing  himself  solvent,  places  his  property  beyond  the  reach 
of  the  process  of  the  law,  whatever  may  be  the  pretence  under  which  bs 
cloaks  the  act,  "hinders,"  "delays,"  and  *'  defirauds"  hia  oreditors, 

A  debtor,  with  full  knowledge  that  he  is  solvent,  may,  on  the  eve  of  a  jodf 
ment  against  him,  make  a  general  assignment  of  his  property  for  the  benefit 
of  his  creditors,  but  he  must  do  so  in  conformity  with  the  statute. 

Where  an  assignment  made  by  a  debtor  in  favor  of  creditors  dictates  terms ft> 
them  at  variance  with  the  protection  afforded  to  them  by  the  statate*  it  i> 
fraudulent  in  law. 


T.  H.  Dudley y  for  complainants. 
P.  D.  Vroomy  for  defendants. 
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Thb  ^hancbllob.  This  bill  is  filed  by  the  complain- 
aats,  on  behalf  of  themselves  and  such  other  creditors  of 
John  Packer  as  shall  contribute  to  the  expenses  of  this 
suit,  to  set  aside  a  deed  of  trust  made  by  Packer  to  John 
W.  Fennimore  and  Charles  Stokes.  The  complainants 
are  judgment  and  execution  creditors  of  Packer,  and  they 
complain  of  this  deed  as  fraudulent  in  fact  and  in  law, 
and  as  having  been  made  for  the  purpose  of  delaying  and 
defeating  creditors.  The  answers  deny  that  there  was 
any  fraud  in  &ct.  The  cause  is  brought  to  a  final  hear- 
ing upon  the  bill  and  answers. 

Although  the  debtor  denies  that  he  had  any  fraudulent 
intent  in  executing  the  deed,  he  avows  that  he  was  sol- 
vent at  the  time,  and  was  able  to  pay  his  debts ;  and  that 
his  property,  if  it  could  be  sold  at  a  fair  and  reasonable 
price,  would  be  sufiicient  to  meet  the  demands  of  his 
creditors.    This  is  but  an  acknowledgment  that  he  ex- 
ecuted the  deed  to  prevent  his  property  being  sacrificed 
under  the  impending  suit  at  law  of  the  complainants.    If 
the  deed  was  executed  on  the  part  of  the  debtor  with  an 
intent  to  delay  his  creditors,  that  intention,  being  a  fraud- 
ulent one,  will  make  the  deed  fraudulent  in  fact  against 
his  creditors.    The  vigilant  creditor  has  a  right  to  have 
the  property  of  his  debtor  subjected  by  due  process  and 
course  of  law  to  the  payment  of  his  debts,  and  any  dis- 
position by  the  debtor  of  his  property,  to  have  it  appro- 
priated in  any  other  way  for  that  purpose,  is  in  violation 
of  the  legal  rights  of  his  creditor,  and  is  a  fraud  upon 
him.    The  complainants  were  prosecuting  at  law.    They 
were  on  the  eve  of  recovering  a  judgment.    At  that  mo- 
ment the  defendant  executes  a  deed  for  specific  real  estate 
to  Feunimore  and  Stokes,  for  the  benefit  of  his  creditors, 
upon  certain  terms  in  the  deed  specified.    He  declares 
that  he  is  solvent ;  that  he  has  property  enough  to  pay  his 
debts;  that  he  will  not  have  it  sacrificed  by  a  sale  on 
judgment  and  execution ;  that  the  creditors  must  take  it 
on  his  terma ;  and  to  carry  out  these  purposes,  he  makes 
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the  deed  of  trust.  That  it  was  made  for  the  puqpose  of 
delaying  the  complainants  in  the  collection  of  their  debts, 
is  substantially  avoided.  Its  justification  is,  that  the  pro- 
perty would  sell  to  better  advantage  by  the  disposition  he 
has  made  of  it  than  by  the  sheriff  under  an  execution. 
A  debtor  cannot  take  his  property  in  this  way  beyond  the 
reach  of  the  law  for  his  own  benefit  and  to  the  delay  of 
his  creditors.  He  cannot,  by  a  deed  of  this  kind,  get  a 
further  delay  in  paying  his  debts. 

This  case  is  to  be  examined  and  decided  upon  the  ac- 
knowledged fact,  that  the  property  is  sufficient  to  pay  all 
the  debtor's  liabilities.  This  he  admits  in  his  answer, 
and  the  admission  should  be  taken  very  strong  agaiust 
him,  because  he  does  not  give  us  the  value  of  the  pro- 
perty, or  the  encumbrances  upon  it,  or  the  amount  of  his 
debts,  or  any  clue  whatever  by  which  we  can  approxi- 
mate, by  any  calculation,  as-to  how  the  value  of  the  pro- 
perty will  compare  with  the  amount  of  his  debts.  The 
debtor,  anticipating  that  his  expectations  would  be  real- 
ized, has  provided  for  the  disposition  of  the  surplus. 

"A  voluntary  assignment  was  executed  by  A.  and  B., 
conveying  the  whole  of  their  estate  and  effects  to  C,  in 
trust  for  the  benefit  of  all  their  creditors.  It  appeared, 
by  the  answer,  that  the  assignors  executed  it  because  they 
were  unable  to  pay  their  debts,  as  they  would  respectively 
fall  due  and  become  payable,  and  with  a  view  of  having 
their  effects  and  claims  turned  to  the  best  account,  and  to 
have  them,  or  the  proceeds  thereof,  applied  to  the  pay- 
ment and  satisfaction  of  their  debts  and  liabilities,  so  fer 
as  the  same  were  necessary  for  that  purpose.  It  also  ap- 
peared that,  at  the  time  of  its  execution,  the  assignor? 
supposed  they  were  solvent,  and  would  have  a  surplus 
after  paying  all  their  debts.  Held,  that  the  assignment 
was  made  with  the  intent  to  hinder,  delay,  or  defraud  the 
creditors  of  A.  and  B."  Van  Nesi  v.  Yoe  and  others.  1 
Sand.  Ch.  JR,  4.  The  Vice  Chancellor  in  this  case  remarks-- 
"  The  law  provides  that  the  debtor  shall  fulfil  his  oblig»- 
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tions,  and  on  his  definnlt  it  gives  to  the  creditor  his  ^  law* 
ful  suit'  for  the  recovery  of  his  demand,  and  the  sale  of 
the  property  of  the  debtor  for  its  payment  This  is  a 
strict  right.  And  the  debtor  who,  believing  himself  more 
than  solvent,  places  his  property  beyond  the  reach  of  the 
process  of  the  law,  whatever  may  be  the  pretence  under 
which  he  cloaks  the  act,  in  the  language  of  the  statute  of 
frauds,  .*  hinders'  and  ^  delays,' and  ultimately  ^  defrauds' 
his  creditors.  It  is  no  answer  to  this  argument  to  say, 
that  the  debtor  provides  an  ample  fund  for  the  payment 
of  the  debt,  and  that  the  creditor  is  yUimcUely  to  be  paid 
in  full.  The  law  gives  to  the  creditor  the  right  to  deter- 
mine whether  his  debtor  shall  have  further  indulgence,  or 
whether  he  will  pursue  his  remedy  for  the  collection  of 
the  debt." 

m 

It  may  be  asked,  whether  a  debtor,  on  the  eve  of  a 
judgment  against  him,  and  with  full  knowledge  that  he 
is  solvent,  and  with  property  which,  under  the  hammer  of 
the  sheriff,  will  more  than  pay  his  debts,  may  not  make  a 
general  assignment  under  the  act  for  the  benefit  of  his 
creditors.     Undoubtedly  he  may.    The  law  has  made 
this  provision  for  the  benefit  of  creditors,  and  to  secure  to 
them  an  equal  and  just  division  of  the  estates  of  their 
debtors.     It  secures  the  creditor  by  compelling  the  debtor 
to  give  an  inventory  of  his  property  under  oath— by  com- 
pelling the  assignee  to  give  security  for  the  faithful  per- 
formance of  his  trust — ^by  providing  a  mode  to  protect 
the  bonafde  creditor  from  mere  fictitious  demands  against 
the  estate— by  exceptions  to  and  trial  of  claims— by  pro- 
vidiug  a  mode  for  the  sale  of  the  property — and  by  secur- 
ing to  the  creditors  an  easy  and  expeditious  mode  of  hav«> 
ing  the  trust  executed.     This  act  is  for  the  benefit  of  the 
creditors,  and  not  of  the  debtor.    It  is  not  to  prevent  the 
debtor's  property  fix)m  being  appropriated  by  the  creditors 
by  doe  course  of  law^  but  it  provides  a  due  course  of  law 
^  which  it  may  be  so  appropriated.    But  the  debtor  in 
this  case  haa  i|ot  availed  himself  of  the  benefit  of  the 
Vol.  I.  T 
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Statute.  He  has  chosen  his  own  mode  of  assignment 
He  has  directed  his  trastees  to  sell  his  property  at  public 
or  private  sale,  and  to  pay  such  creditor  as  shall,  within 
a  year,  exhibit  their  claims  under  oath,  and  to  hold  the 
surplus  for  his  benefit. 

In  my  judgment,  the  intent  with  which  the  debtor 
made  the  deed  was  a  fraudulent  one.  The  effect  of  it  is 
to  delay  the  complainants  in  the  collection  of  their  debts. 
The  deed  must,  therefore,  be  declared  fraudulent  aud  void 
as  against  creditors. 

But  I  consider  this  deed  fraudulent  in  laWj  because  it  is 
in  contravention  of  the  assignment  act.  This  deed  is  in 
effect  an  assignment  of  all  the  debtor's  property  for  the 
benefit  of  his  creditors.  It  conveys  real  estate  only,  and 
particularly  describes  it  in  the  deed.  But  the  amended 
bill  charges  that  this  is  all  the  real  estate  of  the  debtor, 
and  that  he  is  possessed  of  no  personal  property  within 
the  state.  These  allegations  are  not  denied,  and  must  be 
taken  as  true. 

This  raises  the  question,  whether  a  debtor  can  make 
an  assignment  of  his  property  for  the  benefit  of  his  credit- 
ors in  any  other  mode,  except  under  the  act,  which  may 
not  be  avoided  by  judgment  and  execution  creditor.  The 
act  directs  how  a  general  assignment  shall  be  made  and 
executed.  If  it  is  made  in  the  manner  the  act  prescribes, 
the  creditors  must  submit  to  it.  The  judgment  creditor 
must  come  in  under  the  assignment,  and  cannot  enforce 
his  judgment  against  the  debtor^s  property.  The  statute 
has  guarded  and  protected  his  rights  under  such  an  as- 
signment. But  may  a  debtor  make  an  assignment  disre- 
garding the  provisions  of  the  statute,  aud  compel  a 
creditor  to  come  in  under  it? 

Is  this  assignment  good  ?  It  gives  the  creditors  a  year 
to  present  their  claims.  The  statute  gives  three  months. 
It  directs  the  trustees  or  assignees  to  pay  such  claims  as 
shall  be  presented  under  oath  within  a  year.  The  statute 
protects  the  bona  fide  creditor  b^  allowing  him  to  file  ex- 
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ceptioQs  to  the  claim  of  any  creditor,  and  to  have  the 
claim  tried  bj  a  jury.  This  deed  cuts  off  all  creditors 
from  any  right  to  a  dividend  who  do  not  present  their 
claims  within  a  year,  and  directs  the  trustees  to  hold  the 
surplus  for  the  debtor's  benefit.  The  statute  allows  a 
creditor  to  avail  himself  of  the  proceeds  of  the  debtor's 
estate  as  long  as  there  is  a  fund  in  the  hands  of  the  as- 
signee. 

Again.  This  deed  provides  that  the  debtor  shall  re- 
main in  possession  of  the  property,  and  in  the  receipt  of 
the  rents  and  profits,  so  long  as  the  property  remains  un- 
disposed of.  Most  certainly  a  debtor  cannot  make  such 
a  disposition  of  his  property  and  hold  his  creditors  at 
^rms  length.  lie  cannot  delay  a  judgment  creditor,  and 
say  to  him,  "you  must  take  satisfaction  of  your  debt  out 
of  my  property  in  the  mode  I  have  provided,  and  suspend 
further  proceedings  under  your  judgment."  The  assign- 
ment, on  the  face  of  it,  is  made  for  the  benefit  of  credit- 
ors. But  it  is  unreasonable  and  prejudicial  to  their  in- 
terest. It  puts  the  property  beyond  their  reach.  It  is  an 
assignment  for  the  benefit  of  creditors,  and  yet  deprives 
them  of  the  benefit  of  the  statute  regulating  such  an  as- 
sis^nment.  It  dictates  terms  to  the  creditors  at  variance 
with  the  protection  aflbrded  them  by  the  statute.  There 
is  no  list  of  creditors,  or  any  intimation  as  to  their  num- 
ber, or  as  to  the  amount  of  their  debts,  and  it  does  not 
give  to  them  what  they  are  entitled  to  by  law — security 
from  the  trustees  for  the  faithful  execution  of  the  trust. 

I  think  such  a  deed  is  void  against  creditors.  "Whether 
the  debtor  executed  it  with  a  fraudulent  intent  or  not,  it 
18  in  violation  of  the  rights  of  creditors.  It  delays  them 
in  the  collection  of  their  debts,  and  must  be  regarded, 
in  equity,  as  a  legal  fraud,  and  as  such  declared  void  as 
against  them. 
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Kent  9.  Adamnstntor  of  De  Baan. 


Chables  Kent  r^.  Adhikistbatob  of  De  Bau5. 

Ad  injaiiction  will  Dot  be  retained  which  rests  on  an  agr^ment,  alleged  to  bsve 
been  lost,  where  the  bill  does  not  state  that  any  application  for  such  sgree* 
ment  has  been  made  to  the  person  with  whom  it  stated  it  was  deposited, 
and  contains  no  averment  that  the  contents  of  the  lost  instniment  cu  be 
proved,  and  where  the  other  party  to  such  agreement  is  deceased. 


The  Chancellor.  The  grounds  for  this  injunction  rest 
upon  two  facts,  stated  in  the  hill— Jirst^  that  there  was  a 
written  agreenaent  between  the  complainant  and  James 
De  Baun  that  the  latter  should  look  to  James  A.  and 
Kicholas  Kipp  for  payment  of  the  note ;  and  second,,  that 
there  was  an  understanding  between  the  complaiuaDt 
and  the  defendant,  De  Baun,  that  the  suit  was  instituted 
against  him  not  for  the  purpose  of  recovering  and  enforc- 
ing a  judgment,  but  because,  the  note  being  joint,  the 
Jaw  required  the  action  to  be  brought  in  the  form  it  was. 

The  bill  itself  is  a  very  feeble  one,  in  its  statement  of 
facts,  to  justify  the  interference  of  the  court.     It  states 
that  the  written  agreement  referred  to  was  placed  in  the 
hands  of  Caffrey  and  White,  and  that  the  complainant 
has  made  diligent  search  for  it,  and  cannot  find  it.    There 
is  no  allegation  that  any  application  for  the  paper  has 
been  made  to  the  parties  with  whom  it  is  alleged  it  was 
deposited.     But  what  is  still  more  material,  there  is  no 
allegation  that   the  complainant  can  prove  by  any  one 
the  contents  of  the  lost  agreement.     The  defendants  are 
the   personal   representatives  of  James  DeBaun,  with 
whom  it  is  said  the  agreement  was  made,  and  there  i» 
no  pretence  that  they  have  any  knowledge  of  the  agree- 
ment or  its  contents.    If  the  complainant  cannot  prov^ 
the  agreement,  it  is  useless  to  continue  this  injunctioUi. 
Since  the  coming  in  of  the  answer,  it  is  clear  that  be  can-- 
not  prove  it.    The  defendants  not  only  deny  all  personal- 
knowledge  of  it,  but  they  state  facts  and  circamstance^ 
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altogether  inconsistent  with  the  existence  of  any  such 
agreement.  And  farther,  they  state  that  they  have,  since 
the  bill  was  filed,  called  upon  the  surviving  partner  of  the 
firm  of  Caffrey  and  White,  who  informed  them  that  he  was 
present  at  the  time  of  the  transaction  which  induced,  as  the 
bill  aflirms,  the  giving  of  the  alleged  agreement ;  that 
there  was  no  such  agreement,  and  none  like  it  was  ever 
placed  in  the  hands  of  Caffrey  and  White. 

As  to  the  other  fact — ^that  there  was  an  understanding 
between  the  complainant  and  the  defendant,  De  Baun, 
that  the  suit  was  brought  against  him  only  because  it 
was  necessary  to  comply  with  the  forms  of  law — it  is 
stated  in  the  bill  in  a  manner  not  calculated  to  inspire 
much  confidence.  It  does  not  state  that  there  was  any 
agreement  that  the  judgment  should  not  be  enforced 
against  the  complainant.  It  is  not  said  that  De  Baun 
went  to  the  complainant  to  explain  the  necessity  of  pro- 
secuting him,  but  it  is  simply  stated  that  there  was  an 
\mder standing^  without  any  statement  as  to  particulars. 

The  answer  denies  that  there  was  any  such  understand- 
ing, and  it  denies  all  knowledge  of  the  facts  which  could 
give  any  occasion  for  such  an  understanding. 

The  answer  is  a  very  full  and  satisfactory  one,  and  I 
think  the  defendants  are  entitled  to  have  the  injunction 
dissolved. 


Wheaton  and  Cole  vs.  Phillips  and  wife. 

^  feme  covert  holding  real  and  personal  estate  in  her  own  right  under  the  act 
of  1852,  and  carrying  on  a  separate  basiness  on  her  own  account  to  a  large 
extent,  is  answerable  in  this  court  for  a  debt  incurred  in  such  business. 

Remedies  should  adapt  themseWes  to  the  times,  and  to  new  customs  and  man- 
ners, as  they  arise ;  and  in  view  of  the  legislative  enactments  on  the  subject 
of  the  rights  of  married  women,  no  reason  appears  to  exist  why  courts  of 
Uw  should  not  maintain  an  action  for  debts  due  from  the  wife :  the  remedy 
ia  equity  is  free  from  aU  doubt  whateyer. 
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The  bill  Iq  this  case  charges  that  Ann  Phillips,  who 
is  the  wife  of  Robert  W.  Phillips,  owns  real  estate  in 
the  city  of  Hoboken,  and  that  she  is  possessed,  also,  of 
considerable  personal  property,  which  real  and  personal 
estate  she  holds  in  her  own  name,  under  the  act  of  the 
legislature  entitled,  '^  An  act  for  the  better  securing  the 
property  of  married  women,"  approved  March  25th, 
1652 ;  that  she  has  been  living  separate  and  apart  firom 
her  husband  for  a  number  of  years,  during  which  period 
slie  has  carried  on,  in  her  own  name  and  on  her  own  ac- 
count, a  separate  business  in  buying  and  selling  butter  to 
a  large  extent ;  that  for  the  purposes  of  said  business,  she 
from  time  to  time  purchased  butter  of  the  complainants, 
amounting  in  all  to  the  value  and  price  of  82071.61 ;  that 
there  is  a  balance  now  due  from  the  said  Ann  to  the  com- 
plainant, on  a  settlement  of  their  accounts,  ^345.80, 
which  the  said  Ann  promised  to  pay.  The  bill  charges 
that  the  husband  is  insolvent,  and  that  the  complainants 
cannot  get  payment  of  their  said  debt,  except  by  a  resort 
to  the  said  separate  estate  of  the  said  Ann.  An  account 
is  prayed,  and  that  the  amount  found  due  may  be  decreed 
a  lieu  upon  the  said  separate  estate. 

Xo  answer  was  filed,  and  an  order  was  made  to  take 
proofs.  The  proofs  taken  sustained  the  bill  as  to  the 
facts  stated  above. 

The  case  was  opened  to  the  court  by  Jacob  Weart,  for 
the  complainants,  who  cited  Leaycraft  v.  Hedden,  3  6?. 
CL  JR.  512;  Murray  v.  Barlee,  8  Mybie  ^  Keene  209; 
C heeseborough  v.  HousCj  5  Duer's  B.  130 ;  Yale  v.  Dederer^ 
21  Barb.  S.  C.  B.  290 ;  WiUard's  JEq.  J.  §  661 ;  2  S.  E.  J. 
§  1400 ;  Vanderheyden  v.  MaUoryj  1  Oomsiock  462 ;  Oolvvt 
V.  Currier,  22  Barb.  S.  C.  JR.  871 ;  Cbon  v.  Brookj  21  B(a^ 
S.  C.  JR.  548 ;  JDkkerman  v.  Abrahams  and  wife,  21  Barb^ 
8.  C.  B.  551. 

The  Chancsllob  gave  ao  written  opinion^  hvt^  stateA 


]  CASES  IN  CHANCSaY.  228 

Beeret  v.  Oooper. 

Yj  that  he  had  no  douht  of  the  complainants  being 
led  to  a  decree  as  the  case  was  presented  upon  the 
lings  and  proofs ;  that  he  coincided  with  the  senti- 
t  of  Lord  Mansjieldy  in  CorbiU  v.  Porlnitz^  1  T,  R.  5, 
remedies  must  adapt  themselves  to  the  times,  and  to 
customs  and  manners  as  they  arise,  and  that  although 
decision  made  in  that  case  was  afterwards,  in  Mar- 
V.  ButtoTij  8  T.  jR.  545,  overruled  by  the  unanimous 
rmination  of  all  the  judges,  yet,  in  view  of  the  legis- 
e  enactments  upon  the  subject  of  the  rights  of  mar- 
women  to  the  real  and  personal  estate  which  they 
have  at  their  marriage,  or  acquire  afterwards  by  gift, 
t,  devise,  or  bequest,  he  thought  the  time  had  fully 
s  when  courts  of  law  ought  to  maintain  an  action  for 
8  due  from  the  wife  as  well  as  courts  of  equity ;  but 
as  to  the  propriety  of  a  court  of  equity's  maintaining 
it  like  this  there  could  be  no  doubt  whatever, 
decree  was  ordered  for  the  complainants. 


Reeves  and  others  vs.  Cooper  and  others. 

x>art  will  not  retain  an  injanction  restraining  proceedings  under  an  at- 

iment  by  virtue  of  the  act  of  1855,  when  it  it  admitted  that  the  debts  on 

ich  the  writ  was  issued  are  justly  due,  on  the  ground  that  said  act  is  uu- 

stitutional,  or  that  it  was  repealed  without  any  saving  clause ;  or  that  the 

tebment  was  not  properly  executed  by  the  sheriff;  or  that  the  capital 

:k  of  the  corporation  is  not  the  subject  of  attachment. 

m  money  secured  by  the  attachment  is  admitted  to  be  due,  and  as  the 

iplainanta  should  pay  what  they  justly  owe,  this  is  a  plain  case  for  the 

iBcation  of  the  maxim — a  party  asking  equity  must  do  equity. 

«r  ta  it  tlte  province  of  this  court  to  correct  alleged  errors  in  the  jodg* 

mceiKWred  by  virtae  of  the  proceedings  in  attachment. 

irt  of  equity  will  sometimes  interfere  and  grant  relief  against  a  judj;- 

lilt  obtained  by  freod  or  imposition,  and  also  a  judgment  obtained  under 

omBUniDea  of  extnordinaiy  hardship. 

itlm  ii»  «AtbQrity  to  cocreet  olkged  orrom  of  o  oooit  of  law  or  to  aid 
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a  party  who,  through  bis  own  negligence,  has  involved  himself  in  dSB- 
culty. 
As  all  the  questions  in  this  case  are  eminently  proper  for  a  ooort  of  law  to  dctl 
with,  a  party  will  not  be  permitted  to  move  the  proceedings  from  that  tri- 
bunal into  this  court  for  the  purpose  of  settling  here  questions  of  pare  Isw. 


B,  Gummere  moved  to  dissolve  the  injunction,  on  the 
ground  of  want  of  equity  in  the  bill. 

A.  Bvoxcninrj  argued  against  the  motion. 

Ati'y  Gen,  Dayton  replied. 

The  Chaxcellor.  This  injunction  must  be  dissolved 
upon  both  grounds  taken  on  the  argument  of  the  motion 
— that  a  party  asking  equity  must  do  equity*— and  that  a 
party  cannot  have  relief  in  equity  where  he  has  an  ade- 
quate remedy  at  law. 

There  is  a  judgment  in  attachment  in  the  Supreme 
Court  against  the  complainant  for  upwards  of  one  hun- 
dred and  seventy  thousand  dollars.  Five  thousand  shares, 
or  more,  of  the  capital  stock  of  the  Cumberland  Nail  and 
Iron  Company  were  attached  as  the  property'  of  the  de- 
fendants. The  auditors  have  advertised  the  stock  for  sale. 
The  complainants  ask  this  court  to  interfere  on  the  fol- 
lowing grounds— ^r^^,  that  the  law  of  1855,  under  which 
the  attachment  was  issued,  is  unconstitutional,  and  the 
proceedings  therefore  void;  second^  if  constitutional,  it 
was  repealed,  although  after  the  judgment,  yet  before  it 
was  executed,  and  that  there  was  no  saving  clause  as  to 
pending  suits ;  thirds  that  the  attachment  was  not  properly 
executed  by  the  sheriff;  and /owr^A,  that  the  capital  stock 
of  an  incorporated  company  is  not  the  subject  of  attach- 
ment. 

The  bill  admits  that  the  debts  due  from  them  to  the 
plaintiffs  and  creditors  under  the  attachment  are  honest 
debts,  and  that  they  are  now  due  and  owing.  They  gi^^ 
no  reason  why  they  should  not  promptly  pay  them.  Th&S 
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complain  that  the  defendants  have  obtained  an  advantage 
at  law,  and  by  the  aid,  and  under  the  direction  of  a  court 
of  law,  are  appropriating  their  property  to  pay  these 
debts.  This  court  cannot  deprive  the  defendants  of  their 
legal  advantage,  unless  the  complainants  pay  what  they 
justly  owe.  They  can  relieve  their  property  without  the 
aid  of  this  court.  All  they  have  to  do  is  to  pay  the  debt. 
Nothing  can  be  plainer  than  that  this  court  ought  not  to 
relieve  them  upon  any  other  terms.  It  is  a  plain  case  for 
the  application  of  the  maxim — a  party  asking  equity 
must  do  equity.  "  Courts  of  equity  never  interfere  to 
deprive  a  plaintiff  at  law  of  any  legal  advantage  which 
he  may  have  gained,  unless  the  party  seeking  relief  will 
do  complete  justice  by  paying  what  is  really  due.  In- 
deed they  have,  upon  the  same  principle,  gone  so  far  as 
to  refuse  their  assistance  in  relieving  against  a  judgment 
obtained  by  fraud."  Payne  v.  Dudley,  1  Wash.  Hep.  199 ; 
Small  V.  Brackleyy  2  Vem.  602 ;  McDonald  et  aL  v.  JSeilson^ 
2  Cowen  139 ;  Lee  v.  Insurance  Company,  2  Alabama  21. 

On  the  other  ground,  also,  the  injunction  must  be  dis- 
solved.    The  proceedings  complained  of  are  in  the  Su- 
preme Court.    That  court  is  competent,  and  is  possessed 
of  every  facility  that  this  court  has  of  determining  the 
qaestions  raised  by  this  bill,  and  giving  adequate  relief  to 
the  parties,  if  they  are  entitled  to  any.    This  court  is 
asked  to  interfere  with  a  judgment  of  the  Supreme  Court, 
and  to  prevent  a  sale  under  its  order,  on  the  ground  that 
the  proceedings  in  that  court  are  erroneous  and  contrary 
to  law.    This  court  is  asked  to  correct  alleged  errors  in 
the  judgment  and  proceedings  of  the   Supreme  Court. 
It  possesses  no  such  jurisdiction.    It  is  true  a  court  of 
equity  will  sometimes  interfere  and  grant  relief  against  a 
judgment  obtained  by  fraud  or  imposition,  and  also  a 
judgment  obtained  under  circumstances  of  extraordinary 
hardship,  as  where  the  defendant  in  the  judgment  was 
ignorant  of  the  fact  upon  which  he  relies  for  relief  pend- 
ing the  suit,  or  it  could  not  have  been  received  as  a  de- 
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fence,  or  he  was  prevented  from  availing  himself  of  the 
defence  by  fraud  or  accident,  or  by  the  act  of  the  oppo* 
site  party,  unmixed  with  negligence  or  fraud  on  his  part 
Foster  v.  Wood,  6  Johns.  Chan,  B.  87 ;  Kinney  v.  OgderCs 
adm'r,  2  Greenes  Ch.  i?.  168.  But  where  the  party  has 
presented  the  matter  which  he  claims  as  the  ground  of 
his  relief  to  a  court  of  law,  and  the  court  has  decided 
against  him,  or  when,  through  his  own  negligence,  he 
has  failed  to  present  it  to  the  court  in  which  the  suit  was 
pending,  this  court  can  grant  no  relief.  It  has  no  author- 
ity to  sit  in  judgment  to  correct  alleged  errors  of  courts 
of  law,  and  it  will  not  aid  a  party  who,  through  his  own 
sheer  negligence,  has  involved  himself  in  difficulty. 

Every  one  of  the  questions  presented  by  this  bill  are 
questions    more   appropriately    belonging  to  law  than 
equity.     The   constitutionality   of  the  act  of  the  legisla- 
ture— the  ettect  of  the  repealing  act — the  execution  of 
the  attachment,  and  the  liability  of  the  stock  to  be  at- 
tached, are  questions  eminently  proper  for  a  court  of  law 
to  deal  with.     ^Vhy  should  this  court  interfere  ?     It  does 
not  appear,  by  the  bill,  that  these  questions  have  been 
brought  to  the  notice  of  the  Supreme  Court,  and  no  rea- 
son is  given  why  they  have  not.     This  court  is  asked  to 
interfere  with  parties  prosecuting  their  rights  in  the  Su- 
preme Court,  and  to  remove  the  proceedings  from  tha*^ 
tribunal  into  this  court,  for  the  purpose  of  settling  her® 
questions  of  pure  law.     It  cannot  be  done.     It  would  b^ 
extending  the  jurisdiction  of  the  court  beyond  anythiD^ 
that  had  ever  been  claimed  for  it  before.     The  Suprend-^ 
Court  has   cognizance  of  the  case.     The  questions  iO* 
volved  are  all  pure  questions  of  law,  and  the  court  h^* 
the  power  to  give  the  party  adequate  relief,  if  he  is  enti' 
tied  to  it. 

The  injunction  must  be  dissolved  with  costs. 
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The  Morris  Canal  and  Banking   Company   vs.   The 
Mayor  and  Common  Council  of  Jersey  City. 

New  matter  set  op  in  the  answer  will  not  aid  a  defendant  on  a  motion  to  dis- 
solve  an  injanction. 

After  a  decision  of  the  Sapreme  Court,  that  certain  property  of  the  Morris 
Canal  and  Banking  Company  was.  by  their  charter,  exempt  from  taxation, 
this  court  will  restrain  the  authorities  of  Jersey  City  from  assessing  said 
property  for  taxation  on  the  ground  of  the  prevention  of  a  multiplicity  of 
suits. 

Jurisdiction  in  such  case  also  exists  for  the  puri)ose  of  preventing  the  delivery 
of  deeds  under  tax  sales  which  would  be  clouds  on  the  complainants'  title. 


i?.  McClelland^  for  motion. 

/.  TF.  Scudder  and  F.  T.  Frdinghxysm^  contra. 

The  Chancellor.  I  have  no  doubt  of  the  jurisdiction 
of  the  court  in  this  case. 

In  the  first  place,  it  has  jurisdiction  on  the  ground  of 
a  multiplicity  of  suits.     It  is  within  the  principle  of  the 
case  of  The  Paierson  and  Hudson  Hiver  Railroad  Comj)antj 
V.  The  Mayor^  ^c,  of  Jersey  City^  1  Stock.  Ch.  Hep.  434. 
The  Supreme  Court  decided,  in  the  case  of  The  State 
and  the  Morris  Canal  and  Banking  Company ^  prosecutors^ 
V.  Betts^  collector^  ^'C,  4  Zah.  655,  that  the  land  taxed  was 
exempt  from  taxation  under  the  14th  section  of  the  com- 
pany's charter  (1  Har.  Comp.  94),  which  enacts,  "  that  no 
state,  countj^  township,   or  other  public    assessments, 
taxes,  or  charges  whatsoever  shall  at  any  time  be  laid  or 
imposed  upon  the  company,  or  upon  the  stocks  or  estates 
'which  may  become  vested  in  them  under  this  act ;  but 
this  act  shall  not  extend  to  any  other  estate  or  property 
of  the  company  than  such  as  is  possessed,  occupied,  and 
^ed  by  the  said  company  for  the  actual  and  necessary 
P^^Tposes  of  canal  navigation  under  this  act,  according  to 
the  true  intent  and  meaning  thereof."  The  answer  of  the 
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defendants  attempts  to  take  the  assessments  in  dispute 
out  of  the  effect  of  this  decision,  by  alleging  that  the 
property  was  not,  at  the  time  of  the  assessment  in  ques- 
tion, possessed  and  occupied  by  the  company  for  the  ac- 
tual and  necessary  purposes  of  the  canal.  But  this  is 
new  matter  set  up  by  the  answer,  and  the  defendants  are 
not  entitled  to  the  benefit  of  it  on  this  motion.  It  will 
be  time  enough  to  decide  as  to  its  effect  when  it  has  been 
established  by  proper  proofs. 

But  again,  the  court  has  jurisdiction  for  the  purpose 
of  preventing  the  delivery  of  deeds  which  will  be  clouds 
upon  the  complainants'  title.  These  deeds  will  not  be 
void  upon  their  face.  The  land  is  prima  facie  liable  to 
taxation.  The  record  is  perfect.  The  defendants  can 
make  the  proof  necessary  to  enable  them  to  recover  the 
land.  The  defence  against  the  validity  of  the  deeds  de- 
pends upon  matters  outside  the  record.  The  complain* 
ants  ought  not  to  have  their  title  put  in  jeopardy  by 
meeting  the  issue  just  when  the  defendants  choose. 

It  is  said  the  injunction  is  too  broad;  that  it  prevents 
the  defendants  from  ever  after  taxing  the  property,  whets- 
it  is  admitted  they  may  do  so  whenever  the  land  is  no 
possessed  or  occupied  by  the  company  for  the  actual  an 
necessary  purposes  of  canal  navigation.     The  iujunctio 
does  not  extend  so  far  in  its  operation.    It  only  enjoin  ^ 
the  defendants  from  "  assessing  for  taxation  the  aforesaic^ 
property,  and  all  other  property  at  Jersey  City  aforesaic:^ 
possessed,  occupied,  and  used  by  the  Morris  Canal 
Banking  Company  for  the  actual  and  necessary  purposes 
of  said  canal  navigation." 

The  bill  and  answer  show  that  the  rights  of  these  pa 
ties  ought  to  be  settled  sd^as  to  put  an  end  to  litigatio 
It  is  apparent  that  it  cannot  be  done,  except  by  a  suit : 
this  court.  It  is  the  interest  of  both  parties  that  this  i 
junction  should  be  continued,  and  the  rights  of  the  piu*^ 
ties  definitely  settled. 

The  motion  to  dissolve  is  denied. 
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Emerick  and  others  vs.  Harlax  and  others. 

CourU  should  be  very  strict  in  discountenanciD^  aMignmeDts,  made  by  dobtori 
for  the  benefit  of  creditors,  in  any  other  way  than  in  the  manner  prescribed 
bv  the  statute. 

Certain  creditors  filed  a  bill  in  this  court  setting  up  that  their  debtor  had  fraud- 
ulently, and  for  the  purpose  of  defeating  their  claims,  conveyed  his  proper- 
ty to  one  H.,  who  answered  and  denied  the  fraud.  Subrofineutly  H.  trans- 
ferred the  property  in  di^tpute  to  a  trustee,  for  the  benefit  of  the  creditom 
who  where  parties  to  the  liuit.  reiterving  the  surplus,  if  any^  to  himself.  On 
this  bill,  which  was  exhibited  by  other  creditors  of  the  same  debtor  to  net 
aside  the  deed  of  trust,  held,  that  this  could  not  be  regarded  as  a  voluntary 
uwignmeut  by  the  debtor,  nor  wns  it  to  be  regulated  by  the  same  principles. 


Isaac  S.  Williams  and  others,  attachment  creditors  of 
John   G.  Michenor,   exhibited   their  bill   in   this  court 
against  said  Michenor  and  one  Charles  Harlan,  setting 
forth  tliat  the  former,  when  insolvent,  had  fraudulently 
conveved  valuable  real  estate  to  the  latter  to  defraud 
creditors.     Harlan  and  Michenor  answered  the  bill,  deny- 
ing the  fraud  ;  but  before  the  suit  came  to  hearing  Harlan 
conveyed  the  premises  to  Thomas  H.  Dudley,  esquire, 
xipon  the  following  trusts:   to  receive  the  rents,  to  sell 
tlie  lauds  at  public  or  private  sale,  and  at  such  times,  and 
in  8uch  lots,  and  upon  such  terms,  as  he  thought  proper, 
^^d  out  of  the  rents  and  proceeds  of  sales  to  pay  ex* 
pensesof  executing  trust  and  of  keeping  property  insured, 
**i*d  of  repairs  and  taxes,  and  from  the  balance  to  pay 
^he  attaching  creditors  and  certain  other  specified  debts, 
^^d  the  residue,  if  any,  to  Harlan. 

Subsequently  to  the  foregoing  settlement,  the  com- 
plainants in  this  suit,  who  were  also  creditors  of  Miche* 
^or,  but  whoso  claims  were  not  secured  by  the  trust, 
*Gvied  an  attachment  on  the  same  lands,  and  filed  this  bill 
^o  set  aside,  among  other  things,  the  trust  to  Mr.  Dudley, 
^^tting  up  the  fraudulent  conveyance  to  Harlan,  and 
alleging  that  the  property,  when  put  in  trust,  belonged 
Vol.  h  i 


SS9  CASES  IN  CHANCERY.  [Fc^ 


BmeridE  v.  Harkn. 


in  point  of  f&ct  to  Michenor,  and  that  it  was  an  assign  — 
mcnt  for  the  benefit  of  creditors,  and  was  made  in 
mode  inconsistent  with  the  provisions  of  the  statute,  aD< 
was  therefore  void. 

An  ex  parte  injunction  was  obtained,  enjoining  the  trus- 
tee from  disposing  of  the  property. 

This  was  a  motion  to  dissolve. 

A.  Broiciiing  and  Attorney  General^  for  the  motion. 
Jfer,  Beasley,  contra. 

The  Cija^cellor.  I  do  not  think  that  the  question^^ 
discussed  on  this  argument,  in  reference  to  the  validity 
of  assignments  made  by  debtors  in  trust  for  creditors,  irz»- 
any  other  manner  tlian  is  prescribed  by  the  act,  are  at  al  1- 
involved  in  deciding  this  motion.  From  several  case^^ 
that  have  been  in  this  court  lately,  I  am  perfectly  satis^  — 
fied,  if  a  debtor  is  permitted  to  assign  the  whole  or  an 
part  of  his  property  in  trust  to  a  third  person,  for  tb 
benefit  of  the  whole  or  part  of  his  creditors,  in  any  othe  jt 
manner  than  the  act  prescribes,  the  beneficial  purposes  of 
that  act  will  be  completelv  annulled.  There  are  firrcat' 
frauds  practised  under  the  shelter  of  assignments.  The 
assignment  act  is  a  great  protection  to  creditors,  aiK? 
courts  should  be  verv  strict  in  discountenancins:  asj'i'rD- 
ments  made  in  any  other  way. 

I  do  not  think  that  the  assignment  in  question  is  to  be 
looked  upon  as  a  mlunfary  assignment,  or  to  be  regartleil 
precisely  in  the  same  light  as  if  made  by  ^Michenor  him- 
self. 

Judgments  in  attachments  against  Michenor  had  beeu 
obtained.  Tlie  creditors  exhausted  their  remedv  at  law. 
They  then  exhibited  their  bill  in  this  court,  on  their  own 
behalf  and  on  behalf  of  such  other  creditors  as  sbonU 
come  in  according  to  the  rules  of  the  couit.  They  alleged, 
in  their  bill,  that  Michenor,  their  debtor,  had  made  a 
fraudulent  conveyance  of  his  property  to  Harlan,  in  or- 
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der  to  protect  it  from  his  creditors,  and  prayed  that  the 
couveyaaee  might  be  declared  fraudulent  and  vtrfd  ae  to 
Michenor'a  creditors,  and  their  dehts  paid  out  of  it  Harlan 
answered  the  hill,  denying  the  fraud^  He  alleged  that  he 
was  a  fiortajide  purchaser  of  the  property  for  89000,  The 
panici!  then  in  court  in  the  suit,  which  included  the  com- 
^ilainaut^  in  the  hill  and  some  seventeen  creditors,  rcpre- 
eentin<;  olnimi^  amounting  to  upwards  of  $30,000,  and  the 
detendunt,  Harlan,  comproniiaed  that  enit.  They  agreed 
that  Hurlan  sliould  convoy  the  property  in  dispute  to 
Tlioiiias  ]I.  Dudley,  as  trustee,  who  should  sell  the  ^axae, 
and  pay  the  creditors  who  were  in  court  in  that  suit. 
There  is  a  general  charge  of  fraud  in  the  hill,  hut  there  18 
no  :ipoeitic  charge ;  that  i:^,  there  is  no  allegation  that  this 
conipi'oinise  wai*  a  contrivance  to  cut  otf  or  defeat  anj- 
other  creditors,  or  that  any  of  the  parties  to  it  had  it  in 
contemplation  to  take  any  advantage  of  the  compluiiiauts 
iu  this  suit. 

How  can  this  he  looked  upon  as  a  voluntary  assignment 
on  the  part  of  Michenor  tor  the  benefit  of  creditors  'i 
ilichenor  was  not  a  party  to  it.  He  did  not  assent  to  it, 
aud  there  was  no  necessity  that  lie  should.  That  Harlan 
]iad  an  interest  iu  the  pro|jertywas  not  disputed.  He  had 
advanced  some  ^S'OUO,  Michenor  had  no  further  interest 
in  the  property  ;  for  whether  he  had  conveyed  to  Harlan 
ii'ji'-i  ji-k  or  j'rnadith'nil^  liis  interest  was  gone. 

The  only  possible  question  can  be,  whether  the  compro- 
mise can  hi'  regarded,  in  any  light,  as  a  logjd  fraud  upon 
■eivditors  who  were  not  parties  to  the  suit.  I  do  not  see 
liow  it  can.  The  parties  there  were  diligent  creditors  pur- 
Buing  their  rights.  These  coniiilainants  could  have  come 
in,  and  have  participated  in  the  henefits  of  the  suit  hy 
a^nming  their  proportion  of  the  risk  and  hurthen.  They 
did  not  clioosc  to  do  it.  They  preferred  to  stand  by  and 
Me  the  result.  They  do  not  deny  that  they  knew  of  the 
yendeiicy  of  the  suit. 

The  parties,  under  the  deed  to  Dudley,  secured  for 
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themselves  nothing  more  than  they  would  have  been  en- 
titled to  if  they  had  been  8uccei>8fal  in  the  suit.  If,  iu- 
stoad  of  taking  the  deed,  they  had  stated  to  the  court 
that  Harlan  was  willing  to  give  them  a  decree  of  the 
same  purport  as  the  deed  itself,  and  securing  to  them,  in 
every  particuhir,  the  same  rights  to  their  respective  claims 
as  the  deed  secures,  this  court  would  not  have  hesitated 
one  moment  in  approving  and  signing  such  a  decree. 

Airain,  these  defendants  are  all  hoito  ptic  creditors. 
They  are  vigilant  creditors.  They  have  prosecuted  their 
claims  with  diligence,  and  it  is  that  diligence  that  has  se- 
cured to  them  the  atlvautage  they  have  ac<juired.  They 
are  iruiltv  of  no  fraud.  A  court  of  enuitv  ouirht  not  to 
disturb  them  iu  their  riirhts  and  in  securin»r  the  iKivmeut  . 
of  tliuir  debts. 

As  to  the*  .^(frj'f^s  which  the  deed  reserves  to  Ilarhm,  ^ 
the  injunction  must  be  continued,  or  so  modified,  if  neces — 
^a^y.  a?  to  prevent  the  trustee  from  parting  with  it  unti 
these  parties  are  further  heard.  There  is  no  necessity  a 
brinixiuiT  it  into  court,  as  the  trustee  is  known  to  tli^ 
court  to  be  a  responsible  person,  and  the  money  will  1» 
safe,  iu  his  hands. 


IIl.vuy  is.  TL:unrxE  vs.  Asa  S.  Colton,  wife,  and  others    - 

Tlu.'  general  rule  of  law  in  r<^foreiJce  t(»  the  appropriatiim  of  pav!n».»nts  is.  th.i"^ 
u  delitor  owiiip  several  debtH  to  the  sjhik*  crinlitor  has  n  rijiht  to  apply  his^- 
payment,  at  the  time  ot  making  it,  lo  which  «U*bt  he  pleases.     U  he  iiiukes    "* 
a  ::eneral  payiaoiit  wiihout  appropriating  it,  the  creditor  may  apply  it  as  h 
please?'.    An«l  where  neither  j)arty  appni[»riatei*  it.  the  law  will  apply  it  » 
cordiiiL'  to  its  own  view  of  the  intrini^ic  justice  and  eiiuitv  of  the  case. 

The  api)ropriatiou  by  tlie  debtor  may  be  shown  nut  only  by  his  express  decl 
ration,  but  bv  anv  circumstances  from  which  hi?,  intention  can  be  inferred, 
but  nuch  intention  must  be  si^Miified  to  the  creilitor  in  Homo  way.    A  priva 
cntr\'<  made  bv  tlie  debtor  iu  his  own  bucks  uf  account.  i»  iutuflicieut  to  d 
tormiiie  the  applicatiou  of  the  payment. 
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If  ueiilier  p«irty  makes  an  appropriation  of  the  payments,  ami  equities  attach 
in  favor  of  a  third  party,  it  is  imt  iu  the  ptiwer  of  either  debtor  or  creditor, 
at  a  subsei]iient  period,  to  make  an  appropriation  affecting  the  equities  of 
sucli  third  party. 

\Vii*;re  a  general  payment  is  made  without  rq>plicatinn  by  either  party,  and 
there  are  divers  claims,  Mime  of  which  urv  but  imporfeetly  secured,  the 
fiurt  will  apply  it  to  tliose  debts  for  wliich  the  security  is  most  precarious. 


/*'.  N.  F^'eld  and  H\  L.  Dajhn^  for  exception.^. 
C  Porhr  and  -1.  0.  ^//t/n/'V,  contra. 

The  Chaxcellor.  Four  exceptions  have  been  taken 
to  the  master's  report,  wliieli  I  will  notice  in  their  order. 

F*!'^t  tjytpO'on,  This  exception  i^^  not  well  taken.  I 
think  the  master  was  rii^lit  in  not  deduetincr  from  the 
iiniount  due  to  the  said  William  Sohenck,  upon  the  said 
decree,  the  sum  of  $(107.43,  charged  upon  the  books 
of  John  C.  J!?clienck  against  AVilliam  Schenck,  prior  to 
tlk*  1-t  day  of  April,  l«S.jO:  and  that  he  was  correct, 
iiI<o,  in  not  deducting  the  sum  of  .?rM)4.82,  charged  upon 
the  books  of  John  C.  Schenck  subsequent  to  the  said  1st 
<lay  of  April,  \S^\K 

III  determining  the  rights  of  these  parties,  it  is  very 
ii/jportaut  that  we  shouhl  ascertain  the  precise  position 
^vlji.h  Jlenry  S.  Terhune,  the  complainant,  occupies  in 
relation  to  the  decree  whicli  has  ixiven  rise  to  this  contro- 
^"t.*r>vv  The  decree  bears  date  the  11th  of  Februarv,  1837, 
l>>"  which  it  was  decreed  there  was  due  to  Asa  S.  Colton 
tliosum  of  §^1724.38,  to  "William  Schenck  31724.38,  to 
*'iiloh  Johnson  $41J04,  to  Knocli  Johnson  §2097.20,  to 
^'iileb  Johnson  $2441,  ami  to  Isaac  Story,  executor, 
^— 'Uj.oj;.  By  an  agreement  maJe  between  the  parties  to 
this  decree,  it  was  agreed  that  the  moneys  so  decreed  to 
^*^*  due  to  the  Johnsons  should  have  priority  of  payment, 
^^^<1  be  first  satisfied  out  of  the  mortgaged  premises.  The 
niortgaged  premises  were  not,  however,  sold  under  the 
^^oi'ije.  Isaac  Story,  the  assignee  of  John  C.  Schenck,  to 
^vhotn  Scheuck  had  made  a  general  assignment  for  the 
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benelit  of  liis  creditors,   advertised  and  sold  the  mort- 
gaged premises  under  the  assignment  to  one  John  Gu« 
lick,  for  the  snm  of  §G7,  subject  to  encumbraDces.    Gu- 
lick  purchased  for  the  benefit  of  Schenck,  who  hoped  to 
make  such  an  arranirement  of  his  debts  as  would  enable 
him  to  take  a  conveyance  of  his  property.    On  the  same 
day  that  (uilick  purchased,  which  was  the  30th  of  March, 
1S37.  a  mortgage  was  executed  by  John  Gulick  to  James 
Bishop  on  the  premises  now  in  dispute,  and  which  was 
the  same  land  covered  by  the  decree  to  secure  the  pay- 
ment of  five  thousand  nine  hundred  and  sixtv-nine  dol- 
lars  and  fortv-six  cents.  With  the  monev  obtained  on  tbe 
.Bishop  mortgage,  which  money  was  advanced  by  Bishop, 
toufother  with  other  monovs  raised  ])v  (Julick,  the  whole 
amount  of  principal  and  interest  due  to  the  »Iohnsons  on 
tlic  decree  was  paid,  together  with  the  costs  of  the  suit 
and  the  execution  fees.     The  solicitor  of  the  Johiisons 
gave  to  the  sheritf  a  receipt  for  ?10,20o.l»l\  the  amount 
duo  them:  and  on  the  22d  September,  lSo7,  the  solicitor 
of  Colton  and  wife  and  William  Schcnck  entered  in  th(^ 
shorirt's  docket  an  order  for  a  stay  of  further  proceedings 
«»ii  tliC  decree  until  furtlier  order's.    The  alleii:ation  in  the? 
bill  of  complaint  is,  that  at  that  time  the  decree  was  un- 
«ler-tood.  by  all   parties  to  it,  to  be  sati>fied,   and  that 
.biine.-^  Bishop  advanced  his  money  Avith  that  understand^ 
Ui^i.    Xo  doubt  it  is  true  that  Bishop  did  advance  his  mo^ 
11. -y  with  that  understanding,  and  that  he  supposed  the 
Uiurtgage  he  took  was  the  tirst  encumbrance   upon  the 
mortira'^'d  preiiiises.     It  was.  however,  decided  bv  this- 
court,  and  the  reixjrt  of  the  master  is  the  result  of  the 
1  ofe rence  uiH)n  that  decision,  that  the  decree  was  not  sa- 
tisfied, so   far  as   the    Colton^'  and    William  Scheuck's 
<laims  were  concerned,  and  that  they  were  entitled  to 
liave  the  amounts  due  them,    respectively,    raised  upou. 
thut  decree,  after  dedueting  such  payment  as  had  beeii- 
made  upon  their  claims   since  the  date  of  the  decree. 
The  reference  was  made  to  the  master  to  ascertain  sucL» 
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payments,  and  the  amount  of  those  payments  is  the  only 
matter  now  in  dispute  between  the  parties.  We  are  now 
endeavoring  to  ascertain  the  particular  position  occupied 
by  the  complainant  in  reference  to  the  decree,  that  his 
equities,  whatever  they  are  in  reference  to  these  pay- 
ments, may  be  protected.  We  will  see,  by  looking  one 
step  further  into  the  case,  tliat  the  complainant  is  entitled 
to  the  equities  which  would  have  enured  to  the  James 
'bishop  mortgage,  if  that  were  now  in  existence. 

In  1839,  John  Gulick,  then  holding  the  equity  of  re- 
demption in  the  mortgaged  premises,  conveyed  it  to  John 
C.  Schenck,  and  thereupon  Bishop  agreed  that  the  bond 
and  mortgage  of  John  C.  Schenck  should  be  substituted 
in  place  of  the  bond  and  mortgage  executed  to  him  by 
John  Gulick,  as  before  mentioned :  and  accordingly,  on 
tlie  28th  of  June,  1839,  Jolin  C.  Schenck  substituted  his 
bond  and  mortgage  for  §6000  for  the  bond  and  mortgage 
of  Gulick  to  Schenck.    The  complainant  holds  under  the 
3t3oOO  mortgage.    It  will  thus  be  seen  that  Terhune,  the 
oomplaiuant,  holding  under  the  §0000  mortgage,  which 
^^'^.s  substituted  for  the  John  (Tulick   mortgage,  is  en- 
t  i  "^led,  upon  taking  an  account  of  the  payments  upon  that 
cl  *?oree,  to  the  same  equities  that  he  might  claim  if  he 
1 1  ^3w  held  in  his  hands  the  John  (julick  mortgage,  or,  in 
^^>  ther  words,  in  taking  the  account,  the  equities  are  to  be 
J^  « -IjiKlicated  between  the  Coltons  and  William  Schenck,  on 
^^  T  ae  side,  and  the  comphiinant  on  the  other,  viewing  the 
^^  »mplainant  in  the  light  of  a  second  encumbrancer  upon 
tlie  premises  from  the  30th  of  >h\rch,  ISoT.    The  equi- 
^  ^  ^'S  existing  between  two  encumbrancers  upon  the  same 
1-  •  ^'■emises  are  very  different  from  those  between  an  encum- 
^-•'^neerand  a  stranger,  who,  acquiring  an  encumbrance, 
^^iiimssome  equity  arising  ont  of  transactions  occurring 
^->c?fore  he  acquired  his  lien.     So  the  equities  existing  be- 
^^^'oen  John  C.  Schenck,  on  one  side,  and  the  Coltons  and 
^^"illiam  Schenck,  on  the  other,  are  subject  to  very  differ- 
^  ^t  rules  and  regulations  from  those  that  are  to  govern 
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in  a^ljustiiig  tlie  equities  arising  out  of  the  same  facts  and 
transactions  between  the  complainant  and  the  defend- 
ants. This  will  be  scon  in  the  further  examination  of 
the  lirst  exception. 

On  the  7th  of  August,  1887,  John  C.  Schenck  was  in- 
(lebteil  to  AVilliam  t>chenek — first,  in  the  amount  secured 
by  this  decree,  which,  on  the  Oth  of  February,  1837,  (the 
date  of  the  decree)  was  §1724.38 ;  second,  on  a  bond,  se- 
cured by  a  mortgage  on  other  property  than  that  embraced 
in  the  decree,  in  the  sum  of  §32^3.40.  From  that  time  up 
to  the  first  day  of  April.  1S3J^  John  C.  Schenck  advanced 
to  AVilliani  Schenck  cash  from  time  to  time,  paid  sundrv 
expenses  for  him,  and  furnished  him  with  board  and 
lodging.  They  were  made  the  subjects  of  regular  cbarpe? 
in  the  hook  of  account  of  .lohn  C.  Schenck,  and  on  the  first 
of  April,  1831»,  amounted  to  §^,07.43.  This  sum  the  mas- 
ter refused  to  apjiropriate  to  the  debt  secured  by  the  de- 
cree, but  ai»i>lied  it  to  tlie  mortgage  debt  of  §3283.40. 

It  appears,  from  a  pajK-r  nuuk*  an  exhibit  in  the  cause, 
whieh  is  in  the  handwritini:  of  .Tohn  C.  Schenck,  that  on 

that  dav  there  was  a  settlement  between  him  and  Wil- 

* 

liam  Schenck,  in  which  settlement  they  appropriated  and 
ai»i»lied  the  §0<i7.43  to  the  mortgage  security.  It  is  in- 
sisted, on  behalf  of  the  defendants,  that  thev  had  a  riffht 
so  to  ai»ply  this  money,  even  if  there  had  been  a  previous 
ai»i»lication  of  it  to  the  debt  due  upon  the  decree.  Tbi? 
certainlv  is  not  correct.  As  l>etween  John  C.  Schenck 
and  Williiim  Schenck,  this  miirht  be  done:  but  it  coukl 
not  be  when  the  rights  of  a  jiarty,  standing  in  the  rela- 
tion that  this  complainant  does  to  that  decr?e,  are  in- 
volved without  his  consent.  "When  these  payments  were 
made,  the  Bishop  mortgage,  to  whose  equities  the  com- 
plainant is  subrogated,  was  then  an  encumbrance  upon 
the  premises  euibraeed  in  the  decree,  subject  to  that  de- 
cree. All  payments,  then,  which  John  C.  Schenck  mad^ 
upon  that  decree,  or  which  were  made  by  him  under  cir- 
cumstances which  the  law  or  equity  would  so  apply,  ^^^^ 
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or  the  benefit  of  the  Bishop  mortgage,  and  no  agree- 
aent  made  between  John  C.  and  William  Sebenck  subse- 
[Ueutlv  could  deprive  the  holder  of  that  mortgage  of  the 
>enetit  of  such  pnymcnts. 

"We  must  look,  then,  at  the  payments,  and  see  if,  when 
hey  wore  made,  the  parties,  or  if  not  the  parties  the  law, 
applied  them. 

The  general  rule  of  law  is,  in  reference  to  the  appro- 
>riation  of  payments,  "that  a  debtor  owing  sicveral  debts 
0  the  liame  citditor  litis  a  right  to  apply  his  pitymcnt,  at 
he  time  of  making  it,  to  whit-h  ilubt  he  pleases.  If  he 
Qakes  a  general  payment  wiiiioiit  appropriating  it,  the 
;reditor  may  apply  it  as  ho  pluases.  And  where  neither 
jarty  appropriates  it,  the  law  will  apply  it  according  to 
ta  own  view  of  tlie  iulriusic  justice  and  equity  of  the 
laso,"     -2  GyfciiU-"/  §  i>-2i). 

F'f.<t.  "Wore  these  payments  appropriated  by  the 
debtor?  Tliis  may  be  shown,  not  ouly  by  the  express 
declaration  of  the  debtor,  but  by  any  c-iix-uni^tanc-es  from 
which  his  intention  can  bo  inferred.  Suh  1,  2  O'lrciih"/ 
H*.'.  But  the  circunistaucL's  from  whieh  the  intention 
is  to  be  presumed  nmst  be  known  to  the  creditor  at  the 
time — the  intention  must  bo  signiticd  to  fht-  creditor  in 
some  way,  Tims  it  lias  been  held,  that  an  entry  nnule 
uy  the  debtor  in  his  own  books  of  aeconnt  is  iusnilicient 
to  (leiermine  tlie  appUoatioii  of  the  iiaymeiit.  M'lni'imj 
V.  MVt'tjw,  1  Vt-rii.  tiOO.  Tiit-ro  is  nothing  in  this  case 
to  show  any  a)iproprialion  made  by  the  debtor.  In  the 
"•^oks  the  charges  are  general,  witliout  anything  in  their 
■node  of  entry  to  indicate  any  intention  of  the  debtor,  at 
l«e  time  tbey  were  made,  to  appropriate  thcni  to  any  par- 
ticular debt.  There  is  no  evidence  iudepcudent  of  the 
™oks  to  show  any  application  by  the  debtor. 

^cohd.  "Was  there  any  apiuopriation  by  the  creditor, 
"ifliam  Schenck?  There  is  no  evidence  of  any  kind 
"■Xt  there  was  any,  nor  are  there  any  circumstaneea  in 
toe  case  from  which  it  may  be  inferred  that,  at  the  time 
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the  paj'inents  were  made,  William  Schenck  made  any 
appropriation  of  them.  The  probability  is,  from  the  ded- 
ings  of  tlie  parties,  that  the  payments  were  made  by  the 
debtor,  and  received  by  the  creditor,  without  a  thought, 
at  the  time,  of  their  appropriation  to  any  particular  debt. 

These  payments  not  having  been  appropriated  by  either 
party  at  the  time  they  were  made,  and  a  third  party  be- 
ing interested  in  their  api)ropriation,  if  any  equities  at- 
tached on  belialf  of  the  tliird  party,  it  w^as  not  in  the 
power  of  the  debtor  and  creditor,  at  a  subsequent  period, 
to  make  an  appropriation  affecting  the  equities  of  snch 
third  party.  We  must  look,  then,  at  the  intrinsic  justice 
and  equity  of  the  case  to  ascertain  whether  the  Bishop 
mortgage  can  claim  the  beneiit  of  the  payments. 

AVhere  a  general  payment  is  made  without  application 
bv  either  T)artv,  and  there  are  divei*s  claims,  some  of 
w-hich  are  but  imperfectly  secured,  the  court  will  apply  it 
to  those  debts  for  which  the  security  is  most  precarious. 
2  Gmnhofs  Kr.  §  r)33,  note  3. 

AVilliam  Schenck  had  two  securities — the  decree  and  a 
mortgage  security.  The  former  was  safe,  and  ample  to 
secure  the  debt — the  mortgage  security  was  precarious. 
It  has  eventuallv  turned  out  that,  even  with  the  benefit 
of  these  payments  to  reduce  the  latter  debt,  the  creditor 
is  a  loser.  If  by  the  court's  applying  these  payments  to 
the  decree,  both  securities  of  William  Schenck  could  be 
satisfied,  then  it  would  be  just  atid  equitable  so  to  apply 
them  :  for  such  appropriation  would  be  no  injury  to  AVil- 
liam  Schenck,  and  would  secure  to  the  ]>ishop  mortgage 
the  benefit  of  the  debtor's  i)roperty,  which  otherwise  it 
must  lose.     But  that  is  not  the  case.    If  these  payments 

• 

are  appropriated  to  the  decree,  "William  Schenck  must  m- 
evita]>ly  be  a  loser  to  that  amount.  Such  an  appropriation 
by  the  court  will  be  taking  money  out  of  tlie  pocket  ot 
William  Schenck,  and  placing  it  in  that  of  the  complai*^* 
ant.  William  Schenck  has  done  nothing  to  prejudice  the 
security  under  which  the  complainant  claims,  and  I  c*^" 
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:  see  &Dy  principle  of  equity  upon  wbicfa  the  court  can 
e  to  the  latter  the  benefit  of  tbeae  payments  at  the 
>en8e  of  the  former.  The  master  was  right  in  appro- 
Btiug  the  $607.43  as  he  did. 

Vs  to  the  sum  of  $004.82,  the  same  principles  control 
'  application  of  the  payments  which  constitute  this 
onut.  The  money  is  in  the  hands  of  "William 
lenck.  To  appropriate  it  to  this  decree  is  taking  the 
ney  from  him,  and  giving  it  to  the  defendant.  The 
irt  cannot  do  tliis  unle^  the  comphiinant  can  show 
.t  he  has  a  better  right  to  liave  the  benefit  of  that 
ney  than  William  Schenck.  This  ho  has  not  done. 
The  second  txceplion  is — that  the  master,  in  taking  and 
ting  an  account  of  the  amount  due  to  Asa  S.  Colton 
1  wife,  hag  not  deducted  thevefTOm  the  several  snrae  of 
J6.23,  and  of  §085.30,  roLeivetl  by  John  C.  Schenck, 
stce,  ie.,  from  Isaiic  Story,  the  aariignee  of  John  C. 
icnck,  as  dividends  upon  c-htims  prcsciitod  by  the  said 
stee  to  the  said  assignee.  Before  the  master,  the  com- 
inant  claimed  that  the  sum  of  §412  of  the  above 
ounts  of  dividends  received  should  ho  appropriated  as 
ayment  upon  the  decree. 

!  think  the  com]ilain:<nt  \^  right  in  this  exception,  and 
,t  the  sum  of  §412  mIiouM  have  been  applied  by  the 
ster  as  a  payment  upon  the  deci-eo.  I  am  inclined  to 
ok,  ni»on  reviewing  my  opinion  upon  whicli  the  decree 
reference  was  made,  that  the  master  was  misled  by  the 
guai'ded  manner  in  whit'h  I  esiHVfiried  myself  in  refer- 
ee to  this  part  of  tlie  oa.se.  If  I  had  any  doubt,  when 
at  opinion  was  prepared,  a.i  to  the  proper  appropriation 
these  divideniis,  I  am  now  perfectly  satistied  that  they 
ould  be  appropriatcil  to  the  decree. 
On  the  19th  of  March,  1830,  John  C.  Sehenek  made 
1  aBsignment  for  the  heiielit  of  his  creditors.  Uo  was 
len  trustee  for  Margaret  Colton.  lie  owed  her,  as  ex- 
ntor  and  devisee  under  his  father's  will,  two  legacies, 
le  of  which  was  a  lien  on  the  Slayhack  farm,  as  it  was 
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called,  and  the  other  on  the  homestead  farm,  which  latter 
was  devised  to  John  C.  Schenck,  subject  to  the  legacy, 
and  part  of  which  is  the  subject  of  this  controversy.  On 
the  IGth  of  August,  1830,  John  C.  Schenck,  as  trustee  of 
Margaret  Colton,  presented  a  claim  to  James  Story,  his 
assignee,  for  §4843.11,  which  included  the  amounts  of 
principal  and  interest  then  due  on  the  Slayback  and 
homestead  farm  legacies,  83137.31  being  due  of  Slayback 
legacy,  and  SIT^J'^.^O  on  the  homestead  legacy.  Foreclo- 
sure suits  were  commenced  on  both  these  farms  bv  the 
Johnsons,  mortcraijcees,  to  whom  John  C.  Schenck  had 
mortgaged  them.  On  the  0th  of  February,  1837,  the 
agreement  was  made  between  the  parties  to  the  suit  in  re- 
ference to  the  terms  of  the  decree  to  be  entered.  Besides 
the  stipulation  in  the  agn.*ement,  that  the  mortgages  were 
to  have  priority  in  i>ayment  over  the  legacies,  was  this* 
tliat  in  case  the  residue  of  the  monevs  raised  out  of  the 
mortiraeed  premise's,  after  pavment  of  the  mortoraffes, 
should  not  be  sutlicient  to  pay  the  legacies,  then  the 
dividenils  which  the  said  leii:atees  and  the  said  mortjra- 
<rees  should  receive  from  the  assii^nee  of  John  C.  Schenck 
upon  the  said  legacies  and  upon  the  bonds  accompany- 
the  said  morttraire^  should  be  a]>plicd  to  makinir  ijooJ  the 
deticiency.  All  the  parties  to  this  agreement  presented 
their  claims  to  the  assignee.  On  the  Gth  of  Fcbnian', 
1830,  two  decrees  wt-re  entered,  by  one  of  which  the 
Slayback  Ici^acies  were  secured,  and  bv  the  other  the 
homestead  legacies.  On  the  second  of  August,  1837,  the 
decree  bv  which  the  Slavback  le^^acics  were  secured  ^v^a? 
settled.  They  amounted,  on  that  day,  to  the  sum  of 
§0702.15.  The  sheritf  i»aid  to  the  solicitor  of  the  lega- 
tees §3410.75,  and  Juhn  C.  Schenck  gave  to  AVilliam 
Schenck,  one  of  the  legatees,  a  bond  and  mortgage  for 
§3283.40,  which  two  sums  made  the  amount  due  theni. 
As  to  the  other  decree,  the  claims  of  the  mortgagees 
were  satistied,  but  not  of  the  legatees.  As  matters  iio^ 
stood,  it  is  evident  that  none  of  these  claims  were  entitled 
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fo  any  dividend  from  the  assignee  of  John  C.  Schenck, 
except  the  claims  of  the  legatees  on  the  homestead  de- 
cree. The  other  decree  was  satisfied,  both  as  to  the 
mortgages  and  legacies ;  and  in  this  decree  (the  home- 
stead decree)  all  the  other  claims  but  that  of  the  legatee 
were  satisfied.  And  yet,  on  the  Ist  of  November,  1837, 
John  C.  Schenck,  as  trustee  of  Mrs.  Colton,  received  a 
dividend  of  ?486.73  on  the  claims  which  he  had  pre- 
sented on  the  16th  of  August,  1836,  to  wit,  on  ?3137.31, 
the  amount  due  when  the  claim  was  presented  on  the 
Blayback  legacy,  and  on  ?1705.80,  the  amount  due  on 
the  homestead  legacy.  And  on  the  81st  of  August, 
1841,  John  C.  Schenck,  as  trustee,  received  a  further 
dividend  of  ?685.30  on  the  same  claims.  Of  this  sum 
9412  was  the  proportion  of  the  homestead  farm  legacy : 
the  balance  was  wrongfully  received,  because  the  claim 
itself  had  been  satisfied  by  the  land  upon  which  it  was  a 
lien.  But  the  only  question  in  which  we  are  now  in- 
terested is  this — why  should  not  the  8412  be  appropriated 
to  the  homestead  legacy,  upon  which  it  was  specifically 
jwiid  ?  At  the  time  it  was  received  by  John  C.  Schenck, 
as  trustee  of  Margaret  Colton,  he  was  the  owner  of  the 
land  upon  which  the  homestead  legacy  was  secured  by 
the  outstanding  decree — and  this  is  the  reason  given  by 
the  master  why  the  credit  should  not  be  given  on  that 
decree.  The  master,  in  his  report,  says,  "  I  am  of  opinion 
that  this  claim  for  credit  should  not  be  allowed.  At  the 
time  that  said  first  dividend  was  paid  to  said  John  C. 
Schenck,  he  was  really  the  owner  of  the  land  charged 
with  the  said  homestead  legacy.  It  is  true  that  the  legal 
title  to  it  was  then  vested  in  John  Gulick,  who  had  bought 
it  at  the  assignee's  sale.  But  he  had  bought  it  up  for  the 
benefit  of  John  C.  Schenck,  as  appears  by  the  pleadings 
and  prooft  in  this  cause,  and  afterwards  conveyed  it  to 
him.  He  bought  it  for  the  benefit  of  Schenck,  and  held 
it  for  him.  Schenck  was  therefore  the  party  beneficially 
interested  therein,  and  in  equity  the  owner  of  the  land. 
Vol.  I*  X 


242  CASES  IN  CHANCERT.  [Fn 

Terhana  v.  Oolton. 

Before  the  time  when  the  second  of  said  dividends  was 
paid  to  said  John  C.  Schenck  the  said  farm  had  been  con- 
veyed to  him  in  due  form,  and  he  was  vested  with  the 
legal  title.    He  being  therefore,  at  the  time  when  he  re- 
ceived the  said  dividends,  the  owner  of  the  land  on 
which  the  said  homestead  legacy  was  charged,  the  land 
could  not  be  considered  as  discharged  to  the  extent  of 
said  payments,  or  of  so  much  thereof  as  was  applicable 
to  the  homestead  legacy,  unless  he  paid  the  same  to  Mrs. 
Colton,  or  duly  invested  it  for  her  use.     He  did  not  do 
either.    He  could  not  therefore  claim  that  the  land  waa 
discharged,  and  the  complainant  in  this  suit  cannot  iL:m 
this  respect  claim  more  than  John  C.  Schenck  could  d< 
if  he  were  now  before  the  court.*' 

The  master  is  correct  in  the  principles  he  lays  dowa  — 
His  conclusion  is  erroneous  in  consequence  of  his 
sumption  that  the  complainant  does  not  stand  in  a  mor^ 
favorable  position  before  the  court,  in  reference  to  the  a] 
plications  of  payments  on  the  decree,  than  John 
Schenck  himself  would,  if  he  were  here.  I  repeat  that  3 
am  responsible  for  this  error,  and  not  the  master.  Bu»-t 
that  it  is  an  error  I  am  perfectly  satisfied. 

As  between  Margaret  Colton  and  John  C.  Schenck,  ^^ 
is  very  clear  that  a  court  of  equity  would  preserve  iim-  ® 
lien  until  the  money  was  actually  paid ;  for  how  coul  ^ 
John  C.  Schenck  ask  a  court  of  equity  to  discharge  h^s 
land  of  the  encumbrance,  when  he  had  not  paid  it  ?  Jolm  ^ 
C.  Schenck  received  the  money  with  the  consent  of,  ai^-  ^ 
as  the  trustee  of  Margaret  Colton.    If  he  did  not  p^^J 
over  the  money,  it  is  but  sheer  justice,  as  between  thec*^> 
that  Margaret  Colton  should  hold  the  lien  until  she  r^ 
ceives  her  money.    But  this  money  was  not  received  k>y 
John  C.  Schenck  for  the  benefit  of  Margaret  Colto^ 
alone.    It  was  paid  for  the  benefit  of  the  James  Bishop 
mortgage  as  well  as  for  Margaret  Colton's  benefit.    John 
C.  Schenck  was  the  common  debtor  of  Margaret  Colton 
and  James  Bishop.    The  debts  of  both  of  them  were  se- 
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d  on  the  same  land  of  the  debtor.  Margaret  Colton's 
the  priority :  of  course  every  payment  made  on  her 
;  was  for  the  benefit  of  the  sound  security.  The  as- 
ee  of  the  common  debtor  had  in  his  hands  the  sum 
412  of  the  debtor's  property — a  fund  created  by  the 
x>r  himself,  and  placed  in  the  custody  of  the  law  for 
rery  purpose  of  paying  on  the  first  encumbrance  on 
and,  and  thereby  enhancing  the  value  of  the  second 
rity.  James  Bishop  had  as  much  right  to  have  that 
ley  paid  on  Margaret  Colton's  claim  as  she  herself 
But  the  money  was  in  the  hands  of  a  third  person, 
no  one  could  obtain  it  except  Margaret  Colton  her- 
or  her  authorized  agent.  The  moment  she  received 
;  enured  to  the  benefit  of  James  Bishop.  She  au- 
ized  John  C.  Schenck  to  receive  the  money.  He 
d  as  her  agent.  When  he  received  it  James  Bishop 
entitled  to  the  benefit  of  it.  Neither  law  or  equity 
1  him  responsible  for  the  proper  appropriation  of  the 
key.  The  principal  must  suffer  for  the  default  of  his 
it,  but  the  consequence  of  such  default  cannot  be 
:ed  upon  an  innocent  third  person.  Suppose,  instead 
ts  being  $412,  it  had  been  the  full  amount  of  the 
<5y,  can  it  be  doubted  that  James  Bishop's  mortgage 
Id  have  been  relieved  of  the  former  encumbrance, 
ought  to  have  been,  upon  the  plainest  principles  of 
and  equity  ?  Take  this  instance.  A.  and  B.,  each, 
I  a  mortgage  on  the  property  of  C.  B.  holds  the 
►nd  encumbrance.  C,  the  mortgagor,  creates  a  fund 
ay  off  the  first  mortgage,  held  by  A.,  and  it  is  placed 
tie  hands  of  D.,  a  third  party.  A.  gives  C,  the  mort- 
ar, a  power  of  attorney  to  receive  the  money.  When 
•eceives  it,  is  not  the  second  mortgage  relieved  from 
prior  encumbrance  ?  If  C.  does  not  pay  over  the  mo- 
f  it  is  true  a  court  of  equity  will  retain  the  lien  for  the 
efit  of  A.,  but  not  against  B.,  the  second  mortgagee. 
facU  per  aliarHj  facit  per  se^  and  the  receipt  of  the 
ley  by  C.  was  the  same  as  its  receipt  by  A.,  as  &r  as 
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it  aflfected  B.,  a  third  party.  It  is  very  plain  that  the  po- 
sition of  B.  and  C.  are  not  the  same.  They  differ  in  the 
same  respect  precisely  as  the  difference  between  John  C. 
Schenck  and  James  Bishop,  or  Terhune,  the  complainant, 
who  holds  under  Bishop.  If  John  C.  Schenck  did  not 
pay  the  money  in  question  to  Margaret  Colton,  she  alone 
must  suffer  for  the  misconduct  of  her  agent  It  is  not 
right  that  the  default  of  her  agent  should  be  visited  upon 
an  innocent  party.  She  may  protect  herself  against  her 
agent  by  holding  an  to  her  security,  but  she  cannot  hold 
it  against  James  Bishop. 

Third  exception.   It  is  shown  very  clearly  that  the  debt 
due  from  John  C«  Schenck  to  Asa  S.  Colton  and  wife 
amounted  to  the  sum  of  $5000.    The  payments  made 
from  time  to  time  were  the  interest  upon  this  sum.  They 
were  appropriated,  when  paid,  by  the  debtor,  and  were 
received  by  the  creditor  for  this  purpose.    There  is  no 
just  ground  upon  which  the  court  can  interfere  with  tb^ 
appropriation  thus  made  by  the  creditor  and  debtor  mix- 
tually.    In  the  $5000  was  included  the  amount  due  o^ 
the  homestead  legacy.    The  amount  so  due  at  the  tincB.^ 
the  payments  commenced  was  $1724.38.     The  whoX* 
amount  of  payments  was  $1262.50.    The  proportion  ^^f 
this  amount  to  which  the  legacy  is  entitled  is  $434.4  ^> 
and  this  amount  the  master  has  credited  upon  the  decre^* 
The  master  was  correct  in  not  allowing  interest  on  tlm-^s 
sum.    At  no  time  when  the  payments  were  madedi^l 
tliey  exceed  the  amount  of  interest  due  upon  the  legacy* 
At  the  date  of  the  master's  report,  there  was  upwards  of 
$1300  interest  due  on  the  amount  of  the  legacy.     Thef^ 
could  be  no  propriety,  therefore,  in  the  master's  allowia^ 
interest  on  the  payments. 

Fourth  exception.  The  master  was  right  in  not  allowipj? 
any  payments  prior  to  the  decree  made  in  the  cause  b^ 
tween  Caleb  Johnson  and  Enoch  Johnson,  complainants^ 
and  John  C.  Schenck  and  others,  defendants.  Tb^ 
order  of  reference  confined  him  to  stating  the  accounts 
subsequent  to  the  decree. 
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It  is  now  insisted,  on  behalf  of  the  complainant,  that 
the  evidence  before  the  master,  in  addition  to  that  which 
was  before  the  court  at  the  time  the  order  of  reference 
was  made,  shows  the  propriety  of  going  back  of  the 
original  decree  referred  to,  and  stating  an  account  of  the 
payments  made  previous  to  that  time.  I  have  carefully 
examined  all  the  evidence  before  the  master,  and  I  do 
not  think  it  affords  any  additional  aid  to  the  court  in  de- 
termining the  rights  of  the  parties  to  that  which  was  fur- 
uished  when  the  opinion  was  delivered,  which  resulted  in 
the  order  of  reference  to  the  master. 

The  first,  third,  and  fourth  exceptions  are  overruled. 
The  second  exception  is  sustained.   There  is  no  necessity 
of  referring  this  matter  back  to  the  master.    He  reports 
the  amount  due  the  Coltons  at  $3135.    From  this  must 
"be  deducted  §412.    $412.68,  the  amount  claimed  by  Col- 
ton  under  the  second  exception,  consisting  of  so  much  of 
the  two  dividends  as  was  applicable  to  this  legacy,  viz. 
one  sum  of  ?170.58,  received  November  1st,  1837,  and 
the  other,  of  ?242.20,  received  August  3l8t,  1841.     On 
the  first  of  these  interest  must  be  allowed,  on  the  second 
not.    By  calculating  interest  on  the  decree  till  November 
1st,  1837,  adding  it,  and  then  deducting  the  ?170.58,  and 
ly  adding  interest  since,  deducting  what  the  master  de- 
ducted, and  also  the  second  dividend,  so  far  as  applicable, 
the  sum  due  Colton  and  wife  appears  to  be  ?2614.94  at 
the  date  of  the  report.    Interest  is  not  allowed  on  the 
second  dividend,  because  more  was  then  due  by  way  of 
interest   than  that  dividend  amounted  to.    The  report 
"Will  be  corrected  in  that  particular,  and  in  other  respects 
stand  confirmed.    The  final  decree  will  conform  to  this 
correction.    Upon  the  complainant's  paying  to  William 
Schenck  and  the  Coltons  the  amounts  thus  found  due 
Aem,  respectively,  the  decree  will  be  cancelled,  otherwise 
^e  sheriff  will  be  ordered  to  sell,  and  raise  the  amounts. 

X* 
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Wilson  and  others  V9.  Browk. 

BrowQ  and  Demarett  made  a  general  aMtgnment  for  tbe  benefit  ef  their  credil> 
ors.  Three  of  the  complainanta  obtained  a  jndgment  againit  B.  and  D.,  aid 
indemnifying  tiie  sberi£E^  sold  by  ezeontion  the  property  whieh  hd 
passed  ander  the  aatignment.  The  asfignee  recovered  judgment  againU  tbe 
sheriff  for  a  large  amount.  Only  one  creditor  applied  to  the  aitignee  witini 
the  three  months  linuted  by  the  statute,  and  that  creditor  was  paid  in  foIL 
There  was  a  large  balance  in  the  hands  of  the  assignee,  and  of  this  B.  ind 
D.  made  another  asiignment.  Oreditors^  alter  that,  made  application  oodir 
the  first  assignment,  and  the  assignee,  in  hi»  answer  in  this  suit,  admitMi 
that  it  was  an  unsettled  question  whether  the  creditors  so  applying  ware 
entitled  to  be  paid  out  of  the  fund  in  his  hands,  or  whether  such  fond  paaed 
under  second  assignment,  and  that  it  had  been  his  intention,  after  he  abooid 
have  collected  the  money  due  on  the  judgment  against  the  sherifit^  to  spplf 
to  this  court  for  directions.  The  complainants,  as  creditors,  ask  in  this  nit 
the  assistance  of  this  court  in  the  fulfilment  of  the  trust,  and  having  paidtbs 
inouey  due  on  the  judgment  against  the  sheriff  into  this  court,  obtained  n 
injunction  restraining  proceedings  against  that  ofl&oer. 

Held,  that  under  the  circumstances,  the  injunction  should  be  retained,  and  tint 
the  complainants,  as  creditors,  had  a  right  to  invoke  the  aid  of  this  court  is 
view  of  the  embarrassments  which  surrounded  the  assignee. 


A.  0.  Zabriskie  moved  to  dissolve  the  injunction  in  this 
case. 

S.  B.  Ransom  and  /.  W.  Scudder  argued  against  the 

motion. 

• 

The  Chancellor.  I  cannot  see  the  propriety  of  dis- 
solving this  injunction.  It  appears  to  me,  if  the  bill  can 
be  maintained,  the  injunction  ought  to  stand. 

Brown  and  Demarest  made  a  geaeral  assignment,  under 
the  act,  for  the  benefit  of  their  creditors.  Wilson  ftod 
and  two  others  of  the  complainants,  as  partners^  bad  ft 
judgment  and  execution  against  Brown  and  Demarest- 
They  indemnified  the  sheriff,  who,  by  their  direction^ 
levied  upon  and  sold  the  goods  which  had  passed  under 
the  assignment.  The  assignee  brought  suit  agmist  the 
sheriff,  and  recovered  judgment  for  upwards  of  six  thou* 
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Mud  dollars.  Wilson  and  his  partners  are  creditors,  to  a 
large  amount,  of  Brown  and  Demarest,  and  are  entitled 
to  the  benefit  of  that  assignments  Only  one  creditor  ap- 
plied to  the  assignee  within  the  three  months  limited  by 
the  statute,  and  that  creditor  was  paid  in  full.  There  was 
a  balance  left  in  the  hands  of  the  assignee,  including  the 
amount  of  the  judgment  against  the  sherifi^  of  upwards 
of  eight  thousand  dollars.  Brown  and  Demarest  then 
nade  another  assignment  of  the  surplus  in  the  hands  of 
the  assignee.  Creditors,  after  that,  made  application  un- 
der the  first  assignment,  and  a  large  number  of  creditors 
gave  notice  to  the  assignee  that  they  claimed  the  right  to 
be  paid  in  full,  or  ratably,  out  of  the  surplus  in  his  hands. 
The  answer  of  Brown  and  Demarest  and  the  assignee  ad- 
mits that  it  is  a  question  about  which  counsel  differ — 
whether  the  surplus  of  the  estate  under  the  first  assign- 
ment, after  payment  of  the  debt  of  the  creditor,  who  ap- 
plied within  the  three  months,  and  the  expenses  of  the 
assignment,  passed  by  the  second  assignment,  or  was  held 
by  the  assignee  as  trustee  for  the  creditors  under  the  first 
assignment,  who  might,  before  the  settlement  of  his  final 
account,  and  the  payment  of  the  balance  in  his  hands, 
apply  to  him  for  that  purpose.  The  answer  further  ad- 
mits, that  in  consequence  of  the  great  embarrassments 
which  surround  the  assignee,  he  had  determined,  as  soon 
as  he  received  the  money  due  on  the  judgment  against 
the  sheriff,  to  file  a  bill  in  this  court  to  enable  him  to  ex- 
ecute his  trust. 

Now  who  can  doubt  that,  under  these  circumstances, 
any  one  of  the  creditors  of  Brown  and  Demarest  had  as 
good  right  to  invoke  the  aid  of  this  court  for  the  fulfil- 
ment of  the  trust  as  the  trustee  himself  had  ?  If  the  aid 
of  this  court  is  necessary  for  that  purpose  (and  the  answer 
admits  it  is),  then  the  creditors  were  not  bound  to  wait 
and  see  when  and  in  what  manner  the  assignee  might 
see  fit  to  come  here.  The  trust  was  created  for  their 
benefit^  and  if  from  any  cause  its  execution  has  become 
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80  embarrassed  that  the  aid  of  this  court  is  necessary, 
there  is  certainly  nothing  to  prevent  their  becoming  the 
actors,  and  instituting  a  suit  for  their  own  benefit 

Under  these  circumstances,  Wilson  &  Co.  were  ready 
to  pay  to  the  assignee  the  amount  of  the  judgment  againit 
the  sherift'.  As  creditors  of  Brown  and  Demarest,  they 
claim  au  interest  in  this  money.  The  assignee  is  their 
trustee,  as  well  as  of  the  other  creditors.  Conflicting  in- 
terests exist  between  these  creditors.  The  assignee  ad- 
mits that  doubts  exist  as  to  the  rights  of  creditors  under 
the  assignment.  What  guaranty  had  Wilson  &  Co.,  if 
they  paid  the  money  to  the  assignee,  that  he  would  come 
to  this  court  for  the  protection  of  the  creditors  ?  It  ap- 
pears to  me  they  were  right  in  filing  this  bill  and  in  bring- 
ing the  money  into  court. 

Why  should  this  injunction  be  dissolved?  It  only  re- 
strains the  assignee  from  enforcing  his  judgment  against 
the  sheriff;  But  that  money  has  been  paid  into  this  court, 
and  is  here  for  the  assignor's  benefit.  If  the  injunction 
is  dissolved,  he  can  do  no  more  than  collect  the  money 
due  on  the  judgment.  Why  should  this  court  permit  him 
to  do  this  when  the  money  is  here  for  his  benefit  ? 

It  is  insisted  that  the  assignee  has  a  right  to  have  the 
money  in  his  own  hands  and  under  his  control.  This  in- 
junction does  not  prevent  that.  He  may  have  the  nioney 
for  the  asking.  It  is  true  the  bill  does  pray  for  a  receiver. 
But  if  the  assignee  has  acted  in  good  faith,  and  is  not 
chargeable  with  any  breach  of  his  trust,  the  trust  will  not 
deprive  him  of  his  office  or  rights  as  trustee.  It  will  sim- 
ply direct  him  as  to  the  manner  of  the  execution  of  hia 
trust. 

It  is  further  said  that  there  is  some  expense  attending 
the  paying  the  money  into  court,  &c.,  and  that  the  fund 
should  not  be  liable  for  the  charge.  That  is  a  matter  for 
future  consideration.  Who  shall  pay  the  costs  attending 
the  litigation,  is  a  matter  in  the  discretion  of  the  court 

It  is  said,  also^  that  the  ftssignee  will  be  eijibanaBsed  by 
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Qiis  prooeedingy  And  that  he  should  be  permitted  to  file 
his  bill,  and  bring  in,  as  parties,  all  the  creditors.  Buch 
%a  expense  is  altogether  unnecessary.  The  court  will 
provide  a  way,  in  this  suit,  to  bring  in  all  the  creditors,  if 
they  choose  to  come,  much  better  than  by  making  them 
parties  to  the  pleadings. 

There  are  many  reasons  why  it  is  much  more  for  the 
interest  of  the  creditors  that  they  should  be  the  actors 
rather  than  the  defendants  in  this  suit 

I  think  the  motion  should  be  denied. 


The  Morris  Canal  and  Banking  Company  vs.  Calvin 

S.  Dennis. 

rins  ooart  will  not  retain  an  injanction  restraining  the  prosecution  of  an  action 
of  ejectment  when  it  clearly  appears  that  the  complainants  have  a  defence 
to  snch  action  in  the  ooart  of  law. 


T.  Runyan  and  Asa  Whiteheady  for  motion. 

The  Chancellor.    If  it  were  not  perfectly  apparent  on 
the  face  of  the  pleadings  that  the  complainants  have  a 
complete  remedy  at  law,  I  should  not  dissolve  this  in- 
junction.   But  it  is  clear  that  the  deed  under  which  the 
defendant  claims  is  void,  and  that  a  recovery  cannot  be 
had  upon  it  in  the  action  of  ejectment.    The  complain- 
i^ts  will  not  be  .compelled  to  set  up  in  defence,  in  that 
•uit,  any  matter  dehors  the  record  for  the  purpose  of  pre- 
senting a  recovery.    The  defendant  will  be  obliged,  in 
Older  to  sustain  his  title,  not  only  to  produce  his  deed 
in  evidence,  but  all  the  proceedings  upon  which  it  is 
fcuuded.    It  will  appear,  by  those  proceedings,  that  the 
^  was  made  under  the  sixth  section  of  the  supplemental 
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act  incorporating  the  city  of  Newark,  of  the  4th  of 
March,  1841. 

It  is  perfectly  clear  that  the  sale  under  that  section  k 
void.  There  was  no  authority  to  sell  this  land  for  non- 
payment of  taxes,  except  under  the  first  section  of  the  act 
of  1839. 

If  this  is  so,  there  is  no  propriety  for  this  court's  inter- 
fering with  the  action  of  ejectment.  The  complainantB 
have  a  complete  defence  at  law  to  that  suit. 

So  far  as  the  injunction  interferes  with  that  suit,  it  must 
be  dissolved. 


CoNCKLiN  and  others  vs.  Coddington  and  others. 

As  a  geaeral  rule,  a  mortgagee  is  entitled  to  his  costs. 

A  mortgagee,  being  a  defendant,  in  his  answer  set  up  his  mortgage  and  so  i^ 

terest  in  the  premises  under  a  tax  lien,  which  latter  claim  was  decided 

aj^inst  him.    As  it  did  not  appear  that  the  claim  was  in  bad  fiuth,  it  ^ 

held  he  was  entitled  to  his  costs. 
That  a  mortgagee  has  extended  his  claim  beyond  what  the  coort  fioi^T 

decide  he  is  entitled  to,  is  no  ground  for  refusing  him  his  costs. 


J.  S.  Nevius^  on  behalf  of  the  complainant,  submitted 
whether,  on  the  following  facts,  the  defendant,  Codding- 
ton, is  entitled  to  his  costs.    Conklin  held  a  second  mort- 
gage, and  filed  his  bill  for  foreclosure  and  sale.   He  mftd^ 
Coddington  a  defendant  because  he  held  a  prior  mort- 
gage.    The  bill  admits  Coddington's  priority.    Hefitoi 
an  answer  settling  up  his  mortgage,  and  also  claiming  to 
hold  the  mortgaged  premises  for  a  term  of  years  under  * 
tax  sale.    This  claim  was  decided  against  him.    It  wa^ 
further  insisted  that  Coddington  had  been  guilty  of  \JOr 
proper  conduct  in  not  giving  certain  credits  of  i 
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1  on  his  mortgage,  and  had  therefore  deprived  himself 
lis  right  to  claim  any  costs. 

^.  H.  Shafer^  contra. 

?HE   Chancellor  said,  it  was  well  established,  as  a 
leral  mle,  that  a  mortgagee  is  entitled  to  his  costs,  and 
kI  6  Vin.  Ab.  865 ;  Gammon  v.  StonCy  1  Ves.  sen.  339 ; 
tiUin  V.  Gale,  7  Ves.  683 ;  Loftus  v.  Swifty  2  Sch.  ^  Lef. 
I ;  Witherel  v.  Collins,  3  Mad.  R.  255. 
The  practice  in  this  court  has  always  been,  where  a  bill 
Ued  by  a  second  mortgagee  making  a  first  mortgagee 
)arty  to  the  suit,  to  decree  the  taxed  costs  of  the  first 
)rtgagee  not  only  to  be  paid,  but  to  h^  first  paid  out  of 
3  money  raised  by  a  sale  of  the  mortgaged  premises. 
le  second  mortgagee,  if  he  wishes  to  save  such  costs, 
i8t  tender  the  first  mortgagee  the  money  due  upon  his 
Drtgage,  as  was  said  in  Gammon  v.  Stone,  before  referred 
.    In  the  case  of  Shuttleworth  v.  Lowther,  mentioned  in 
Ves.  586,  a  mortgagee  was  made  to  pay  costs  on  the 
onnd  of  a  tender  and  an  appropriation  of  the  money, 
aich  was  paid  into  the  bank  and  refused. 
It  is  said  the  first  mortgagee  has  been  guilty  of  im- 
oper  conduct    If  this  is  so,  the  court  may  not  only 
fdse  him  costs,  but  compel  him  to  pay  costs.    DetiUin 

Gale,  before  referred  to. 

But  no  such  penalty  can  attach  from  the  mere  fact  of 
)ddington's  setting  up  his  claim  under  his  tax  lien, 
here  was  nothing  improper  in  his  making  that  purchase, 
id  he  was  warranted,  under  the  circumstances,  in  setting 

up,  although  it  was  disallowed.  He  was  right,  holding 
lie  first  mortgage,  not  to  permit  any  third  party  to  pur- 
'bise,  and  run  the  risk  of  his  acquiring  a  prior  claim 
AQder  the  law  to  his  mortgage.  He  did  not  purchase  in 
k»d  fidth.  He  bought  to  protect  himself.  But  this 
iQitter  was  decided  against  him,  and  therefore  presents 
^  question — ^whether  by  extending  his  claim  beyond 
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what  he  was  entitled  to  will  deprive  him  of  costs.  I  see 
no  reason  why  it  should.  In  the  case  of  Loftus  v.  Swifts 
2  Sch.  ^  Lef.  657,  already  referred  to,  the  Lord  ChanceUor 
says — "  As  to  the  costs,  a  mortgagee  is  always  considered 
as  entitled  to  costs,  unless  there  be  something  of  positive 
misconduct.  Merely  extending  his  claim  beyond  what  the 
court  finally  decides  that  he  is  entitled  to  is  no  ground 
for  refusing  him  his  costs." 

I  cannot  see  that  Coddington  has  been  guilty  of  any 
misconduct.  It  is  true,  in  taking  the  accounts  before  the 
master,  no  credits  were  given  for  payment  of  interest  on 
his  mortgage.  This  was  not  his  fault  or  the  fault  of  his 
solicitor.  The  proceedings  were  irregular  on  the  part  of 
the  complainants.  Coddington  ought  to  have  been  snm- 
moned  before  the  master.  The  proceedings  were  ex  parte; 
and  if  the  accounts  were  erroneous,  the  absent  party  is 
not  to  blame.  He  made  no  unnecessary  delay  or  diffi- 
culty in  submitting  to  have  the  accounts  corrected  and 
made  right  as  soon  as  the  errors  were  discovered. 

Coddington  is  entitled  to  have  his  taxed  costs  out  of 
the  money  in  court. 


The  Morris   Canal  and  Banking    Company  vs.  Tbb 
Mayor  and  Common  Council  of  Jebset  City. 

It  is  the  general  principle,  that  the  Coart  of  Chancery  is  not  the  proper  tribA* 
nal  to  correct  the  irregularities  or  errors  of  inferior  tribunals,  and  that  io  ^ 
dinary  cases  this  court  should  not  interfere  with  the  ordinaaoei  of  a  oaiD^ 
pal  corporation.  But  the  authorities  all  admit  that  there  are  exoeptiooi  ^ 
this  rule. 

The  act  of  1804,  incorporating  the  Associates  of  the  Jersey  Company,  a^ 
reciting,  in  the  preamble,  that  the  associates  had  become  the  proprietort,  ^ 
purchase  from  Cornelius  Van  Vorst,  of  Fowles.hook,  bounded,  &e.,  and  €^ 
right  and  title  of  said  Van  Vorst  under  the  water  of  the  Hodaon  river,  oppoi*'^ 
the  said  land,  as  fiir  as  the  right  of  said  Van  Vorst  extended,  canfemd  op^^ 
the  aaiociatM  the  power  to  bold  the  said  land,  wHh  the  priTilegea  and 


1869.]  CASES  IN  CHANCERY.  253 


M  Oanal  and  Banking  Go.  v.  Jeraey  Oitj. 

pnrtenances,  and  to  make  itreets,  and  to  order  and  regalate  the  building  of 
docks,  piers,  and  wharves,  &c.,  the  associates  had  a  map  made  of  Powles- 
ho<^,  which  is  well  known  as  Mangin's  map;  and  on  this,  the  most  easterly 
of  the  streets,  is  Hudson  street,  which  is  delineated  as  seventy  feet,  and  all 
of  it  is  nnder  the  water  of  the  Hudson,  and  except  about  a  twentieth  part 
of  it,  the  whole  street  is  designated  as  below  low  water  mark.    Outside  of 
this  street,  into  Hudson  river,  are  delineated  wharves,  piers,  aud  bulkheads. 
In  1820,  the  legislature  incorporated  Jersey  City.    Its  territorial  boundaries 
coincides  with  those  of  the  associates.  By  subsequent  legislation,  the  powers 
to  make  and  regulate  streets,  wharves,  &c.,  were  taken  from  the  associates, 
and  conferred  upon  the  city  authorities.    In  1828,  the  Morris  Canal  and 
Banking  Company  were  authorized  to  continue  their  canal  to  the  waters  of 
the  Hudson,  at  or  near  Jersey  City.    Where  the  canal  connects  with  the 
Hudson,  it  is  located  within  the  boundaries  of  Mangin's  map,  but  entirely  be. 
low  tide  water,  and  except  a  small  portion  of  it  below  the  low  water  line. 
The  company  purchased  all  the  right  of  the  associates  to  the  land  under 
water  where  the  canal  was  located.    They  constructed  their  canal  by  mak- 
ing a  large  basin  opening  into  the  canal,  which  is  connected  by  two  pienj, 
which  are  used  for  purposes  connected  with  the  navigation  of  the  canal. 
The  Imsin  occupies  the  sooth  terminus  of  Hudson  street,  as  represented  o  n 
the  map.     Within  the  last  three  or  four  years  the  company  have  extended 
their  northerly  pier  further  into  the  Hudson,  and  in  doing  so  have  crossed  ' 
the  line  which  is  represented  on  said  map  as  below  low  water  mark ;  and  at 
the  end  of  this  pier,  and  in  the  Hudson  river,  the  company  have  built  au 
extensive  coal  wharf  for  the  business  of  their  canal.  The  common  council  of 
Jersey  City   have  passed  an  ordinance  to  extend  Hudson  street  over  tlm 
company's  pier  to  their  basin,  and  they  admit  that  it  is  their  intention  to  re- 
move  the  company's  building,  and  to  convert  a  portion  of  the  pier,  200  feet 
long,  and  seventy  wide,  into  a  public  street. 
Heldf  that  this  court  has  jurisdiction  to  restrain  the  proceedings  under  the  or- 
dinance, on  the  grounds— 
First.  Because  this  case  presents  questions  entirely  distinct  from  the  regularity 
of  the  proceedings  or  want  of  jurisdiction  of  the  municipal  authorities,  such 
as  the  existence  of  a  public  street  over  the  pier,  as  to  the  efiect  of  a  dedi- 
cation to  a  public  purpoie  of  lands  under  water,  and  the  fact  of  the  land  ly- 
ing unreclaimed  by  the  public  for  more  than  fifty  years,  &c. 
Second,  Because  it  comes  within  the  well  recognised  exception  of  irreparable 

damage. 
Third,  Because  the  defendants  have  waived  their  right  to  except  to  the  juris- 
diction of  the  court  by  answering  the  bill  without  interposing  such  objec- 
tion. 
Held,  that  nnder  the  circumstances  of  this  case,  the  proceedings  of  the  city  au- 
thorities should  be  perpetually  enjuined. 
The  mere  lact  of  the  proprietors  of  the  upland  mapping  it  off*  on  paper  into 
blocks  and  streets,  and  extending  those  streets  into  tide  water,  and  designat- 
iog  them  by  name,  does  not  amount  to  a  dedication,  as  far  as  the  streets 
Qader  water  were  concerned. 

Vol.  I.  Y 
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F.  T.  FreUnghuysen  and  /.  W.  Scuddetj  for  complainants. 
R.  D.  McCleUand  and  A.  0.  ZabriskUy  for  defendants. 

The  Chancellor.  On  the  10th  of  November,  1804,  an 
act  was  passed  to  incorporate  the  Associates  of  the  Jersey 
Company.  The  preamble  of  the  act  recites,  that  it  had 
been  represented  to  the  legislature  that  Richard  Varick, 
Jacob  Radcliff,  and  Anthony  Dey  had  become  the  pro- 
prietors, by  purchase  from  Cornelius  Van  Vorst,  of  Pow- 
les-hook,  bounded  on  the  north,  east,  and  south  by  the 
Hudson  river  and  its  bays,  together  with  the  right  of  ferry 
from  the  said  land  across  the  Hudson  river  and  elsewhere, 
and  the  right  and  title  of  Cornelius  Van  Vorat  under  the 
water  of  the  Hudson  river  and  its  bays,  opposite  the  said 
land,  as  far  as  the  right  of  said  Van  Vorst  extended.  The 
act  constituted  the  above  named  persons,  and  those  asso- 
ciated with  them,  a  body  corporate,  with  power  to  hold 
the  said  land,  with  the  privileges  and  appurtenances,  to 
lay  out  streets  and  squares  upon  the  same,  and  from  time 
to  time  to  regulate  same,  and  to  direct  and  govern  the 
levelling,  pitching,  and  constructing  of  the  said  streets, 
and  the  raising  and  levelling  of  all  lots  and  grounds  for 
buildings,  as  well  public  as  private ;  and  to  order  and  re- 
gulate the  building  of  all  docks,  piers,  and  wharves,  aud 
all  storehouses  and  buildings  thereon,  and  generally  to 
make  such  by-laws,  orders,  and  regulations,  touching  all 
aud  singular  the  said  matters,  as  should  appear  proper 
and  necessary.  The  associates  were  authorized  to  erect 
and  build  docks,  wharves,  and  piers,  opposite  to  and  ad- 
joining their  land  in  the  Hudson  river  and  the  bays  there- 
of, as  they  might  deem  it  necessary  for  the  improvement 
of  the  said  premises  or  for  the  benefit  of  commerce,  an^ 
to  appropriate  the  same  to  their  own  use. 

The  associates  had  a  map  made  of  Powles-hook^  whicl^ 
is  well  known  as  MavgMs  map.  On  this  map,  they  ha<i 
the  upland  and  the  land  under  the  adjacent  waters,  be^'*' 
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ing  a  proportion  of  about  one-fourth  in  extent  to  the  up- 
land, laid  out  in  streets,  blocks,  lots,  public  grounds, 
bulkheads,  wharves,  and  piers. 

The  most  easterly  street  on  the  map  is  Hudson  street 
This  street  is  delineated  as  seventy  feet  wide,  and  all  of  it 
under  the  water  of  the  Hudson.  Except  about  a  twenti- 
eth part  of  it,  the  whole  street  is  designated  as  below  low 
water  mark.  Outside  of  the  street,  into  Hudson  river, 
are  delineated  wharves,  piers,  and  bulkheads.  The  most 
southerly  street  is  Smith  street.  It  is  represented  as  one 
hundred  feet  wide,  and  (with  four  blocks  containing  up- 
wards of  one  hundred  building  lots  of  different  dimen- 
sions, and  two  squares  dedicated  for  public  purposes,) 
lies  entirely  below  the  low  water  mark  of  the  tide. 

In  the  year  1820,  the  legislature  incorporated  Jersey 
City.     Its  territorial  boundaries  included  the  land  and 
premises   of  the  Associates    of  the    Jersey    Company. 
By  subsequent  acts,  the  powers  originally  vested  in  the 
associates  to  regulate  streets,  wharves,  &c.,  were  taken 
from  the  associates,  and  conferred  upon  the  city  authori- 
ties, and  have  been  since,  and  are  now  exercised  by  them. 
The  improvements  have  been  made,  generally,  in  accord- 
ance with  the  delineations  upon  Mangin's  map.  A  larger 
portion  of  the  bulkheads,  piers,  and  wharves  there  de- 
signed has  been  constructed,  and  most  of  the  streets  and 
blocks  and  lots  of  land  represented  on  the  map  as  under 
tide  water  have  been  filled  up,  and  the  improvements 
have  been  made  as  was  designed.    But  such  has  not  been 
the  case  wijth  all  the  streets.     According  to  the  maps,  ex- 
hibits F.  1,  and  F.  2,  (exhibits  in  this  cause)  a  part  of 
Hudson  street,  at  the  southeast  of  Jersey  City,  still  re- 
mains unreclaimed,  and  the  whole  of  South  street  is  be- 
low low  water  mark — the  city  authorities  having  never  to 
this  day  exercised  any  control  whatever  over  them. 

In  the  year  1828,  the  Morris  Canal  and  Banking  Com- 
pany were  authorized  to  continue  their  canal  to  the  waters 
^f  the  Hudson,  at  or  near  Jersey  City.    Where  the  canal 
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connects  with  the  Hudson  river,  the  company  located  it 
on  the  south  side  of  Jersey  City,  within  the  boundaries 
represented  on  Mangin's  map,'*  but  entirely  below  tide 
water,  and  except  a  small  portion  of  it,  below  the  low 
water  line.     The  company  purchased  all  the  right  of  the 
associates  to  the  land  under  water  where  the  canal  was 
located ;  and  there  is  no  one  who  sets  up  any  adverse 
title  in  the  property  occupied  by  them.  They  constructed 
their  canal  by  making  a  large  basin  opening  into  the. 
Hudson.     This  basin  is  connected  by  two  piers,  one  on 
the  north,  and  the  other  on  the  south  side,  which  are 
\Ksed  for  purposes  connected  with  the  navigation  of  the 
canal,  and  properly  appurtenants  to  it.     The  basin  oceu- 
])ies  a  large  part  of  Bergen  street  and  a  part  of  Green 
f^treet  and  the  south  terminus  of  Hudson  street,  as  repre- 
sented on  the  map,  and  no  attempt  has  ever  been  made 
to  disturb  the  company  in  their  possession.     Within  the 
List  three  or  four  years,  they  have  extended  their  north- 
erly pier  further  into  the  Hudson  by  filling  up,  and  in 
doing  so  have  crossed  the  line  which  is  represented  on 
Mangin*s  map  as  under  water  and  below  low  water  mark. 
At  the  end  of  this  pier,  and  into  the  Hudson  river,  the 
company  have  built  an  extensive  coal  wharf  for  the  busi- 
ness of  their  canal. 

The  common  council  of  Jersey  City  have  passed  an 
ordinance,  in  eflfect,  to  extend  Hudson  street  over  the 
company's  pier  to  their  basin ;  and  in  their  answer  they 
admit  it  is  their  intention  to  remove  the  company's  build- 
ing for  the  purpose,  and  to  convert  a  portion#of  the  pier, 
two  hundred  feet  long,  and  seventy  wide,  into  a  public 
street.     On  filing  the  bill  in  this  case,  the  common  coun- 
cil  were  enjoined  from  proceeding  under  their  ordinance- 
The  bill  was  answered,  and  a  motion  to  dissolve  the  ir* " 
junction  was  denied.     Proofe  have  been  taken,  and  tlk-^ 
cause  submitted  after  argument  of  counsel  on  both  si 

In  the  first  place,  it  is  insisted  that  the  court  has  n 
jurisdiction  over  the  ordinances  of  a  municipal  corpo: 
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ion,  and  should  not  interfere  with  their  execution  ;  that 
:he  Supreme  Court  is  the  proper  tribunal  to  review  and 
K)rrect  the  errors  of  inferior  authorities ;  and  that  in  this 
rase  the  complainants  have  an  adequate  remedy  at  law  by 
certiorari  to  the  Supreme  Court.  The  following  cases  are 
•eferred  to  by  counsel — The  Utate  v.  The  Mayor ^  ^c,  of 
Newark^  1  Butcher  399 ;  Carron  v.  Martin^  2  Datcher  696 ; 
Moores  v.  Smedley  and  others,  6  6r.  C.  H.  28 ;  Van  Doren 
7.  The  Mayor,  ^c,  o^  New  York,  9  Paige  388 ;  West  and 
)thers  V.  Mayor  of  New  York,  10  Paige  539 ;  Bouton  v. 
The  City  of  Brooklyn,  15  Barb.  S.  C.  R.  375;  The  Mayor 
f  Brooklyn  v.  6?.  H,  and  P.  A.  Messerok,  4  Kenyan's  Pep. 
L32. 

These  authorities  fully  sustain  the  general  principle, 
hat  the  Court  of  Chancery  is  not  the  proper  tribunal  to 
ippeal  to,  to  correct  the  irregularities  or  errors  of  inferior 
ribunals,  and  that  in  ordinary  cases  this  court  should  not 
nterfere  with  the  ordinances  of  a  municipal  corporation. 
Jut  there  is  no  case  which  goes  so  far  as  to  say  that  this 
ourt  ought  not  to  interfere  under  any  circumstances  or 
or  any  cause  whatever.  The  authorities,  all  of  them, 
vhile  they  contend  for  the  general  rule,  admit  that  there 
ire  exceptions  to  it. 

In  the  case  of  The  Mayor  of  Brooklyn  v.  The  Messeroles, 
J6  Wend.  136,  the  common  council  of  Brooklyn  widened 
\  road  over  the  Messeroles*  land,  and  they  filed  a  bill,  and 
obtained  an  injunction  restraining  the  city  authorities 
from  executing  their  ordinance.  They  set  up  an  irregu- 
larity in  the  proceedings  in  reference  to  the  award  of  dam- 
ages. But  their  main  ground  was  a  want  of  jurisdiction 
in  the  common  council  of  Brooklyn  to  lay  out  and  open 
public  streets  in  that  part  of  the  city.  The  Court  of  Ap- 
>eal8  reversed  the  decisions  of  the  Chancellor  and  Vice 
Chancellor,  and  decided  that  the  Court  of  Chancery  had 
^o  jurisdiction. 

It  is  very  manifest  that  it  would  be  highly  injudicious 
>r  a  court  of  equity  to  extend  its  jurisdictioa  by  inter- 
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fering  with  the  ordinances  of  municipal  corporations,  on 
the  ground  of  the  irregularity  of  their  proceedings  or 
want  of  jurisdiction.  No  such  latitude  of  jurisdiction 
lias  ever  been  claimed  for  the  court.  Chancellor  Wat 
irorth,  whose  decree  was  reversed  in  26  Wendell,  says,  in 
the  case  of  Vandoren  v.  The  Mai/or  of  New  York,  9  Paigt 
8S8,  that  it  was  through  inadvertence  that  he  fell  into  an 
error  in  the  Messeroles'  case,  overlooking,  in  the  hurry  of 
husiness,  a  distinction  he  had  always  before  recognised 
and  acted  upon,  and  that  his  decree  was  properly  reversed. 

As  a  general  doctrine,  this  court  does  not  claim  the 
right  to  interfere  for  the  purpose  of  preventing  a  corpora- 
tion  from  enforcing  its  ordinances  in  regard  to  assess- 
ments. There  would  be  no  limit  to  litigation  in  the  court 
if  this  court  were  to  claim  jurisdiction  over  assessments 
in  ordinary  cases.  Yet  there  are  exceptions  to  this  nile. 
The  Court  of  Chancery  may  properly  interfere  in  such 
cases  to  prevent  a  multiplicity  of  suits— or,  where  irre- 
parable damage  is  the  consequence  of  their  execution— 
or,  in  some  cases,  where  extrinsic  facts  are  uecessan'  to 
he  proved  in  order  to  show,  not  the  illegality  or  informal- 
ity of  the  ordinance,  but  the  illegality  of  its  execution 
against  the  individual  who  seeks  the  protection  of  this 
court.  These  exceptions  are  recognised  in  the  cases  in 
2G  Wendell  and  4  Keman,  In  the  case  of  Oakley  v.  Tk 
Trustees  of  Williamshurgh,  6  Paige  262,  the  latter  were  re- 
strained from  cutting  down  and  altering  the  grade  of  a 
street,  which  greatly  damaged  the  complainant,  not  being 
authorized  under  their  charter.  I  need  not  add  that  the 
court  has  jurisdiction  in  all  cases  where  relief  is  sought 
on  the  ground  of  fraud. 

I  have  no  doubt  as  to  the  jurisdiction  of  the  court  it^ 
this  case.     The  court  is  not  asked  to  interfere  on  accouot* 
of  any  informality  in  the  proceedings  or  want  of  juris- 
dilution  in  the  common  council  as  to  the  subject  matter  o"^ 
the  ordinance.  The  common  council  has  jurisdiction  over*  ^ 
the  streets  of  the  city,  and  authority  to  order  them  pavec3» 
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d,  and  guttered.  But  the  complainants  resist  the  en- 
ig  the  ordinance  against  them  upon  grounds  entirely 
;ct  from  the  regularity  of  the  proceedings.  They  in- 
hat  there  is  no  street  over  their  pier,  and  that  the 
ion  council  have  no  right  to  appropriate  it  for  such 
pose.  There  are  questions  arising  altogether  outside 
B  record  of  the  proceedings.  A  question  arises  as  to 
jffect  of  a  dedication  to  a  public  purpose  of  lands 
r  water  under  the  peculiar  circumstances  attending 
case,  in  connection  with  the  fact  of  the  land  lying 
jlairaed  by  the  public  for  more  than  fifty  years.  The 
is  a  peculiar  one,  and  from  the  character  of  the 
ions  involved,  should  be  considered  as  an  exception 
3  general  rule. 

;ain,  it  comes  within  the  well  recognised  exception 
separable  damage.  The  complainants  are  in  the  pos- 
m  and  enjoyment  of  a  public  work  under  the  au- 
ty  of  the  state.  The  pier  in  question  is  appurtenant 
leir  canal,  and  necessary  to  its  advantageous  enjoy- 
•    To  take  from  them  a  portion  of  this  pier,  and  de- 

them  of  the  exclusive  use  of  it,  is  an  irreparable 
;ge  to  them.  The  intention  of  the  defendants  is  to 
oy  a  part  of  this  pier,  and  make  a  public  street  of  it. 
they  avow  in  their  answer.  If  they  are  permitted  to 
led,  they  destroy  the  complainants*  property,  and  de- 
them  of  their  facilities  of  doing  business.  The  in- 
threatened  is  a  partial  destruction  of  their  pier, 
.t  if  there  was  any  doubt  as  to  the  correctness  of 

views,  there  is  another  answer  to  the  objection, 
defendants  have  waived  their  right  to  object  to  the 
liction  of  the  court.  They  have  answered  the  bill, 
in  their  answer  have  interposed  no  such  objection. 
'  have  come  to  a  hearing  upon  the  merits.  It  is  too 
aow  for  them  to  say  that  the  defendants  have  an  ade- 
9  remedy  at  law.  They  have  submitted  to  the  juris- 
on  of  the  court.  In  the  case  of  Pettii  v.  Shepherd^  5 
?  601,  the  objection  was  taken,  at  the  hearing,  that 
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the  complainant  had  a  perfect  defence  at  law,  and  did  not 
need  the  aid  of  equity.  The  Chancellor  said  the  objection 
came  too  late.    In  Holmes  v.  Jersey  Ciiy^  decided  in  the 

Court  of  Errors  and  Appeals,  in term,  1868,  it  was 

said  to  be  too  late,  after  answer,  to  interpose  the  objec- 
tion, that  the  complainant  had  an  adequate  remedy  at 
law.  In  that  case  the  bill  was  filed  to  enjoin  the  city  from 
enforcing  an  ordinance  against  the  complainant  to  curb 
and  gutter  his  sidewalks.    This  court  granted  an  injunc- 
tion, and  upon  answer  the  injunction  was  dissolved.    An 
appeal  was  taken,  and  the  injunction  was  ordered  to  be 
revived.    The  answer  raised  no  objection  to  the  jurisdic- 
tion of  the  court.     The  general  rule  undoubtedly  is,  that 
upon  a  motion  to  dissolve  an  injunction,  the  party  may 
insist  upon  want  of  equity  in  the  bill,  as  well  as  upon  the 
fJacts  of  his  answer.    But  whatever  doubt  might  be  sug- 
gested as  to  the  propriety  of  precluding  a  defendant  from 
objecting  to  the  jurisdiction  on  a  motion  to  dissolve  after 
answer,  because  the  answer  does  not  raise  the  objection, 
there  can  be  none  to  denying  him  the  privilege  after  be 
has  submitted  his  whole  case  to  the  court  upon  its  merits. 
The  defendants  are  too  late  with  their  objection. 

As  to  the  merits  of  the  case,  after  carefully  examining 
all  the  questions  raised,  I  have  reached  the  conclusion 
that  this  injunction  should  be  made  perpetual.  I  cannot 
regret  that  I  have  arrived  at  this  result,  when  I  consider 
that  the  extension  of  Hudson  street  for  one  hundred  feet 
over  the  defendants*  pier,  terminating  abruptly  at  the 
water*s  edge  in  the  basin,  can  be,  as  a  public  highway,  of 
no  benefit  to  the  public.  There  can  be  no  object  in  get- 
ting to  the  basin,  except  for  the  purpose  of  doing  busi- 
ness on  the  canal ;  and  as  far  as  the  public  generally  are 
concerned,  it  is  certainly  better  for  them  and  for  the  com- 
pany that  the  pier  should  be  under  the  control  of  the  com- 
pany, and  be  adapted  to  the  business  of  the  canal,  than 
that  a  portion  of  it  should  be  occupied  as  a  public  high- 
way. 
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What  right  have  the  city  authorities  to  appropriate  the 
land  in  dispute  for  the  purposes  of  a  public  highway  ? 
Tliey  claim  the  right  on  the  ground  that  it  is  a  part  of 
Hudson  street.  Whether  it  is  or  is  not  a  part  of  Hudson 
street,  is  the  issue  between  tlie  parties.  There  is,  in  fact, 
no  street  there,  and  never  has  been.  The  lociis  was  covered 
bv  the  tide  waters  of  the  Hudson  river  until  within  four 
years  past.  The  complainants  have  made  the  land  by  fill- 
ing op  under  the  authority  of  law.  The  defendants  do 
not  question  the  complainants'  right  of  property,  but 
only  claim  an  easement  over  it.  They  claim  this  easement, 
not  on  the  ground  that  they,  or  any  other  public  author- 
ity, have  laid  out  a  street  there.  What,  then,  is  their 
right  ?  It  is  simply  this,  that,  in  1804,  the  associates 
adopted  Hangings  map,  and  thereby  dedicated  the  space 
marked  on  that  map  as  "Hudson  street"  to  the  public ; 
that  the  map  has  been  adopted  by  the  city,  and  the  dedi- 
cation accepted  and  recognised  by  the  public  authorities, 
and  that  the  complainants  themselves  have  recognised 
and  adopted  the  dedication. 

It  cannot  be  seriously  insisted  that  the  mere  fact  of  the 
proprietors  of  the  upland  mapping  it  off  on  paper  into 
blocks  and  streets,  and  extending  those  streets  into  tide 
water,  and  designating  them  by  name,  amounted  to  any- 
thing, as  far  as  the  streets  under  water  were  concerned. 
They  did  not  own  the  land  under  water,  and  of  course 
could  not  appropriate  it  for  any  purpose,  except  by  au- 
thority of  the  state.     I  think  the  act  incorporating  the 
Associates  of  the  Jersey  Company  authorized  them  to 
lUake  a  plot  of  the  premises,  and  ratified  the  dedication 
of  the  upland  and  surrounding  waters  to  the  purposes 
designated  by  Mangin's  map.    But  no  duty  was  imposed 
Upon  the  associates,  or  Jersey  City  after  them,  or  upon 
^ny  public  body,  of  assuming  the  burthen  to  make  the 
Btreets,  or  keep  them  in  repair.    Whoever  purchased  un- 
^er  the  associates  by  Mangin's  map  might  prevent  the 
^^sociatee,  or  persons  claiming  under  them,  from  obstruct- 
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ing  the  use  of  the  streets  dedicated  to  public  use.  But 
such  purchasers  could  not  compel  the  public  authorities 
to  fill  up  the  streets  underwater  or  to  assume  the  burthen 
of  keeping  the  designated  streets  in  repair.  If  the  au- 
thority who  by  law  had  control  of  the  streets,  chose  to 
accept  them,  and  to  assume  the  burthen  of  them  as  public 
highways,  they  had  a  right  to  do  so,  but  until  they  did, 
no  responsibility  rested  upon  them,  nor  could  they  im- 
pose any  duties  upon  others  in  regard  to  such  streets. 

Since  the  year  1838,  the  defendants  have  had  the  sole 
control  over  the  streets  of  Jersey  City.  They  admit,  in 
their  answer,  that  they  never  passed  any  ordinance  to 
make  and  lay  out,  or  to  ascertain  and  establish  the 
boundaries  of  that  portion  of  what  on  the  map  is  called 
Hudson  street,  lying  between  Essex  street  and  the  com- 
plainants' basin.  They  do  not  show,  by  their  answer, 
that  they  have  ever,  by  any  act,  accepted  Hudson  street 
"We  have  this  case  then.  In  1804,  Mangin's  map  was 
made,  and  upon  it  was  designated  a  street,  and  named 
Hudson  street ;  that  the  street  was  altogether  an  imagi- 
nary one,  the  place  designated  for  it  being  covered  by  the 
waters  of  the  Hudson  river;  that  over  the  southerly  ter- 
mination of  the  street  the  public  have  never  exercised 
any  control,  and  have  never  done  any  act  to  signify  their 
acceptance  of  it ;  that  it  has  never  been  used  in  any  man- 
ner by  the  public ;  that  fifty  years  after  the  alleged  dedi- 
cation, the  complainants  constructed  a  pier  in  the  Hudson 
river  by  authority  of  law ;  that  the  defendants  now  claim 
to  take  a  part  of  that  pier  for  a  public  highway,  because 
it  occupies  that  portion  of  the  Hudson  river  where  the 
imaginary  line  of  Hudson  street  was  projected  in  1804- 
I  do  not  see  upon  what  principle  the  right  claimed  by  tb 
defendants  can  be  maintained. 

It  is  said  that  the  map  has  been  adopted  by  the  city — 
and  that  the  improvements,  generally,  have  been  made  !*■ 
accordance  with  the  map  under  the  directions  of  the  ci 
But  this  did  not  give  the  common  council  any  right  ov 
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this  street,  or  that  part  of  it  in  dispute.  By  proving 
these  facts,  upon  which  they  rely  to  establish  their  right, 
would  the  duty  and  burthen  be  imposed  upon  the  city  of 
keeping  all  the  streets  designated  on  the  map  in  repair  ? 
Certainly  not ;  and  yet  the  right  of  the  city  to  control 
and  regulate  the  streets,  and  their  duty  to  keep  them  in 
repair,  are  reciprocal.  They  cannot  exercise  such  right 
until  they  assume  all  the  burthens  it  imposes. 

It  is  said  further,  that  the  complainants  have  affirmed 
the  dedication  of  the  street,  and  that,  in  the  conveyances 
from  the  associates  to  them,  the  land  is  described  as 
bounding  on  Hudson  street.     The  reply  to  this,  by  the 
opposite  counsel,  was,  that  this  should  not  be  considered 
as  an  estoppel  to  their  denying  the  existence  of  the  street, 
because   it  is  manifest  that  the  reference  was  made  to 
Mangin's  map,  and  thus  incidentally  to  Hudson  street, 
for  the  sake  of  convenience  in  describing  the  property, 
and  for  no  other  purpose.     How  this  fact  may  affect  the 
complainants'  rights,  as  between  themselves  and  the  asso- 
ciates, or  other  grantees  of  the  associates,  it  is  of  no  con- 
sequence now  to  inquire.     But  I  do  not  see  how  this  can 
affect  the  question  now  in  dispute  between  the  parties  in 
this   cause.     It  is  certain  the  defendants  can  claim  no 
right  to  regulate  the  street  until  they  have  accepted  it ; 
and  whether  or  not  the  complainants  have  recognised  the 
street,  cannot  affect,  in  any  way,  the  question  as  to  such 
acceptance  by  the  defendants. 

In  my  opinion,  the  defendants  have  no  right  to  occupy 
any  part  of  the  pier  for  a  street.    This  question  is  of  great 
importance  to  the  complainants.     The  answer  candidly 
admits,  that  if  the  defendants  can  maintain  the  right  of 
enforcing  the  ordinance  in  question,  then  the  complain- 
ants enjoy  their  canal,  basin,  and   piers   at  Jersey  City 
^pon  the  mere  sufferance  of  the  city  authorities.   I  do  not 
^hink  so.     The  complainants  located  their  canal,  under 
*l^€  authority  of  their  charter,  on  the  south  extremity  of 
•J^eisey  City,  beyond  the  fast  land,  and  constructed  their 
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canal  ihere,  with  proper  piers  and  a  basin  in  the  tide  wa- 
ters of  the  Hudson  river,  and  I  do  not  believe  that  the 
city  has  a  right  to  destroy  or  injure,  or  interfere  with  their 
works,  by  appropriating  any  portion  of  them  for  public 
highways  which  never  had  any  existence,  except  on  a 
map  made  in  1804. 


Henry  V.  Buller  and  Robert  L.  Taylor  vs.  The  Society 

FOR  ESTABLLSHING  UsEFUL  MANUFACTURES. 

The  complainants,  who  were  the  lessees  of  certain  water  rights,  had  entered 
into  an  agreement  with  the  defendants,  who  were  their  lessoris  regulatiof 
the  mode  in  which  the  water  should  be  drawn  off  from  the  canal.  Tbe 
agreement  having  been  carried  into  execution  by  the  erection  of  the  proper 
works,  the  defendants  afterwards  commenced  an  alteration  of  the  wOTki,*) 
as  to  draw  off  the  water  in  a  mode  which  was  not  in  strict  conformity  to  tlw 
agreement.  A  bill  being  filed,  and  an  injunction  obtained,  tbe  defeodaoti 
answered,  insisting  that  the  alteration  would  not  injure  the  complaiuaots, 
and  was  not  inconsistent  with  their  rights  under  the  agreement — held^thtl 
this  court  ought  to  keep  the  parties  in  statu  quo  until  the  merits  of  tbe  ooo* 
troversy  should  be  heard,  and  until  it  should  be  decided  whether,  for  the 
reasons  assigned  in  the  answer,  the  defendants  were  entitled  to  have  tbe 
water  discharged  in  any  other  manner  than  in  that  specified  in  tbe  agree- 
ment. 


The  Chancellor.  The  complainants  are  the  lessees 
of  water  rights,  or  privileges,  held  under  the  Society 
for  Establishing  Useful  Manufactures  at  Paterson.  They 
hold  several  "  water  lots"  under  diiferent  leases.  These 
lots  are  along  the  upper  canal,  and  are  supplied  with 
water  from  that  canal.  A  dispute  arose  between  the 
complainants  and  defendants,  as  to  the  manner  in  which 
the  water  was  drawn  oft'  from  the  upper  canal,  the  com- 
plainants complaining  that  the  water  was  precipitated 
from  the  upper  to  the  lower  canal  by  apitchgaUy  ovwtxt^ 
in  such  a  manner  as  to  draw  down  the  head  of  water  i*^ 
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ie  upper  canal,  and  so  as  to  deprive  the  complainants  of 
le  fall  benefit  of  the  supply  of  water  under  their  leases. 
Tie  difliculties  were  compromised  between  the  parties, 
nd  they  entered  into  an  agreement,  on  the  18th  of  April, 
857,  by  which  it  was  agreed  that  the  water  in  the  upper 
ice,  or  canal,  should  be  regulated  as  follows :  that  the 
efendants  should  erect  a  waste  weir  in  a  place  desig- 
ated  in  the  agreement,  the  top  of  which  waste  weir 
tiouhl  be  on  a  level  with  the  top  of  the  weir,  or  pitch, 
len  existing,  and  the  length  of  which  waste  weir  should 
e  sixty  feet,  and  at  the  option  of  the  society,  should  be 
lade  one  hundred  feet  long,  including  the  weir  then 
aere ;  and  the  water  from  the  upper  to  the  lower  canal 
^as  to  pass  over,  and  be  discharged  at  the  new  waste 
reiT  so  to  be  built  under  the  agreement. 

The  waste  weir  was  constructed  according  to  the  agree- 
lent,  and  the  water  was  discharcred  over  it.  The  bill 
barges  that  the  society  have  commenced  digging  and 
atting  about  the  weir,  and  threaten  and  intend  to  take 
t  down,  and  insert  a  gate  or  gates  therein,  so  as  to  be 
.ble,  by  raising  said  gates,  to  let  the  water  out  of  the 
ipper  canal  at  will.  An  injunction  was  granted  to  pre- 
reut  the  defendants  making  the  alteration  in  the  weir. 

The  defendants  have  answered  the  bill.  They  admit 
:he  agreement  and  its  execution,  and  the  regulation  of 
the  water  in  the  upper  canal  so  as  to  discharge  the  water 
over  the  weir.  They  admit  that  they  are  about  making 
an  alteration  in  the  weir,  by  putting  in  what  they  call  a 
flelf-regulating  weir,  which  will  be  so  constructed  with 
leaves  hung  on  pivots  that  when,  by  reason  of  an  excess 
of  water  in  the  upper  canal,  from  any  cause  the  water 
'ises  above  the  top  of  the  weir,  such  leaves  will  open, 
*nd  80  remain  until  the  height  of  the  water  is  on  a  level 
'^ith  the  top  of  the  weir,  and  then  said  leaves  will  close 
»gain. 

The  defendants,  in  a  very  lengthy  answer,  give  their 
^^^ns  why  they  consider  they  have  a  right  to  make  this 

Vol.  I.  z 
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alteration.  They  insist  the  alteration  will  not  injure  the 
complainants,  and  is  not  inconsistent  with  their  rights 
under  the  agreement. 

That  the  head  of  water  in  the  upper  canal  is  of  great 
importance  to  the  complainants  is  to  evident  too  admit 
of  dispute.    It  is  quite  as  clear  that  the  head  of  water  in 
the  canal  will  be  materially  different  whether  the  water 
is  discharged  over  the  weir,  or  whether  it  is  discharged 
lower  down  through  the  leaves  hung  on  pivots  at  the 
bottom  of  the  weir.    If  this  be  so,  then  the  contemplated 
alteration  will  be  a  great  and  permanent  detriment  to  the 
complainants.    Now  I  do  not  intend  to  decide,  on  this 
motion,  whether  the  reasons  given  in  the  answer  are  suf- 
ficient justification  for  the  defendants  making  a  structure 
diflferent  from  that  which  the  agreement  stipulates.    Thej 
present  new  matters  by  way  of  defence,  which  ought  to 
be  investigated  before  the  rights  of  the  parties  are  de- 
termined. 

The  bill  and  answer  both  admit  the  agreement.  It 
was  carried  into  execution.  By  the  agreement,  a  weir 
was  to  be  constructed,  and  the  water  to  be  discharged 
over  that  weir.  This  was  done,  and  both  parties  are  en- 
joying their  rights  under  that  agreement.  The  defend- 
ants say  they  are  disappointed  in  their  expectations  as  to 
the  working  of  the  weir,  and  they  are  preparing  an  appa- 
ratus by  which  the  water  will  not  be  discharged  over  the 
weir,  but  in  some  other  way.  This  is  clearly  in  violation 
of  the  agreement.  The  question  now  is — whether  the 
court  will  keep  the  parties  in  statu  quo  until  the  merits 
of  the  controversy  are  heard,  and  until  it  shall  be  decided 
whether,  for  the  reasons  assigned  in  the  answer,  the  de- 
fendants are  entitled  to  have  the  water  discharged  in  any 
other  manner  than  in  that  specified  in  the  agreement 

The  equity  of  the  bill  is  attempted  to  be  avoided  bj 
setting  up  new  matter.    The  rule  is,  that  where  ne^ 
matter  is  alleged  in  avoidance  the  injunction  will  i^^ 
be  dissolved.    This  case  is  not  an  exception  to  the  mL-^ 
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and  I  think  the  defendants  should  he  enjoined  until  the 
rights  of  the  parties  are  determined.  The  case  is  a  pro- 
per one  for  an  injunction,  and  its  continuance  proper,  as 
the  case  is  presented  by  the  bill  and  answer,  until  a  final 
hearing. 


Green  and  others  vs.  Joseph  V.  Pallas. 

Where  the  answer  admits  all  the  facts  in  which  the  equity  of  the  bill  rests,  but 
•ets  op  oew  matter  in  avoidance,  the  injunction  will  not  be  dissolved. 

A  feme  covert,  who  has  been  permitted  by  her  husband  to  purchase  goods, 
and  give  her  note  for  them,  and  to  use  them  as  her  separate  property,  has 
the  right  to  transfer  them,  as  her  separate  property,  in  payment  of  her  notes 


F.  Kingman^  for  motion. 
M.  Beaslei/y  contra. 

The  Chancellor.  The  question  is,  whether  the  equity 
of  the  bill  is  denied,  or  does  the  defendant  avoid  the 
equity  by  setting  up  new  matter. 

I  will  briefly  advert  to  the  facts  which  constitute  the 
equity  of  the  bill,  and  to  the  answer  which  the  defendant 
makes  to  them. 

The  bill  alleges,  that  the  complainants  sold  the  stock  of 
goods  in  question  to  Anna  Pallas,  the  wife  of  the  defend- 
ant, for  $484.46,  and  took  her  notes  for  that  amount,  and 
executed  and  delivered  to  her  a  bill  of  sale  for  the  same, 
with  the  consent  of  the  defendant,  for  the  purpose  of  en- 
abling her  to  carry  on  a  separate  trade  free  from  the  con- 
trol and  debts  of  her  husband,  and  executed  to  her  a  lease 
of  a  store  for  the  term  of  three  years,  as  a  place  of  busi- 
ness. 

Now  it  is  ti*ue  the  defendant  denies  that  the  goods 
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were  sold  to  his  wife,  and  alleges  they  were  sold  to  him; 
but  he  admits  that,  with  his  consent,  his  wife  gave  lier 
own  notes  in  payment,  and  that  the  bill  of  sale  and  lease 
were  executed  to  her.  He  reconciles  the  apparent  incon- 
sistency between  his  denial  of  the  sale  being  made  to  his 
wife,  and  yet  that  she  gave  her  notes  for  them,  and  re- 
ceived in  her  own  name  the  bill  of  sale,  by  the  averment, 
that  this  was  done  because  there  was  a  judgment  out- 
standing against  him,  and  that  the  form  of  sale  and  pay- 
ment were  adopted  to  protect  the  property  against  the 
judgment.  But  suppose  it  was  done  for  that  purpose, 
there  was  nothing  unlawful  m  this.  There  is  no  allega- 
tion that  it  was  done  to  defraud  the  creditors  of  the  de- 
fendant. The  goods  were  the  property  of  the  complain- 
ants, and  in  parting  with  the  possession,  there  was  no- 
thing unlawful  that  they  should  place  them  in  a  position 
in  which  a  creditor  of  the  defendant  could  not  obtain  a 
lien  upon  them,  and  thus  deprive  them  of  the  payment 
for  their  goods. 

Again,  the  bill  alleges  that  the  complainants  gave  to 
the  wife  a  letter  of  credit  on  the  Trenton  Banking  Com- 
pany for  one  thousand  dollars.     The  answer  does  not 
deny  the   fact  that  this  letter  of  credit  was  given,  but* 
alleges  that  it  was,  to  use  its  own  language,  a  bogus  letter- 
There  are  no  facts  stated  in  confirmation  of  this  assertioa-* 
and  before  the  defendant  can  derive  any  benefit  fromi^ 
lie  must  prove  it.     The  fact,  that  the  letter  of  credit  wa^ 
given,  is  admitted.     If  the  defendant  wishes  to  depriv^ 
the  complainants  of  the  legitimate  inference  to  be  draw^ 
from  it,  his  own  assertion,  that  it  was  boguSj  is  not  suffiu 
cient  for  the  purpose. 

The  bill  charges,  that  the  wife  carried  on  business  i 
her  own  name  as  a  separate  trader,  and  states  facts  whic 
are  sufficient  to  justify  the  allegation,  and  to  charge  h 
in  that  capacity.  The  answer  admits  all  the  facts,  an 
yet  denies  the  inference. 

I  think  there  is  sufficient  equity  in  the  complainant 
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>ill  to  enable  them  to  maintain  this  suit.  The  answer 
idmits  all  the  facts  upon  which  this  equity  rests,  and  sets 
ip  matters  in  avoidance. 

The  defendant  does  not  pretend  that  the  goods  have 
3ver  been  paid  for.  There  is  an  admitted  indebtedness 
[>f  upwards  of  a  thousand  dollars  for  the  goods  in  dis- 
pute. The  answer  does  not  set  up  a  pretence  that  one 
lollar  has  ever  been  paid  on  account  of  them. 

It  is  further  insisted,  that  the  bill  of  sale  from  Anna 
Pallas  to  the  complainants  is  void,  she  being  a  married 
woman.  There  is  nothing  in  this.  If  she  purchased  the 
goods,  and  gave  her  notes  for  them  with  the  consent  of 
her  husband  to  use  them  as  her  separate  property,  she 
had  a  right  to,  as  her  separate  property,  retransfer  them 
in  payment  of  her  notes. 

The  injunction  must  stand  until  final  hearing. 
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STATE  OF  NEW  JERSEY, 


S"  APPEAL  FROM  THE  COURT  OF  CHANCERY 


JUNE  TERM,  1856. 


^'tween  Maria  Van  Mater  and  Ellen  Van  Mater,  ad- 
Ounistratrixes  of  Daniel  Van  Mater,  appellants,  and 
I'oHN  Elt  and  Joseph  Holmes,  administrators  of  Daniel 
Holmes,  respondents. 

r«ditor  having  a  lien  on  two  funds,  one  only  of  which  is  common  to  other 
veditors,  will  not,  at  the  instance  of  a  creditor,  be  compelled  to  resort,  in 
be  first  place,  to  the  individaal  fand,  if  by  so  doing  he  will  be  prejudiced. 
ue  were  seven  judgments  against  J.  and  H.  Van  M.,  the  fowih  and  sixth  of 
rfaich  were  held  by  Daniel  Holmes,  and  the  fifth  by  Daniel  Van  Mater. 
Idlmes  then  obtained  an  assignment  of  the  first  and  seventh  judgments, 
ildiig,  as  collateral  security,  a  draft,  and  agreeing  to  apply  the  proceeds  to 
bd  Mtigned  judgments,  and  to  account  with  J.  and  H.  Van  M.  for  the  snr^ 

kloa, 

111,  that  this  contract,  being  ezdnsively  between  Daniel  Holmes  and  J.  and 
I.  Van  M.,  even  if  violated,  Daniel  Van  Mater,  who  was  a  stranger  to  it, 
loold  not  complain  of  its  breach. 

idjmrtker,  that  as  Daniel  Holmes  could  not,  without  prejudice  to  his  inter. 
Mti,  look  4e  the  collateral  security  in  exoneration  of  the  property  levied  «■ 
the  JudgiiMDUi  a  ooort  of  equity  will  not  con\pel  Idaee  te^ 
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This  case  was  heard  by  the  Chancellor  on  bill  and  de- 
murrer. William  Haighi  and  James  S.  Nevius  were  the 
counsel  of  the  complainants,  and  P.  Vredenburgh  for  the 
defendants.  The  demurrer  was  sustained,  and  the  Chan- 
cellor furnished  on  the  appeal  the  following  opinion. 

The  Chancellor.  The  bill  is  filed  by  the  personal  re- 
presentatives of  Daniel  Van  Mater,  deceased,  against  the 
administrators  of  Daniel  Holmes,  deceased.  A  general 
demurrer  was  filed  to  the  bill.  The  question  submitted  is, 
whether  the  complainants  show  any  equity  entitling  them 
to  relief. 

Joseph  H.  Van  Mater  and  Holmes  Van  Mater  were 
possessed  of  considerable  real  and  personal  estate  in  the 
county  of  Monmouth.  They  became  embarrassed  in  their 
pecuniary  circumstances,  and  confessed  judgment  to  a 
very  large  amount.  Several  judgments  were  also  re- 
covered against  them  by  due  course  of  law.  The  priorities 
of  the  judgments  are  important.  The  first  judgment  was 
in  favor  of  Garret  H.  and  C.  Hendrickson,  for  §2000;  the 
second,  in  favor  of  Middletown  Point  Bank,  for  ^2500; 
the  third,  in  favor  of  Hier,  Mairs  &  Co.,  for  ^10,000 ;  the 
fourth,  in  favor  of  Daniel  Holmes,  for  $10,000 ;  the  fifth  in 
favor  of  Daniel  Van  Mater  (the  complainants'  intestate), 
for  $2000 ;  the  sixth  in  favor  of  Daniel  Holmes,  for  $8000; 
and  the  seventh  and  last,  in  favor  of  Elisha  Laird,  for 
$2000. 

Upon  all  these  judgments  executions  were  issued,  and 
levies  made  by  the  sherift*  upon  all  the  real  and  personal 
estate  of  the  debtors.  The  judgment  creditors  were  press- 
ing for  their  money,  and,  in  order  to  avoid  a  sale  of  their 
property,  and  give  them  some  indulgence,  Joseph  H.  and 
Holmes  Van  Mater,  the  debtors,  proposed  to  Daniel 
Holmes  to  take  an  assignment  of  the  first  and  last  judg- 
ments, and,  as  additional  security  for  the  payment  of 
those  judgments,  oflfered  to  assign  to  him  a  certain  ac- 
cepted draft.    The  proposition  was  accepted.    Thekst 
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jadgment,  the  one  in  favor  of  Elisha  Laird,  was  assigned 
to  Holmes,  and  the  first  judgment,  which  was  the  one  in 
&vor  of  the  Hendricksons,  was  assigned  to  Holmes, 
Thomas  G.  Haight,  and  Hendrick  Longstreet.  At  the 
same  time,  Joseph  H.  and  Holmes  Van  Mater  assigned  to 
Holmes  a  draft,  which  had  been  accepted  by  several  in- 
dividuals residing  in  Kentucky,  which  had  been  past  due 
some  ten  months,  and  upon  which  there  was  due  about 
five  thousand  four  hundred  dollars. 

On  the  assignment  of  this  draft,  Daniel  Holmes  gave 
to  Joseph  H.  and  Holmes  Van  Mater  a  writing,  which, 
after  reciting  the  assignment  of  the  draft,  is  as  follows : 
"Now  the  object  of  this  certificate  is  to  declare,  that  I, 
the  said  Daniel  Holmes,  hold  the  said  assigned  bill  or 
draft  as  collateral  security  to  pay  and  satisfy  to  me  two 
certain  judgments  against  the  said  Joseph  H.  Van  Mater 
and  Holmes  Van  Mater,  one  at  the  suit  of  Elisha  Laird, 
and  the  other  at  the  suit  of  Garret  H.  Hendrickson  and 
Cyrenius  Hendrickson,  amounting  to  some  five  thousand 
dollars  in  the  aggregate ;  and  that  I  am,  on  the  receipt  of 
the  balance  due  on  the  said  bill  of  exchange  or  draft,  to 
apply  the  proceeds  thereof,  in  the  first  place,  to  the  pay- 
ment of  Elisha  Laird's  judgment  assigned  to  me,  and 
secondly  to  be  applied  to  the  payment  and  satisfaction 
of  the  said  assigned  Hendrickson  judgment;  and  if  more 
than  sufiicient  for  said  purposes,  I  am  to  account  to  the 
said  Joseph  H.  Van  Mater  and  Holmes  Van  Mater  for 
Buch  surplus.  This  certificate  being  given  with  the  as- 
signment, is  to  be  considered  as  part  thereof,  as  evi- 
dence of  the  purposes  of  said  assignment.*' 

The  assignment  was  made  on  the  7th  of  December, 
1842.  On  the  23d  of  February  following  Daniel  Holmes 
received  on  the  draft,  from  the  acceptors,  ^1650. 

On  the  sixth  of  March  following  he  ordered  the  sheriflF 
to  sell  on  the  executions  in  his  hands.  The  sheriff  sold  all 
the  real  and  personal  estate  he  had  levied  on,  and,  with 
the  money  raised  by  the  sale,  he  paid  off  the  Hendrickson 
judgment,  the  Middletown  Point  Bank  judgment,  the 


274        COURT  OF  ERRORS  AND  APPEALS.       [Jinn 


Van  Mater  v.  Ely. 


Hiers,  Mairs  &  Go's  judgment,  and  all  but  a  small  balance 
of  the  next  judgment  in  order,  which  was  Daniel  Holmes' 
first  judgment.  After  these  judgments  were  thus  paid, 
Daniel  Holmes  received  the  balance  due  on  the  draft, 
about  35200  in  all,  and  more  than  enough  to  satisfy  the 
Hendrickson  and  Laird  judgments,  as  security  for  the 
payment  of  which  the  draft  had  been  assigned  to  him. 
But  when  he  received  the  money,  the  Hendrickson  judg- 
ment had  been  paid  by  the  proceeds  of  the  sheriff's  sale, 
as  before  stated.  With  the  money  thus  received  on  the 
draft.  Holmes  paid  off  the  Laird  judgment,  which  lefts 
balance  in  his  hands  of  upwards  of  ^3000.  Of  this  balance 
he  paid,  on  an  order  drawn  upon  this  specific  fund  by 
Joseph  H.  and  Holmes  Van  Mater,  $440.67,  leaving  in  his 
hands  about  J3000  unaccounted  for.  Joseph  H.  and 
Holmes  Van  Mater  requested  Holmes  to  pay  it  on  the 
judgment  of  the  complainants*  intestate,  which  judg- 
ment was  next  in  order  to  Daniel  Holmes*  first  judgment, 
which  had  been  very  nearly  satisfied  by  the  proceeds  of 
the  sheriff's  sale.  This  Holmes  refused  to  do,  but  applied 
it  to  the  payment  of  his  own  second  judgment,  and 
which  was  subsequent  in  time  to  Daniel  Van  Mater's 
judgment,  represented  by  the  complainants. 

The  complainants  insist  that  Daniel  Holmes  appropri- 
ated the  proceeds  of  the  draft  in  violation  of  his  trust; 
that  it  ought  to  have  been  paid  on  the  Hendrickson  judg- 
ment ;  that  if  it  had  been  so  appropriated  the  common 
fund  in  the  sheriff's  hands  would  have  been  relevied,  so 
that  Daniel  Van  Mater's  judgment  would  have  been  paid 
by  the  fund  in  the  hands  of  the  sheriff. 

The  bill  prays  that  the  defendants  may  be  compelled  to 
account  for  as  much  of  the  proceeds  of  said  draft  as  will 
pay  the  judgment  of  Daniel  Van  Mater,  their  intestate. 

All  the  allegations  of  the  bill  in  any  manner  material 
to  the  case  I  have  stated  as  facts.  They  must  all  be  taken 
as  true  in  deciding  this  demurrer.  No  equity  can  arise  in 
{avor  of  the  complainants  entitling  them  to  recover  of  the 
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defendants  upon  the  mere  fact,  that  Joseph  H.  and  Holmes 
Van  Mater  ordered  Daniel  Holmes  to  pay  the  money  over 
to  Daniel  Van  Mater.  If  the  money  was  really  due  and 
owing  from  Daniel  Holmes  to  Joseph  H.  and  Holmes  Van 
Mater,  and  if  Daniel  Holmes  had  no  legal  right  to  hold 
the  money  as  against  them,  yet  Joseph  H.  and  Holmes 
Van  Mater  could  not  institute  any  one  as  the  creditor  of 
Daniel  Holmes  in  their  stead  without  his  consent.  No 
principle  can  be  more  familiar  than  this.  If  they  had 
given  a  written  order,  and  Daniel  Holmes  had  refused  to 
accept  it,  the  payees  could  have  had  no  claim,  either  at 
law  or  equity,  against  the  person  upon  whom  it  was 
drawn.  In  the  present  case  the  order  was  a  mere  verbal 
one,  and  there  is  not  the  slightest  foundation  for  the  com- 
plainants to  maintain  a  suit  upon  this  ground.  If  the  com- 
plainants are  entitled  to  relief,  their  right  must,  in  some 
way,  be  derived  from  the  application  of  the  principle, 
that  when  there  are  two  funds,  one  only  being  common 
to  both  creditors,  the  creditor  having  a  lien  on  the  two 
funds  may  be  compelled,  in  equity,  first  to  exhaust  the 
fund  upon  which  he  has  an  exclusive  lien  before  he  will 
be  permitted  to  resort  to  the  common  fund. 

Waiving,  for  the  present,  the  consideration  of  the  ques- 
tion, whether  the  complainants  have  not  lost  their  equity 
by  remaining  quiescent,  and  permitting  the  common  fund 
to  be  taken  in  payment  of  the  Hendrickson  judgments, 
let  us  see  what  would  have  been  the  equities  of  the  re- 
spective parties  if,  when  the  common  fund  was  in  the 
hands  of  the  sheriff",  Daniel  Van  Mater  had  filed  a  bill 
claiming  the  benefit  of  the  collateral  security  which 
I)aniel  Holmes  held  as  the  assignee  of  the  Hendrickson 
judgment. 

The  Hendrickson  judgment  and  Daniel  Van  Mater*s 

jadgment   were   liens    upon    a  common   fund.    Daniel 

fiolmes,  who  owned  the  Hendrickson  judgment,  had  in 

Ills  hands  another  fund  sufiicient  to  pay  off  the  Hendrick- 

non,  jadgment.    K  so  appropriated  it  would  relieve  the 
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common  fund,  so  as  to  pay  off  the  Daniel  Van  Mater 
judgment.    But  Daniel  Holmes  would  have  answered— 
"true,  I  have  another  fund,  which  is  sufBcient  to  pay  off 
the  Hendrickson  judgment ;   but  I  have  another  judg- 
ment of  my  own  against  the  common  debtor,  and  which, 
like  yours,  is  a  lien  upon  the  common  fund,  but  it  is  sub- 
sequent to  your  judgment,  and  my  only  means  of  pay- 
ment is  to  pay  the  Hendrickson  judgment  out  of  the 
common  fund."  Daniel  Holmes  had  a  right,  as  againstthe 
common  debtor,  to  appropriate  the  collateral  to  the  pay- 
ment of  his  judgment,  which  was  subsequent  to  Daniel 
Van  Mater's  judgment.    By  taking  the  collateral,  a8b^ 
tween  himself  and  his  debtor,  he  relinquished  no  lien 
which  the  Hendrickson  judgm'ent  had,  and  he  might  re- 
sort to  any  of  the  securities  he  saw  fit.    1  Story  640.  He 
did  not  bind  himself  to  appropriate  first  the  collateral, 
before  resorting  to  the  real  and  personal  property  bouud 
by  the  judgments. 

Here,  then,  is  a  case  where,  if  the  creditor  is  driven 
from  the  common  fund,  he  is  injured  by  being  deprived 
of  the  means  of  payment  of  another  debt.  What  superior 
equity  has  Daniel  Van  Mater's  judgment  to  this  fund  in 
Daniel  Holmes*  hands  over  Daniel  Holmes*  judgment? 
Only  this,  that  it  is  a  prior  judgment,  aud  therefore  is 
entitled  to  the  equities  of  the  most  diligent  creditors^ 
But,  to  counterbalance  that  equity,  Daniel  Holmes*  vigi^ 
lance  has  got  a  fund  into  his  possession  which  neithe 
judgment  could  reach.  Neither  judgment  was  a  lien  upon.  - 
the  fund.  The  only  question  is,  which  has  the  most:^ 
equity.  But  if  the  equities  are  equal  the  court  'will  not^ 
interfere.  The  court  will  not  compel  the  creditor  to  resort^ 
to  the  common  fund  to  his  own  prejudice  or  injury. 

In  looking  at  the  case  from  this  point,  there  is  another "^ 
consideration  which  is  not  to  be  lost  sight  of.  When  tbe^ 
Hendricksons  and  Daniel  Van  Mater  obtained  their  judg 
ments,  they  took  out  executions  upon  them,  and  perfect 
their  liens  upon  the  property  of  their  debtors.    It 
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sabsequeat  to  this  that  Holmes,  upon  consideration  that 
he  would  advance  the  money  and  take  the  assignment, 
received  the  collateral.  He  took  it  for  his  own  safety. 
There  is  no  allegation  that  he  received  it  for  the  purpose 
or  with  the  view  of  bettering  the  condition  of  the  other 
judgment  creditors ;  on  the  contrary,  it  is  evident  that 
such  was  not  the  intention  of  either  the  assignor  or  as- 
signee of  the  collateral,  for  the  acknowledgment  of  its 
receipt,  given  by  Daniel  Holmes,  expressly  bound  him  to 
account  to  Joseph  H.  and  Holmes  Van  Mater.  The  se- 
curity of  the  complainants  is  not  at  all  lessened  by  any- 
thing Daniel  Holmes  has  done. 

But  the  position  of  the  complainants  is  not  as  favorable 
as  if  they  had  filed  their  bill  before  the  funds  had  actually 
been  appropriated.  The  real  and  personal  estate  of  the 
debtors  was  sold  under  the  judgments  and  executions, 
without  any  remonstrance  or  interference  of  the  com- 
plainants. Daniel  Holmes  had  then  realized  nothing  on 
the  collateral  to  pay  the  Hendrickson  judgment.  The 
common  fund  was  appropriated  for  the  purpose,  and  by 
it  the  judgment  was  satisfied.  Subsequently  the  money 
was  received  upon  the  collateral,  and  Daniel  Holmes,  as 
he  had  a  right  to  do,  both  in  law  and  equity,  applied  the 
money  to  pay  a  judgment  debt  which  the  debtors  owed 
liim. 

Under  these  circumstances,  I  cannot  see  upon  what 
principle  of  equity  the  defendants  can  be  called  upon  to 
account  to  the  complainants  for  the  proceeds  of  the  col- 
lateral held  by  Daniel  Holmes. 

The  Chief  Justice  delivered  the  opinion  of  the  court. 

Grben,  C.  J.  The  appellants,  the  complainants  below, 
by  their  bill  seek  to  recover  from  the  defendants  the 
amount  of  a  judgment  recovered  by  their  intestate, 
Daniel  Van  Mater,  in  his  lifetime,  against  Joseph  H. 
Van  Mater  and  Holmes  Van  Mater.  The  question  pre- 
sented on  the  demurrer  for  the  consideration  of  the  couit 

Vol.  I.  2  a 
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18  simply  whether  there  be  any  equity  in  the  complain- 
ants* bill. 

The  claim  of  the  complainants  for  relief  rests  upon  two 
grounds,  viz. — 1,  upon  a  contract  entered  into  by  Daniel 
Holmes,  the  respondents'  intestate,  in  his  lifetime— 
and  2,  upon  a  general  principle  of  equity  (independent 
of  the  contract),  which  it  is  insisted  entitles  the  complain- 
ants to  have  certain  moneys  in  the  hands  of  the  defend- 
ants appropriated  in  payment  of  their  judgment  against 
Joseph  H.  and  Holmes  Van  Mater.  The  two  grounds  of 
relief  claim  distinct  and  separate  consideration. 

The  bill  shows  that  the  Van  Maters,  being  the  owners 
of  a  large  and  valuable  estate,  were  heavily  encumbered 
by  a  large  amount  of  judgment  debts,  upon  which  exe- 
cutions had  been  issued  and  levied,  and  some  of  which 
were  being  pressed  for  payment.    Among  these  encum- 
brances the  judgment  of  Daniel  Van  Mater,  the  com- 
plainants* intestate,  was  the  fifth  in  order.  Daniel  Holmes, 
the  respondents'  intestate,   held   two  judgments,   which 
were  the  fourth  and  sixth  in  order  and  priority,  Daniel 
Van  Mater's  judgment  intervening  between  the  first  and 
second  judgments  of  Holmes.  The  first  and  seventh  judg- 
ments were  being  pressed  for  satisfaction.  In  this  state  of 
things,  the  Van  Maters  (the  defendants  in  execution)  pro- 
posed to  Holmes  to  take  an  assignment  of  the  first  and 
last  judgments,  and  as  an  additional  security  for  the  pay- 
ment of  the  judgments,  offered  to  assign  to  him  a  certain 
accepted  draft.  The  proposition  was  accepted.  The  judg- 
ments were  assigned  to  Holmes,  who  also  took  an  assign- 
ment of  the  draft.    Upon  the  assignment  of  the  draft, 
Holmes  gave  to  the  Van  Maters  a  certificate  in  writing, 
stating  distinctly  the  purpose  of  the  assignment,  viz.  that 
it  was  taken  as  collateral  security  to  satisfy  Holmes,  the 
first  and  last  of  the  judgments  against  the  Van  Maters, 
assigned  to  Holmes,  and  if  more  than  sufilcient  for  those 
purposes.  Holmes  was  to  account  to  the  Van  Maters  for' 
the  surplus. 
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The  agreement  was  exclusively  between  Holmes  and 
the  Van  Maters,  the  defendants  in  execution.  Daniel  Van 
Mater  is  no  party  to  the  contract.  There  is  no  stipulation 
in  the  contract  in  his  favor,  nor  any  intimation  that  it  was 
intended  for  the  benefit  of  any  other  creditor  than  Holmes 
himself.  If  Holmes  has  violated  the  contract,  in  letter  or 
in  spirit,  the  defendants  in  execution,  with  whom  the 
contract  was  made,  have  a  remedy.  But  it  is  not  perceived 
upon  what  possible  ground  Daniel  Van  Mater,  or  his  ad- 
ministrators, can  complain  of  a  breach  of  contract  entered 
into  by  Holmes  with  other  parties.  Nov  can  an  order  in 
his  favor,  verbal  or  written,  by  the  Van  Maters  place  him 
iu  any  better  position,  or  give  him  any  additional  right  as 
against  Holmes.  The  complainants  can  have  no  remedy 
upon  the  contract,  admitting  that  it  was  violated. 

The  complainants  further  insist — that  Daniel  Holmes, 
having  two  funds  as  security  for  the  payment  of  the  first 
judgment  {viz,  the  real  estate  levied  upon  and  the  draft), 
upon  one  of  which  only  Daniel  Van  Mater  had  a  claim 
for  the  payment  of  his  judgment,  he  is  entitled  to  have 
the  common  fund  relieved  of  the  encumbrance  of  Holmes* 
judgment,  and  to  have  that  judgment  satisfied  out  of 
the  other  fund  in  his  hands.    The  Chancellor  has  given 
a  clear  and   satisfactory   answer  to   this  claim,  viz.   that 
Holmes  had  a  subsequent  judgment  against  the  common 
debtor,  which  was  also  a  lien  on  the  common  fund  sub- 
sequent to  that  of  Van  Mater,  and  for  the  satisfaction  of 
which  he  was  entitled,  in  equity,  to  have  his  first  judg- 
ment satisfied  out  of  the  common  fund.  If  Holmes  had 
l>een  driven  to  the  other  fund  to  obtain  satisfaction  of  his 
first  judgment,  it  must  have  been  to  the  prejudice  of  his 
claim  under  the  subsequent  judgment.    But  equity  will 
not  compel  the  creditor  to  resort  to  either  fund  to  his  own 
prejudice  or  injury. 

The  decree  should  be  afiirmed. 

The  decree  of  the  Chancellor  was  unanimously  affirmed. 
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Between  James  Earl  and  Samuel  I.  Hunt,  appellants, 
and  Mart  H.  De  Hart,  respondent. 

If  the  surface  of  the  ground  is  such  as  to  collect  water  at  different  stawuiuf 
the  year,  to  an  extent  which  requires  an  outlet  to  stjine  common  resenw. 
and  if  such  is  always  the  case  in  times  of  heavy  rain  and  melting  of  rdow, 
and  if,  as  &r  as  the  memory  of  man  runs,  that  flow  of  water  produced  a  os* 
tural  channel  through  the  lands  of  different  persons,  where  such  accumu- 
lated surplus  water  has  always  been  accustomed  to  run,  a  court  uf  equity 
will  protect  such  channel  from  obstruction  to  the  injury  uf  any  one  thruogb 
whose  lands  it  runs. 

The  question,  whether  an  outlet  for  water  is  an  ancient  vaiercourte,  does  uut 
depend  upon  the  quantity  of  water  it  discharges.  If  the  face  of  the  coautr)' 
is  such  as  necessarily  collects  in  one  body  so  large  a  quantity  of  water,  after 
heavy  rains  or  melting  of  snows,  as  to  require  an  outlet  to  some  comraoii 
reservoir,  and  if  such  water  is  regularly  discharged  through  a  well  defiued 
channel,  which  the  force  of  the  water  has  made  lor  itself,  aud  which  is  the 
accustomed  channel  through  which  it  Bows,  aud  has  flowed  from  time  imme' 
morial,  such  channel  is  a  natural  watercourse. 

Where  A.  has  drained  his  land  by  a  ditch  through  the  land  of  B.,  using  it  §• 
an  adverse  right  for  more  than  twenty  years,  he  acquires  an  easement  io  tba 
land  of  B.  which  is  entitled  to  protection. 


The  bill  in  this  case  was  filed  by  Mary  H.  De  Hart 
against  James  Earl  and  Samuel  I.  Hunt,  to  restrain  theia 
from  obstructing  a  watercourse.  An  ex  parte  injunction 
was  granted,  which,  upon  final  hearing,  was  made  per- 
petual. From  that  decree  this  appeal  was  taken.  The 
Chancellor  furnished  the  court  with  the  following  opin- 
ion, as  containing  his  reasons  for  the  decree. 

The  Chancellor.    The  complainant  is  the  owner  and^ 
occupier  of  a  tract  of  land,  of  about  seven  acres,  in  the*-" 
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City  of  Elizabeth,  in  the  county  of  Essex,  with  its  south- 
ern boundary  lying  on  Jersey  street,  in  said  city.  The 
defendants  own  an  adjacent  lot,  bounding  south  on  Jer- 
sey street  ninety-eight  and  a  quarter  feet,  and  about 
twice  that  distance  on  Meadow  street. 

The  complainant,  in  her  bill,  alleges,  "that  the  easterly 
and  northerly  sides,  or  parts,  of  her  said  lot  of  land  and 
premises  are  somewhat  elevated,  and  the  surface  thereof 
inclines  gradually  towards  the  said  lot  of  land  of  the  de- 
fendants and  Meadow  street ;  and  that  an  ancient  stream, 
or  watercourse,  passes  over  and  across  the  complainant's 
lot  of  land,  and  through  and  across  the  gardens  of  her 
two  dwelling  houses,  and  near  the  said  dwelling  houses, 
over  and  across  the  said  lot  of  the  defendants,  in  a  west- 
erly direction  to  said  Meadow  street,  and  in  which  the 
water  hath  for  time  immemorial  been  wont  and  used  to 
run  and  flow,  and  of  right  had  run  and  flowed,  over, 
across,  and  from  and  off  the  said  tract  or  parcel  of  land 
and  premises  and  said  gardens  and  dwelling  houses  of 
the  complainant,  over  and  across  the  said  lot  of  land  of 
the  defendants  to  Meadow  street,  and  from  thence  into  a 
certain  brook,  or  creek,  crossing  Jersey  street,  and  still  of 
right  ought  so  to  run  and  flow/*    The  bill  complains  that 
the  defendants  have  dammed  oft'  the  watercourse  at  the 
partition  line  between  the  complainants*  and  defendant's 
lots,  so  as  to  flow  back  upon  her  premises,  and  thereby 
greatly  to  injure  the  same. 

An  injunction  is  prayed  against  the  said  defendants,  to 
eiyoin  and  restrain  them  from  permitting  the  channel  of 
the  said  watercourse  to  remain  filled  up  and  obstructed 
ill  the  manner  the  same  has  been  filled  up  and  obstructed 
l>y  the  defendants,  as  is  stated  in  the  said  bill,  and  from 
^wther  filling  up  and  obstructing  the  same.  On  filing 
tlie  bill,  an  injunction  issued.  The  defendants  answered 
^^  l)ill,  and  the  cause  has  been  brought  to  a  final  hearing 
'Pon  the  pleadings  and  proofs  taken  in  the  case, 
^he  defendantSi  by  their  answer,  deny  that  there  is  an 

2  a* 
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ancient  stream,  or  watercourse,  passing  over  and  acron 
the  complainant's  land  through  and  across  the  defend- 
ants* land.  They  say  that  there  is  no  stream  of  water 
there  at  all,  but  that  the  natural  face  of  the  ground  is 
such,  that  in  heavy  rains,  or  melting  of  large  bodies  of 
snow,  which  produce  a  flood  of  water  on  the  suriace,  the 
water  naturally  flows  from  the  complainant's  lot  across 
the  defendants*  lot,  following  a  ditch  in  their  lot  occa- 
sioned by  the  water  received  from  the  complainant's  lot 
following  a  slight  natural  depression  in  the  surface  of  the 
ground,  until  the  same  is  discharged  at  Meadow  street 
The  answer  admits,  that  for  a  long  time  past  there  has 
been  a  gutter  along  Meadow  street,  which  carries  the 
water,  thus  discharged  through  the  defendants'  land, 
across  Jersey  street,  which  thence  flows  into  the  Eliza- 
bethtown  creek,  or  river. 

The  answer  certainly  goes  very  far  to  admit  the  case 
made  by  the  complainant's  bill.  It  admits  that  there  is* 
considerable  quantity  of  water  requiring  an  outlet  from 
the  complainant's  land  at  certain  seasons  of  the  year,  and 
that,  from  the  natural  formation  of  the  surface  of  the 
ground,  the  water  naturally  flows  from  the  complainant's 
land  across  the  lot  of  the  defendants.  The  answer  does 
not  deny  the  material  allegation  of  the  bill,  that  the  water 
has  flowed  in  this  same  course  from  time  immemorial. 
The  defendants  put  themselves  upon  the  ground,  that 
while  this  is  the  natural  outlet  for  the  water,  the  com- 
plainant, in  her  bill,  has  wrongfully  dignified  it  with  the 
appellation  of  a  stream,  or  natural  watercourse.  Tbe 
answer  calls  it  a  ditch,  and  an  affidavit  to  the  answer 
says  that  the  said  channel  is  not  a  watercourse,  but 
merely  an  upland  drain.  And  yet  the  answer  does  not 
say  that  it  is  an  artificial  ditch,  but  expressly  aflEirms  that 
it  was  made  by  the  water  received  from  the  complainant'* 
land.  Now,  if  there  is  a  quantity  of  water  collecting  •^ 
diflTerent  seasons  of  the  year  on  the  complainant's  Iai0^ 
to  such  an  extent  as  requires  an  outlet  to  some  commoi^ 
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reservoir,  and  if  such  is  always  the  case  iu  times  of  heavy 
rain  and  melting  of  snow,  and  if,  as  far  back  as  the  mem. 
ory  of  man  runs,  that  flow  of  water  produced  a  natural 
channel  through  the  defendants*  land,  where  such  accu- 
mulated surplus  water  has  always  been  accustomed  to 
run,  the  right  of  the  complainant  to  have  the  water  dis- 
charged in  the  same  channel  for  the  relief  of  her  land  is 
BO  clear  that  a  court  of  equity  would  not  refuse  to  protect 
her  right  from  the  mere  consideration  that  the  complain- 
ant, in  stating  her  case  in  her  bill,  lias  made  use  of  tech- 
nical terms  not  the  most  appropriate  to  meet  the  exigen- 
cies of  her  case. 

But  I  think  the  facts  admitted  in  the  answer  show  that 
this  is  an  ancient  stream,  or  watercourse,  and  that  it  is  a 
natural  watercourse,  in  the  etymological  use  of  the  term. 
A  watercourse  is  defined  to  be  "a  channel  or  canal  for 
the  conveyance  of  water,  particularly  in  draining  lands." 
It  may  be  natural,  as  when  it  is  made  by  the  natural  flow 
of  the  water,  caused  by  the  general  supei'ficies  of  the  sur- 
rounding land  from  which  the  water  is  collected  into  one 
channel,  or  it  may  be  artificial,  as  in  case  of  a  ditch,  or 
other  artificial  means,  used  to  divert  the  water  from  its 
natural  channel,  or  to  carry  it  from  low  lands,  from  which 
it  will  not  flow,  in  consequence  of  the  natural  formation 
of  the  surface  of  the  surrounding  land.     It  is  an  ancient 
Watercourse,  if  the  channel  through  which  it  naturally 
runs  has  existed  from  time  immemorial.     Whether  it  is 
entitled  to  be  called  an  ancient  watercourse,  and,  as  such, 
legal   rights  can  be  acquired  and  lost  in  it,  does  not  de- 
pend  upon  the  quantity  of  w^ater  it  discharges.     Many 
ancient  streams  of  water,  which,  if  dammed  off,  would 
inundate  a  large  region  of  country,  are  dry  for  a  great 
portion  of  the  year.    If  the  face  of  the  country  is  such 
as  necessarily  collects  in  one  body  so  large  a  quantity  of 
'water,  after  heavy  rains  and  the  melting  of  large  bodies 
of  snow,  as  to  require  an  outlet  to  some  common  reser- 
voir, ftnd  if  such  water  is  regularly  discharged  through  a 
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well  defined  ehftiinel,  which  the  force  of  the  water  has 
made  for  itself,  and  which  is  the  accustomed  channel 
through  which  it  flows,  and  has  flowed  from  time  imme- 
morial, such  channel  is  an  ancient  natural  watercourse. 

There  is  no  discrepancy  as  to  the  evidence  in  the  canse. 
It  is  proved  beyond  controversy,  by  the  witnesses  on  both 
sides,  that  the  surface  of  the  complainant's  land  is  such 
as  to  collect,  in  wet  times,  and  always  after  heavy  rains,  t 
large  body  of  water  on  her  land  ;  that  this  water  collects 
into  a  narrow,  but  well  defined  channel  on  the  same  land, 
and  passes  off  through  a  like  channel  over  the  land  of 
the  defendants,  and  finally  empties  itself  into  the  Eliza- 
bethtown  creek ;  that  the  channel,  until  it  reaches  Mea- 
dow street,  was  originally  made,  and  continues,  by  the 
natural  flow  and  force  of  the  water,  and  as  far  back  as 
the  memory  of  any  of  the  witnesses  runs,  that  same  chan- 
nel has  always  discharged  the  water. 

David  Woodruff',  one  of  the  defendants'  witnesses,  tes- 
tifies, that  he  knew  this  drain,  as  he  designates  it,  twenty- 
eight  years  ago ;  that  it  run  then  in  the  same  place  as  it 
does  now.  He  says,  that  there  has  been,  ever  since  he 
can  remember,  "  an  evident  mouth  of  a  ditch"  opening 
into  Meadow  street  from  the  land  of  the  defendants,  and 
that  there  has  always  been  a  bridge,  or  timbers  laid  across 
that  mouth  in  Meadow  street,  to  cross  over,  except  at 
short  intervals. 

James  Woodruft',  another  of  defendants'  witnesses,  is 
sixty  years  of  age,  and  has  lived  in  Meadow  street,  bat  a 
short  distance  from  the  premises  in  question,  for  fifty 
years,  and  his  land  joins  the  complainant's  land  on  the 
north  side.     He  says  the  drain  across  the  defendants'  lot 
has  always  been  there  since  his  recollection,  and  that^ 
twenty-five  years   ago,  a  Mr.  Phinney,  who  then  lived 
there,  placed  a  box  of  twelve  inches  square  to  cany  a^ 
the  water  under  the  sidewalk  in  Meadow  street. 

Dr.  Chetwood  went  to  live  on  the  same  premises  no 
occupied  by  the  complainant  in  the  year  1828,  and 
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sided  there  till  1887  or  1888.  When  he  went  there,  he 
fband  this  same  channel  for  the  water  running  through 
the  land  he  occupied,  and  thence  through  the  land  of  the 
defendants  to  Meadow  street.  He  says  the  water  flowed 
over  the  defendants'  land  through  an  obvious  and  well 
defined  channel,  and  that  it  was  essential  to  the  comfort- 
able and  convenient  occupation  of  that  property  that  it 
should  be  drained  by  this  channel,  or  by  some  other  one 
as  eflTective  as  this.  He  says,  it  was  once  or  twice  dam- 
med up  by  Mr.  Phinney,  between  1830  and  1836,  but  the 
witness  had  it  immediately  opened. 

Mr.  Jenkins  occupied  the  premises  of  the  defendants 
from  1847  to  1851.  He  says  the  channel  across  this  lot 
is  the  natural  and  only  outlet  for  the  water  falling  on  the 
ground  in  times  of  rain,  or  thawing  of  the  snow,  or  issu- 
ing from  the  springs  in  the  soil.  He  says,  that  in  exces- 
sive rains  the  water  will  still  force  itself,  notwithstanding 
the  filling  up  of  the  channel,  into  Meadow  street. 

The  testimony  of  all  the  witnesses  on  all  these  material 
points — the  necessity  of  an  outlet  for  the  water — that  this 
is  its  natural  flow — that  it  is  a  channel  well  defined — and 
that  it  is  an  ancient  channel — is  uniform. 

This  water  having  run  in  the  same  course  for  more 
than  twenty  years,  and  the  complainant,  and  those  under 
whom  she  holds,  having  enjoyed  it  as  a  right  during  that 
period  in  its  present  channel,  no  one  has  a  right  to  dam 
up  the  channel,  or  to  divert  the  course  of  the  water,  to 
the  injury  of  the  complainant's  land.  It  makes  no  dif- 
ference whether  it  is  a  natural  watercourse  or  an  artificial 
ditch.  If  it  is  a  mere  ditch,  and  the  complainant's  laud 
has  enjoyed  the  use  of  it  for  more  than  twenty  years,  and 
AB  an  adverse  right,  then  it  is  an  easement  which  the 
O'wner  of  the  complainant's  land  has  in  that  of  the  de- 
fendants ;  it  is  a  privilege  without  profit,  and  is  as  much 
the  subject  of  protection  as  a  natural  watercourse. 

The  defence  set  up  by  the  defendants  is — 

^rst,  the  one  already  alluded  to,  that  this  is  not  an  an- 
cient  watercourse. 
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Second,  it  is  insisted  that,  in  consequence  of  the  small 
quantity  of  water  running,  the  complainant  can,  at  a 
small  expense,  cut  a  drain  or  outlet  for  the  water  before 
it  reaches  the  defendants'  premises,  and  discharge  it  into 
Jersey  street.  This  defence  admits  the  injury.  It  re- 
quires of  the  complainant  to  cut  up  her  own  land  to 
make  a  new  channel  for  the  water,  and  puts  her  to  ex* 
pense  to  effect  the  object.  There  is  some  conflict  in  the 
evidence,  as  to  whether  such  a  drain  can  be  made  ai 
would  be  efteetual  to  discharge  the  water  in  Jersey  street, 
and  as  to  the  disposition  of  the  water  when  it  should 
reach  that  street.  But  the  defendants  have  no  right  to 
demand  of  the  complainant  to  make  that  experiment,  or 
incur  its  expense.  She  has  a  right  to  have  the  water  diB- 
charged  on  the  defendants*  land :  when  it  reaches  there, 
they  may  dispose  of  it  at  their  pleasure,  so  that  it  ia  not 
to  the  injury  of  the  complainant. 

Third,  it  is  insisted  that  the  law,  as  to  running  water, 
does  not  apply  to  building  lots  in  a  city  or  large  towns. 
I  cannot  see  why  it  does  not.  Here  is  a  body  of  water 
which  must  be  discharged,  either  over  the  building  lot  of 
the  complainant  or  over  the  building  lot  of  the  defend- 
ants. It  is  true  it  is  injurious  to  the  lot  of  the  defendants 
to  have  it  discharged  over  it,  but  then  it  is  the  right 
which  the  neighboring  lot  enjoys  to  have  it  so  discharged. 
There  is  a  right  and  an  obligation,  as  between  the  two 
lots,  which  have  been  acquired  and  imposed  by  prescrip- 
tion. The  complainant's  is  the  dominant,  to  vrhichtbc 
right  belongs,  and  the  defendants'  the  servient,  upon 
which  the  obligation  rests.  To  have  this  water  dii- 
charged  upon  the  complainant's  land  is  as  great  an  injury 
to  her  building  lot  as  it  is  to  the  defendants'  lot  to  have 
it  discharged  there.  There  can  be  no  such  difference  in 
the  application  of  the  law,  as  to  building  lots,  as  will  iiw- 
pose  a  burthen  upon  one  which  properly  and  of  right  be- 
longs to  another. 

I  think  it  is  very  clear  that  the  complainant  iB  entitle 
to  have  the  injunction  made  perpetual. 
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18  another  qaestion,  and  that  is  as  to  the  extent 
junction.  When  the  bill  was  filed  the  channel 
lischarge  of  the  water  was  stopped  up,  and  it 
»pear,  from  the  evidence,  that  it  remains  so  still, 
er  of  the  bill  is,  that  the  defendants  may  be  de- 
ibate  and  remove  the  obstruction,  and  that  they 
njoined  from  permitting  the  channel  of  the  said 
rse  to  remain  filled  up  and  obstructed,  in  the 
:he  same  has  been  filled  up  and  obstructed,  as 
ed  of  in  the  bill. 

)mplainant  is   entitled  to  have  the  obstruction 
There  is  no  reason  why  the  court  should  not 
i  power  to  abate  as  well  as  prevent  the  erection 
ices  in  clear  cases.     It  is  unnecessarily  stripping 
;  of  half  its  power  to  deny  it  this  jurisdiction, 
mrt  can  decree  it  a  nuisance,  it  should  possess 
if  to  give  efficacy  to  such  a  decree,  otherwise  it 
iea  a  judgment  it  has  not  power  to  execute.     In 
3f  The  East  India  Compaivj  v.  Vincent^  2  Atk.  83, 
luccUor  Ilardwick  declared  a  wall  erected  by  the 
t  to  be  a  nuisance,  and  decreed  the  same  to  be 
3wn.     There  are  a  number  of  other  English  au- 
— See  note  to  case  in  2  Green's  Ch,  Rep.  136. 
1  Bergen  v.  Van  Bergen^  2  Johns.  Ch.  Hep.  272, 
icellor  says — I  have  no  doubt  of  the  jurisdiction 
)urt  in  cases  of  private  nuisance.     It  can  order 
be  abated,  as  well  as  restrain  them  from  being 
And  in  Hammond  and  others  v.  Fidler  and  others^ 
Ch.  Rep.  197,  the  Chancellor  affirms  the  right  of 
t  to  decree  a  dam  shall  be  lowered  which  raises 
of  water  above  its  natural  channel,  so  as  mate- 
injure  mills  above. 
iecree  be  entered  in  accordance  with  these  rules. 

)peal  was  argued  by 
Chetwoodj  for  appellants. 

fkUeheadj  for  respondents. 
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Decree  affirmed  by  the  following  vote : 

For  affirmance — Chief  Justice,  Judges  Ogdbn,  Haines, 
Potts,  Vredenburgh,  Ryerson,  Arrowsmith,  Valbntixb, 
cornelison,  huyler,  risley,  wills. 

For  reversal — None. 
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Between  Caroline  HoLCOMBy  by  her  guardian,  respond- 
ent, and  John  Coryell,  Alexander  Cortell,  and 
AsHER  Reading,  executors  of  John  Holcomb,  appel- 
lants. 

Where  a  motion  is  made,  founded  on  prior  proceedings  on  the  canse,  to  require 
trastees,  who  are  defendants,  to  give  security,  or  to  discharge  them,  and 
appoint  a  receiver,  the  proper  procedure  is  by  petition. 

Security  will  be  required  of  trustees,  to  whom  no  moral  turpitude  is  imputa- 
ble, if  they  have  made  a  palpable  mistake  as  to  their  obligations  and  du- 
ties, and  have  displayed  ignorance  and  negligence  in  the  management  of  the 
trust  fund,  and  have  defended  the  suit  in  disregard  of  the  rights  of  an  infant 
complainant. 

Security  required  of  a  trustee,  who,  having  neglected  to  account  in  the  proper 
court,  as  required  by  the  statute,  when  called  upon  to  account,  refused  aiul 
evaded  doing  so,  and  who,  when  compelled  to  account,  was  found  to  be  the 
principal  debtor  of  the  estate.— ^By  the  Ohancillor. 

A  testator  has  a  right  to  impose  confidence  in  whom  he  pleases,  and  if  he  se. 
lects  as  his  representative  an  irresponsible  or  insolvent  person,  in  the  al)- 
•ence  of  fraud  or  misconduct,  or  breach  of  trust,  security  cannot  be  required 
«yf  toch  executor. 

^t  it  is  a  well  settled  rule  in  equity  that,  if  the  acts  or  omissions  of  the  tniit- 
tee  be  such  as  to  endanger  the  trust  property,  or  to  show  a  want  of  honesty 
or  a  want  of  proper  capacity  to  execute  the  duties,  or  a  want  of  reasonable 
fidelity,  equity  will  remove  such  trustee. 


The  case  sufficiently  appears  from  the  following  opin- 
ion, furnished  by  the  Chancellor,  as  containing  his  rea- 
sons for  the  decree  appealed  from. 

The  Chancellor.  The  bill  was  filed,  on  behalf  of  an 
iii£E^nt  complainant,  to  compel  the  defendants,  as  execu- 
tors of  the  will  of  John  Holcomb,  deceased,  and  as  trus- 

Vol.  t.  2  b 
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tees  under  that  will,  to  account  for  the  estate  of  the  tes- 
tator that  had  come  to  their  hands,  and  for  the  execution 
of  their  trust.    The  defendants  answered  the  bill.    The 
cause  has  progressed  to  the  taking  of  the  account  before 
the  master,  and  a  decision  of  the  court  upon  exceptions 
taken  by  the  defendants  to  the  master's  report.     On  be- 
half of  the  complainant,  a  motion  is  now  made  to  change 
the  trustees,  appoint  a  receiver,  or  to  compel  the  defend- 
ants to  give  security  for  the  faithful  disposition  of  the 
trust  funds  at  their  disposal.    The  proceedings  in  the 
suit,  as  far  as  it  has  already  progressed  before  the  court, 
are  relied  upon  to  sustain  the  motion.    The  proper  prac- 
tice would  have  been  to  have  presented  this  matter  bj 
petition,  so  that  the  grounds  upon  which  the  application 
is  made  would  have  assumed  a  more  definite  and  perma- 
nent shape  before  the  court  as  a  matter  of  record.    The 
departure  from  the  practice  is  not  so  material  in  this  case, 
in  consequence  of  the  former  proceedings,  which  are  be- 
fore the  court,  being  the  groundwork  of  the  motion.  As 
no  objection  was  made,  on  the  argument,  as  to  the  man- 
ner of  presenting  the  question,  I  do  not  deem  it  necessa- 
ry for  the  court  to  interpose  any  objection.    I  feel  con- 
strained, as  a  matter  of  duty,  to  grant  the  motion,  so  6r 
as  to  order  security  to  be  given.    I  do  not  make  this  or- 
der so  much  on  the  ground  that  the  defendants  have  not 
properly  exercised  the  discretion  confided  to  them  by  the 
testator,  as  because  their  conduct,  in  the  execution  of 
their  trust,  amounts  to  fraud  upon  the  rights  of  the  in- 
fant complainant,  and  to  an  abuse  of  the  trust  which  the 
testator  primarily  intended  for  her  benefit.    I  am  not  dis- 
posed to  impute  moral  turpitude  to  either  of  the  defend- 
ants in  the  discharge  of  their  duties.    But  there  has  been 
such  a  palpable  mistake  on  their  part,  as  to  the  obliga- 
tions and  duties  imposed  upon  them — such  a  disregard  of 
the  rights  of  this  infant,  in  the  manner  in  which  this  suit 
has  been  defended,  and  such  ignorance  and  negligence  iu 
the  management  of  the  large  fond  at  their  disposal)  ^ 
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imperatively  demand  of  the  court  to  extend  to  the  com- 
plainant that  protection  which  she  invokes,  and  to  which 
she  is  entitled  when  her  property  is  in  jeopardy. 

It  does  appear  to  me  that  no  one  with  a  just  apprecia- 
tion of  the  duties  which  rest  upon  a  trustee,  and  particu- 
larly when  the  object  of  the  trust  is  an  infant  of  tender 
years,  as  in  this  case,  can  look  through  these  pleadings 
and  evidence  without  arriving  at  the  conclusion  that  John 
and  Alexander  Coryell  should  be  compelled  to  give  some 
security  for  the  faithful  disposal  of  the  trust  funds  which 
the  testator  confided  to  them. 

The  first  step  they  took  in  the  discharge  of  their  trust 
presents  them  very  unfavorably  to  the  consideration  of 
the  court  After  proving  the  will  before  the  ordinary, 
they  filed  in  the  office  of  the  Prerogative  Court  an  inven- 
tory and  appraisement  of  the  personal  estate  and  effects  of 
their  testator,  amounting  to  the  sum  of  $85,837.76.  Their 
inventory  states  merely,  in  the  gross,  the  value  of  the  per- 
sonal goods  and  chattels,  and  also  the  amount,  in  gross, 
of  the  testator's  bonds,  mortgages,  books  of  account,  and 
other  securities,  without  specifying  a  single  security,  by 
whom  given,  or  its  amount  and  value. 

It  is  so  brief  that  I  may  as  well  give  it  as  it  appears  on 
the  file  in  the  office. 

Purse  and  contents,         ....  $5.24 
Horses,  sheep,  and  cattle,        ...  599.00 
Hay,  grain,  and  fodder,   ....  929.00 
Household  and  kitchen  furniture  and  uten- 
sils,        800.37 

Bonds,  notes,  and  books  of  account,        -  84,004.15 


$85,837.76 


Such  an  inventory  might  have  been  filed  through  igno- 
lance.  Bat  these  defendants  have  deprived  themselves  of 
the  benefit  of  such  a  consideration.  The  complainant  filed 
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her  bill,  complainiug  of  this  inventory,  and  calling  upon 
the  defendants  for  an  aoeoant,  and  to  state  the  particulars 
which  constituted  the  amount  of  ^86,837.76.  The  Cor- 
yells,  instead  of  availing  themselves  of  the  opportunity 
thus  afforded  them  of  placing  themselves  right  upon  the 
record,  put  in  their  answer,  insisting  that  the  inventory 
and  appraisement  filed  by  them  was  all  that  the  law  re- 
quired. And  they  refused  to  give  the  particulars  of  the 
inventory  and  appraisement.  Perhaps  charity  would  have 
required  of  us  still  to  extenuate  the  fault  of  the  Coryells 
in  this  particular,  by  the  consideration  that  their  answer 
was  filed  under  the  direction  and  advice  of  counsel.  But 
the  fact,  revealed  by  the  answer  of  Asher  Reading,  that 
the  true  inventory  and  appraisement  exhibits  John  Cor- 
yell as  a  debtor  to  this  estate  to  an  amount  of  upwards 
of  ^32,000,  and  Alexander  Coryell  upwards  of  $3600,  is 
ji  very  unfavorable  explanation,  for  the  Coryells,  of  the 
leason  which  induced  them  to  file  such  an  inventory,  and 
then  to  persist  in  the  refusal  to  give  the  particulars  of  it, 
on  the  ground  that  the  inventory,  as  filed,  was  all  that 
the  law  required  of  them. 

It  appears  to  me  that  when  a  trustee  has  neglected  to 
account  in  the  proper  courts,  as  required  by  the  statutes? 
and  when  called  upon  to  account,  refuses  and  evades  do- 
ing so,  until,  by  the  authority  of  the  court,  he  is  com- 
j)elled— and  that  when  the  account  is  furnished,  not  vol- 
untarily, but  by  force  of  law,  it  turns  out  that  the  trustee 
himself  is  the  principal  debtor  of  the  estate,  and  for  which 
indebtedness  the  estate  has  little  or  no  security,  the  con- 
duct of  the  trustee  is  sufficient,  of  itself,  to  justify  the 
court  in  compelling  the  trustee  to  secure  the  trust  fund. 
It  is  vain  for  the  defendant  to  say,  in  reply,  that  the  debts 
due  ftoia  the  Coryells  to  the  testator  remain  in  the  same 
shape,  and  upon  the  same  evidence  of  the  debts,  as  the 
testator  left  them.  The  defendants  show  that  the  testator 
was  an  imbecile  old  man,  and  had  been  for  years  prior  to 
his  death  incapable  of  taking  proper  care  of  his  property. 
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Bat,  besides  this,  the  Coryells  have  done  nothiDg  to  se- 
mre  the  trust  fund.  They  were  authorized,  by  the  will> 
:o  invest  the  fund  in  a  particular  manner.  Until  they 
K>ald  make  such  investment,  it  was  clearly  their  duty 
o  see  that  the  fund  was  secure.  We  have  a  note  for 
Ul,522.08,  dated  May  Ist,  1839,  signed  by  the  Coryells. 
^ot  one  dollar  of  interest  has  been  paid  on  this  note,  and 
t  remains  in  the  hands  of  the  executors  without  any  se- 
lurity.  This  is  the  history  of  ten  other  notes  of  John 
lud  Alexander  CSoryell  similarly  situated.  They  say,  in 
heir  answer,  that  they  have  made  no  investment,  as 
lirected  by  the  will,  because  they  have  no  money  to  invest, 
fet,  upon  the  very  fiewje  of  his  answer,  Alexander  Coryell 
hows  that  he  had  in  hand  upwards  of  $3000,  which  he 
►ught  to  have  invested  in  some  way.  He  admits  that  he 
>wed  the  testator,  at  his  death,  $3645,  and  which  he  says 
i6  is  ready  to  pay  whenever  the  executors  shall  require 
be  payment  thereof.  He  admits  that  he  has  collected  of 
ebts  due  the  estate  94349.31.  This,  added  to  his  own 
[idebtedness  of  $3645,  would  make  $7994.31,  besides 
euts.  From  this  sum  deduct  $4635,  which  he  alleges 
e  has  expended  for  the  purposes  of  the  estate,  and  there 
emains  in  his  hands  upwards  of  $3000,  notwithstanding 
is  denial  of  his  having  any  money  to  invest. 

The  peculiar  position  which  John  Coryell  occupies  be- 
)re  the  court  is  a  reason  for  the  court's  interposition  on 
ehalf  of  the  infant.  John  Coryell  admits  that,  at  the 
eath  of  the  testator,  there  were  evidences  of  debt  against 
im  amounting  to  the  sum  of  $34,000  and  upwards.  As 
set-oft',  he  brings  in  a  bill  for  his  services  as  the  agent  of 
»tator,  and  for  attending  him  during  his  last  illness,  of 
11,800,  and  for  purchase  money  for  property  of  his  own, 
•hich  he  has  conveyed  to  the  executors  since  the  testa- 
>r'8  death,  of  some  $21,500.  After  a  full  examination, 
;  has  been  determined  that  all  the  set-off"  John  Coryell 
r$B  entitled  to  for  services  was  $1200,  and  at  the  time  of 
nd  death  of  the  testator,  after  allotting  all  just  set-ofis^ 

2  b* 


294         COURT  OF  ERRORS  AND  APPSAI&      [Join 

Holoomb  V.  CoryeU. 

John  Coryell  owed  the  estate  upwards  of  931,000.  It  has 
been  determined,  after  fall  investigation,  that  he  had  con- 
veyed property  to  the  estate  for  the  purpose  of  exhaosting 
the  assets  in  hand,  but  not  of  liquidating  his  indebted- 
ness, at  exorbitant  prices,  and  in  a  manner  not  author- 
ized by  law. 

I  might  give  other  reasons  which  induce  me  to  order 
security  to  be  given.  If  the  views  heretofore  expressed 
by  the  court  upon  the  exceptions  taken  to  the  master's  re- 
port are  correct,  and  if  any  reliance  is  to  be  placed  upon 
the  report  of  the  master,  then  most  assuredly  this  securi- 
ty should  be  required,  on  the  ground  that  it  is  necessai; 
for  the  safety  of  the  trust  fund.  If  that  fund  is  in  danger 
this  court  is  bound  to  protect  it  for  the  infant,  when  called 
upon  to  do  so.  Believing,  as  I  do,  that  the  fund  is  in 
danger,  I  am  determined,  if  any  of  it  should  finally  be 
lost,  it  shall  not  be  on  account  of  any  fault  of  mine  in  re- 
fusing to  the  complainant  all  the  protection  of  the  law 
which  is  in  my  power  to  give. 

As  to  Asher  Reading,  I  should  not  order  him  to  give 
security ;  but  as  he  has  expressed  his  willingness  and  de- 
sire to  do  so,  I  shall  make  the  order  general  to  all  of  the 
executors. 

The  appeal  was  argued  by 
William  Halsted^  for  appellants. 

Joseph  F.  lUindolphj  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Green,  C.  J.  A  bill  was  filed  in  the  Court  of  Chance- 
ry, by  the  guardian  of  an  infant  legatee,  under  the  will  of 
John  Holcomb,  to  have  the  rights  of  the  legatee  under 
the  will  declared  and  secured.  The  bill  prays  that  a  spe- 
cific inventory  and  appraisement  of  the  estate  naay  be 
filed,  that  an  account  may  be  taken,  and  the  amount  dae 
the  complainant  secured  by  the  order  of  the  ooaJt,  and 
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that  the  defendants,  the  executors  and  trustees  under  the 
will,  may  be  decreed  to  give  security  for  the  execution  of 
the  trusts,  and  for  the  safety  of  the  funds  in  their  hands. 
In  the  progress  of  the  cause,  an  account  has  been  taken 
ascertaining  generally  the  amount  and  character  of  the 
trust  fund,  its  present  condition,  the  nature  of  the  invest- 
ments, and  the  manner  in  which  the  trustees  have  exe- 
cuted their  trusts. 

It  appears,  among  other  things,  that  the  testator's  per- 
sonal estate  amounted  to  $85,837 ;  that  $35,600  of  that 
amount  was  due  from  two  of  the  executors ;  that  no  spe- 
cific inventory  of  the  estate  had  been  filed];  that  no  ac- 
count had  been  rendered ;  that  no  interest  had  been  paid 
on  the  indebtedness  of  the  executors ;  that  no  investment 
of  the  trust  funds  had  been  made,  pursuant  to  the  direc- 
tions of  the  will,  in  productive  real  estate ;  that  several 
parcels  of  real  estate  had  been  conveyed,  by  individual 
executors  to  the  estate,  at  prices  greatly  beyond  its  real 
value,  in  violation  of  their  duty  as  trustees,  and  that  a 
claim  for  services  against  the  estate,  to  an  amount  exceed- 
ing $10,000,  was  set  up  by  one  of  the  executors,  which 
was  pronounced  by  the  court  to  be  unfounded,  and 
which  was  disallowed.  These  are  some  of  the  facts  which 
are  ascertained  by  the  report  of  the  master  and  by  the 
evidence  in  the  case,  and  which  cannot,  at  this  stage  of 
the  proceeding,  be  called  in  question. 

It  was  thereupon  ordered  that  the  executors  give  secu- 
rity for  the  amount  of  the  trust  funds  in  their  hands,  the 
final  decree  in  the  cause  not  yet  having  been  made, 
and  the  case  standing  on  the  equity  reserved.  From 
this  interlocutory  decree  two  of  the  executors  have  ap- 
pealed. The  power  of  the  Chancellor  to  make  the  order, 
and  the  propriety  of  making  it,  under  the  facts  and  cir- 
cumstances disclosed  in  this  case,  are  both  called  in 
question. 

The  general  principles  which  have  been  propounded 
and  advocated  by  the  appellants*  counsel  are — ^that  neither 


296         COURT  OF  ERRORS  AND  APPEALS.     [Jvn 

Hdoomb  v.  OoryeU. 

by  the  commoa  law  nor  by  the  ecclesiastical  law  is  an 
executor  required  to  give  security  for  the  performance  of 
his  duty.    That  he  is  the  creature  and  representative  of 
the  testator,  and  not,  like  an  administrator,  the  creature 
of  the  law ;  that  a  testator  has  a  right  to  repose  confi* 
dence  in  whom  he  will,  and  that  if  he  selects  as  his 
representative  an  irresponsible  insolvent  person,  in  the 
absence  of  fraud,  or  misconduct,  or  breach  of  trust,  to 
require  such  executor  to  give  security,  and  thereby  to 
remove  him  from  office,  and  defeat  the  will  of  the  tes- 
tator, is  an  exercise  of  power  not  vested  in  the  court, 
and  a  violation  of  the  rights  of  the  executor.   There  mast 
be,  it  is  contended,  some  act  or  circumstance  other  than, 
and  distinct  from  the  condition  and  circumstances  of  the 
estate  or  of  the  executor,  at  the  time  of  the  appointment, 
which  will  warrant  such  interference  by  a  court  of  equity. 
These  positions  are  regarded  as  sound ;  and  if  the  ord^ 
appealed  from  cannot  be  sustained  in  consistency  with 
these  principles  it  ought  to  be  reversed. 

The  grounds  on  which  the  Chancellor  based  the  order 
for  security  is  clearly  stated  in  his  opinion,  as  follows: 
"  It  appears  to  me  that  when  a  trustee  has  neglected  to  a^ 
count  in  the  proper  court,  as  required  by  the  statute,  and 
when  called  on  to  account,  refuses  and  avoids  doing  so, 
until  by  the  authority  of  the  court  he  is  compelled,  and 
that  when  the  account  is  furnished,  not  voluntarily,  but 
by  force  of  law,  it  turns  out  that  the  trustee  himself  is 
the  principal  debtor  of  the  estate,  and  for  which  indebted- 
ness the  estate  has  little  or  no  security,  the  conduct  of 
the  trustee  is  sufficient,  of  itself,  to  justify  the  court  in 
compelling  the  trustee  to  secure  the  trust  ftiud."  Having 
stated  the  large  amount  due  from  two  of  the  executors  to 
the  estate,  the  failure  of  the  executors  to  invest  the  trust 
funds,  the  untrue  denial  of  there  being  funds  in  their 
hands  for  that  purpose,  the  large  and  unfounded  claim 
set  up  by  one  of  the  executors  for  personal  services,  and 
the  conveyance  of  real  estate  by  the  execaton  to  the 
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estate  at  exorbitant  prices,  and  in  a  manner  not  author- 
ized by  law,  the  Chancellor  adds — "  if  the  views  hereto- 
fore expressed  by  the  court  on  the  exceptions  taken  to 
the  master's  report  are  correct,  and  if  any  reliance  is  to 
be  placed  on  the  report  of  the  master,  then,  most  assuredly, 
this  security  should  be  required  on  the  ground  that  it  is 
necessary  for  the  safety  of  the  trust  fund." 

The  material  facts  in  the  case,  so  far  as  they  relate  to 
the  conduct  of  the  executors  and  the  management  of  the 
estate,  had  been  fully  ascertained  in  the  progress  of  the 
cause.  These  facts  were  no  longer  matters  of  controversy. 
The  only  inquiry  is,  did  they  justify  the  court  in  order- 
ing the  executors  to  give  security  for  the  amount  of  the 
trust  funds  in  their  hands  ? 

It  is  a  well  settled  rule  in  equity,  that  if  the  acts  or 
omissions  of  the  trustee  be  such  as  to  endanger  the  trust 
property,  or  to  show  a  want  of  honesty  or  a  want  of  a 
proper  capacity  to  execute  the  duties,  or  a  want  of  rea- 
sonable fidelity,  equity  will  remove  the  trustee.  2  Siory*s 
Eq.  §  128-9. 

The  power  of  removal  necessarily  involves  the  power 
and  the  right  to  require  security  for  the  trust  funds.  Con- 
ceding, then,  to  the  counsel  of  the  appellants  all  the  legal 
principles  for  which  they  have  so  earnestly  contended, 
and  resting  alone  on  this  simple  rule  of  equity,  which  is 
neither  questioned  nor  denied,  can  it  be  affirmed  that  the 
order  of  the  Chancellor  is  erroneous?  Is  it  not  perfectly 
safe  to  affirm,  in  view  of  the  ascertained  facts  in  the 
cause,  that  the  conduct  of  the  trustees  has  been  such  as 
to  endanger  the  trust  property,  and  to  show  a  want  of 
reasonable  fidelity  in  the  execution  of  the  trust  ? 

Upon  this  point  the  court  entertain  no  doubt  And  be- 
lieving that  the  trust  fund  is  in  danger,  we  are  bound  to 
afford  to  the  complainant  all  the  protection  which  it  is  in 
the  power  of  the  court  to  give. 

The  order  appealed  from  should  be  affirmed  with  costs, 
to  be  paid  by  the  appellants,  and  not  out  of  the  estate. 
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Decision  affirmed  by  the  following  vote : 

For  affirmance — Chief  Justice,  Judges  Arbowsmith, 
Haines,  Swain,  Ogdbn,  Potts,  Risley,  Rybrson,  Valen- 
tine, Vredenburgh,  Wood. 

For  ra^ersal — ^None. 
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Between  Charles  H.  Holmes,  appellant,  and  the  Mator 
AND  Common  Council  of  Jerset  Citt,  respondents. 

A  road  will  become  a  public  highway,  or  a  laid  oat  road,  within  the  meaning 
of  the  statate,  either  when  it  has  been  laid  oat  porsoant  to  the  directious  of 
the  act,  or  where  it  has  been  ased  over  twenty  years  as  a  highway,  or 
where  it  has  been  laid  oat  and  dedicated  to  pnblic  nse  as  a  highway  by  the 
owner  of  the  soil,  and  accepted  or  ratified  as  a  highway  by  the  township  or 
city  in  which  it  lies. 

An  iodividaal  cannot,  at  his  pleasore,  create  public  highways  for  his  own  bene- 
fit upon  his  own  land,  and  impose  upon  the  pnblic  the  burthen  of  maintain- 

.  ing  them,  or  constitute  them  public  highways  within  the  meaning  of  the 
road  act. 

To  bring  a  road  within  the  control  of  the  surveyors  of  the  highways,  it  must 
be  such  as  can  be  deemed  a  laid  out  road  within  the  meaning  of  the  road 
act ;  bat  a  road  more  than  four  rods  wide  exceeds  the  limits  prescribed  by 
law,  and  cannot  either  be  laid  out  by  the  surveyors,  nor  accepted  by  the 
tovimship  as  a  public  highway. 

The  road  act  confers  upon  the  surveyors  the  power  either  to  widen  or  narrow 
a  public  road. 

Hie  mere  fact  of  dedication  by  map  and  survey,  and  by  opening  a  street  as 
laid  out  by  the  owner  of  the  soil,  will  not  constitute  such  street  a  pnblic 
highway  until  the  same  has  been  in  some  way  accepted  or  ratified  by  pub- 
lic authority. 

il  bill  to  restrain  a  municipal  corporation,  in  the  exercise  of  its  powers,  from 
regulating  a  street,  and  putting  the  curb-stones  on  a  proposed  line,  and 
which  does  not  show  any  irreparable  ii^ury,  but  rests  upon  the  ground  that 
the  city  is  not  putting  the  curb-stones  on  the  true  line,  by  which  the  com- 
plainant win  be  put  to  expense,  and  his  property  be  of  less  value,  contains 
no  recognised  ground  of  equitable  relief. 


This  was  an  appeal  from  an  order  of  the  Chancellor 
^ssolving  an  injunction.  The  case  appears  in  the  opinion 
delivered. 
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The  Chancellor  famished  to  the  court  the  following 
opinioD. 

Williamson,  C.  In  the  year  1836,  Cornelius  Van  Voret 
laid  out  a  large  tract  of  land,  adjoining  Jersey  City,  in 
the  county  of  Hudson,  into  building  lots.     Streets  were 
run  through  at  convenient  distances,  and  public  squares 
laid  out  on  a  map  designating  the  property.    Among 
other  streets,  one  called  Grand  street  was  designated  on 
the  map,  and  delineated  as  a  street  eighty  feet  wide.  This 
map  was  filed  in  the  county  clerk*s  office  in  the  year  1847. 
These  streets  are  now  actually  open.    The  larger  portion 
of  them  have  been  paved,  graded,  curbed,  and  guttered, 
with  reference  to  their  width,  as  designated  on  the  Van 
Vorst  map.    Grand  street  has  been  opened  and  used  of 
the  width  of  eighty  feet,  and  actually  built  upon  on  that 
line.    It  does  not  appear,  however,  by  the  bill,  or  in  any 
other  way  in  this  suit,  that  any  of  the.  streets  were  actu- 
ally opened  or  worked,  or  any  buildings  erected,  or  any 
lots  sold  by  Cornelius  Van  Vorst,  previous  to  the  month 
of  April,  in  the  year  1850.  In  that  month,  Cornelius  Van 
Vorst  conveyed  to  the  complainant  four  lots  of  land  on 
Grand  street.  This  tract  of  laud  is  now  within  the  bound- 
aries of  Jersey  City,  and  the  streets  and  sidewalks  are 
under  the  municipal  regulations  of  the  city.    In  Novem- 
ber, 1852,  the  complainant  caused  the  street  in  front  of 
his  lots  to  be  curbed  and  guttered  with  reference  to  the 
street,  as  eighty  feet  wide.    About  December,  1851,  the 
defendants  (the  Common  Council  of  Jersey  City)  caused 
Barron  street,  which  intersects  Grand  street,  to  be  paved, 
curbed,  and  guttered,  and  when  they  turned  the  curb  at 
the  intersection  of  these  streets  in  front  of  the  complain- 
ant's lots,  his  lots  being  on  the  corner  of  the  two  streets, 
they  ran  it  on  a  line,  assuming  Grand  street  to  be  eighty 
feet  wide,  and  assessed  the  complainant's  lots  to  pay  fof 
the  work ;  and  the  complainant  did  actually  pay  for  it 
Lately  the  defendants  have  passed  an  ordinance  directing 
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Grand  street  to  be  cnrbed,  paved,  and  guttered  of  the 
width  of  sixty  feet  Upon  these  facts  appearing  by  the 
billy  an  injunction  was  granted  to  prevent  the  defendants 
fix>m  taking  up  the  curb  and  pavement  of  the  complain- 
ant, and  conforming  it  to  a  sixty  feet  street. 

The  defendants  have  answered  the  bill,  and  upon  their 
answer  here  moved  a  dissolution  of  the  injunction.  The 
answer  does  not  materially  vary  the  facts  of  the  case,  as 
the  bill  states  them ;  but,  in  addition  to  those  facts,  the 
answer  sets  up,  by  way  of  defence  and  justification,  that, 
in  November,  1846,  by  virtue  of  certain  proceedings  in 
the  Inferior  Court  of  Common  Pleas  of  the  county  of 
Hudson,  under  the  act  entitled,  '^An  act  concerning 
roads,"  a  part  of  Grand  street,  as  it  was  laid  out  by  Van 
Vorst,  was  so  vacated  and  altered  as  to  be  made  to  con- 
form to  the  width  of  sixty  feet,  instead  of  eighty  feet,  and 
that  the  defendants,  by  their  ordinance,  are  regulating  the 
street  in  conformity  to  this  alteration  so  made  by  law. 

If  it  is  proper,  on  this  motion,  to  give  the  defendants 
the  benefit  of  this  defence,  and  if  the  court  and  surveyors 
had  jurisdiction  over  the  matter  in  question — that  is,  if 
under  the  act  entitled,  ^^  An  act  concerning  roads,"  a  part 
of  Grand  street  could  be  narrowed  from  eighty  feet  to 
sixty  feet  wide — then  this  injunction  must  be  dissolved. 

As  £Bur  as  the  defendants  and  the  public  are  interested 
in  this  matter,  judging  from  the  case  as  it  has  been  pre- 
sented, and  the  circumstances  connected  with  it,  it  would 
not  be  unsatisfactory  to  any  party  in  interest  or  to  the 
public  if  this  court  could,  with  a  proper  regard  for  the 
law,  make  this  injunction  perpetual,  and  thus  establish 
Grand  street  as  eighty  feet  in  width.  A  glance  at  the 
map  which  is  exhibited  will  show  the  alteration  to  be  a 
great  blemish  to  the  beauty  of  the  street.  It  makes  the 
street  of  two  widths.  A  part  of  it,  and  a  smaller  part  of  it, 
and  not  at  either  end,  it  makes  sixty  feet  wide,  while  it 
leaives  the  street  at  both  ends  eighty  feet  wide. 

To  the  motion  for  dissolution  it  is  objected,  that  the 

Vol.  I.  2  0 
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defence  set  up  is  new  matter,  and  that,  as  to  new  matter, 
the  rale  is,  it  will  not  avail  the  defendant  on  a  motion  to 
dissolve. 

The  general  rule  is,  that  where  the  answer  admits  the 
equity  of  the  bill,  bat  sets  up  new  matter  as  a  defence  or 
in  avoidance  of  the  equity,  the  injunction  will  not  be  dis- 
solved. Minium  v.  Seymour ,  4  J.  C.  Bep.  497 ;  Alien  v. 
Crocroft,  Barnard's  Ch.  Rep.  378;  8  DanieVs  Ch.  Prae. 
1896-7,  notes  1,  2. 

But  this  rule  has  its  exceptions,  and  I  think  a  veiy 
prominent  one  is  the  following :  where  the  complainant, 
when  he  files  his  bill,  has  full  knowledge  of  the  matter 
of  defence  upon  which  the  defendant  relies,  and  it  is  the 
substantial  matter  in  controversy  between  the  parties,  the 
complainant  cannot,  by  purposely  keeping  that  out  of 
view  in  stating  his  case,  and  in  order  to  deprive  the  de- 
fendant of  the  benefit  of  a  denial,  subject  his  adversary 
to  the  application  of  the  rule  in  question.  And  further, 
the  rule  has  lost  very  much  of  its  application  from  the 
consideration  of  the  change  in  the  practice  of  the  court 
upon  the  hearing  of  motions  for  dissolution  of  injunctions. 
It  is  one  of  the  rules  of  this  court,  that  on  a  motion  to 
dissolve  an  injunction,  the  complainant  is  at  liberty  to 
read  aflldavits  in  reply  to  any  new  matter  set  up  in  the 
answer,  and  upon  which  the  defendant  in  any  manner  re- 
lies for  the  success  of  his  motion.  It  is  true  the  court 
ought  not  to  try  the  case  as  upon  a  final  hearing  on  a  mo- 
tion of  this  kind ;  but  if  the  defendant  sets  up  new 
matter,  which,  if  true,  constitutes  beyond  doubt  a  good 
defence,  the  defendant  should  have  the  benefit  of  it,  un- 
less the  complainant  shows  to  the  court  that  the  facts 
upon  which  it  is  founded  are  controverted,  or  some  rea- 
son why  it  should  not  avail  the  defendant  on  the  motion. 
For  instance,  the  defendant  sets  up  a  release  of  a  char- 
acter to  avoid  all  the  complainant's  equity.  If  there  is  no 
controversy  about  the  release,  except  as  to  its  legal  opera- 
tion^ there  can  be  no  good  reason  why  the  coort  should 
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not,  OQ  a  preliminary  motion  to  dissolve,  determine  its 
legal  construction  and  application.  Take  the  case  in  hand 
as  an  illustration.  Admit  that  the  fact  of  the  alteration 
of  the  street  by  surveyors  under  the  road  act  to  be  new 
matter,  the  facts  upon  which  the  defence  is  set  up,  and 
not  denied,  the  only  question  is  as  to  the  jurisdiction  of 
the  Court  of  Common  Pleas  of  Hudson  and  the  survey- 
ors over  the  matter.  Now  the  legality  of  the  proceedings 
and  construction  of  the  statute  have  been  as  fully  argued 
as  they  would  be  on  the  final  hearing  of  the  cause.  The 
defence  was  no  surprise  to  the  complainant;  he  was 
aware  of  it  when  he  filed  his  bill.  If  the  defence  is  a 
good  one,  there  is  no  reason  why  the  defendants  should 
not  now  have  the  benefit  of  it  to  relieve  them  from  this 
injunction. 

If,  then,  this  is  new  matter,  such  as  the  general  rule 
contemplates,  I  do  not  think  the  rule  should  be  applic  d 
in  this  case.  But  I  do  not  think  the  defence  can  be  justly 
regarded  in  the  light  of  new  matter,  such  as  it  was  ever 
contemplated  that  the  rule,  as  laid  down,  should  embrace. 
The  bill  charges  the  defendants  with  unlawfully  exercis- 
ing their  municipal  authority  in  regulating  Grand  street. 
The  defendants  admit  they  are  regulating  the  street,  and 
they  set  up  and  show  their  legal  authprity  for  doing  it. 

The  question  remains — is  their  defence  a  good  one  ? 
Had  the  surveyors  legal  authority,  under  the  act  concern- 
ing roads,  to  alter  the  width  of  the  street  ?  If  they  had 
no  such  right,  this  court  may  interfere  by  injunction,  and 
protect  a  party  who  is  about  to  be  injured  against  any  act 
under  their  proceedings. 

It  is  insisted  that  there  is  no  authority  given  by  the  act 
to  alter  the  width  of  a  public  road  or  street,  and  that 
when  the  act  speaks  of  vacating  and  altering  a  public  road, 
it  means  to  shut  up  the  road  in  toto  from  either  extremity, 
or  from  one  point  in  the  line  of  the  road  to  another  point 
in  it,  or  to  vary  the  course  of  the  road. 

The  second  section  of  the  act  declares,  that  when  ten 
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or  more  persons,  being  freeholders,  shall  think  a  public 
road  necessary,  or  any  public  road  which  hath  been  or 
shall  be  laid  out  unnecessary,  cr  any  (dieration  in  such  road 
necessary  in  any  part  of  the  county  in  which  they  reside, 
it  shall  be  lawful,  &c.  The  act  then  provides  for  the  ap- 
pointment of  six  surveyors,  and  their  meeting,  and  then 
declares  they  "  shall  view  the  premises ;  and  may  if  they 
shall  think  it  necessary,  lay  out,  vacate,  or  alter  the  said 
public  or  private  road,  and  lay  the  same  as  may  appear  to 
them  to  be  most  for  the  public  and  private  convenience." 

This  language  is,  I  think,  broad  enough  to  confer  the 
power  either  to  tmden  or  narrow  a  public  road,  provided 
the  road  shall  not  be  more  than  four,  nor  less  than  two 
rods  wide,  as  is  provided  by  the  first  section  of  the  act 
And  I  can  see  no  reason  to  doubt,  from  the  language 
used,  or  in  looking  at  all  the  various  provisions  of  the 
road  act,  but  that  such  an  alteration  of  a  public  road  was 
in  the  mind  of  the  law  maker  at  the  time  the  law  was 
made.  I  believe  that  this  construction  has  always  been 
given  to  the  road  act.  I  know  the  authority  has  frequeDtly 
been  exercised,  and  without  its  propriety  being  questioned. 
Certainly  no  good  reason  can  be  given  why  such  a  power 
should  not  have  been  conferred.  The  propriety  and  neces- 
sity of  such  power  being  lodged  somewhere  is  manifest, 
and  the  proper  tribunal  is  that  to  which  is  confided  the 
power,  in  the  language  of  the  act,  to  lay  out,  vacate,  or 
alter  "the  public  roads  of  the  state." 

It  is  also  contended,  on  behalf  of  the  complainant,  that 
this  street  comes  within  the  exclusion  of  the  thirty-fourth 
section  of  the  act,  and  that  the  court  and  surveyors  had 
no  jurisdiction  because  this  was  a  street  in  a  town. 

This  section  declares  "  that  nothing  in  this  act  con- 
tained shall  be  construed  to  extend  to  narrowing,  widen- 
ing, or  altering  any  street  in  any  of  the  cities,  towns,  or 
villages  in  this  state,  or  to  pulling  down  or  removing  any 
dwelling  house,  market  house,  or  other  public  building 
heretofore  constructed,  and  which  may  encroach  on  any 
highway." 
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In  ^ving  a  constraction  to  this  section  of  the  act,  some 
difficulty  may  occur  in  defining  what  the  act  means  by  a 
toicn  and  village.  The  word  town  is  not  here  used  as  sy- 
nonymous with  township.  The  whole  state  is  divided  into 
counties,  and  the  counties  subdivided  into  townships,  so 
that  if  we  construe  town  to  mean  the  township,  the  whole 
act  would  be  defeated.  It  was  obviously  the  intention  of 
the  legislature  to  protect  the  established  streets  in  the 
settled  towns  and  villages  of  the  state  from  the  operation 
of  the  act. 

Certainly  no  one  can  contend  for  a  more  liberal  defini- 
tion of  the  term  town  than  that  of  a  collection  of  two  or 
more  inhabited  dwelling  houses.  The  mere  fact  of  fifty  or 
a  hundred  acres  of  land  being  mapped  out  into  streets  and 
building  lots  cannot  make  a  town.  Although  the  com- 
plainant's counsel  argued  his  case  upon  the  assumption 
that  this  was  a  town,  such  a  case  is  not  made  out  by  his 
pleadings.  He  does  not  allege  that  at  the  time  the  street 
was  altered  there  was  any  town.  It  does  not  appear,  by 
the  case,  that  there  was  then  a  siugle  dwelling  erected,  or 
an  individual  living  upon  the  premises.  If  the  complain- 
ant was  entitled  to  the  benefit  of  this  section  of  the  act, 
he  should  have  framed  his  bill  accordindv.  He  knew  the 
ground  upon  which  the  defendants  justified  the  action  of 
which  he  complained,  and  should  have  shown,  by  his 
bill,  that  the  public  act  under  which  the  defendants  set 
up  their  right  and  authority  is  not  applicable  to  the  ease. 

The  injunction  must  be  dissolved  with  costs. 

The  case  was  argued  by 

/.  fV,  Scudderj  for  appellants. 

R.  D.  3fcClelland,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Green,   C.  J.     The  case  turns  upon  the    question, 
'Whether,  at  the  point  in  controversy,  the  legal  width  of 

o  /^* 
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Grand  street  is  sixty  or  eighty  feet  The  case  made  by 
the  bill  is,  that  the  street  was  originally  laid  oat  and  dedi- 
cated to  public  use  by  Cornelius  Van  Yorat,  eighty  feet 
in  width ;  that  the  complainant,  who  purchased  under 
Van  Vorst,  is  entitled  to  the  use  of  the  entire  street  as 
dedicated ;  that  since  the  dedication,  a  purchaser  of  part 
of  the  premises  originally  included  in  Van  Yorst's  map, 
adjoining  Grand  street,  as  dedicated  by  him,  caused  a 
new  map  of  the  premises  to  be  made,  changing  the  name 
of  the  street  to  Bright  street,  and  reducing  its  width, 
through  a  portion  of  its  length,  to  sixty  feet,  and  that 
the  city  authorities  are  proceeding  to  curb  and  improve 
the  street  at  its  reduced  width  of  sixty  feet,  made  with- 
out authority  of  law  and  in  violation  of  the  contract  im- 
plied in  the  act  of  dedication.  By  their  answer,  the  city 
authorities  deny  that  they  have  sought,  by  any  proceed- 
ings adopted  by  them,  to  change  the  width  of  Grand 
street ;  but  they  set  up  by  way  of  defence,  that  the  width 
of  the  street  was  reduced  from  eightj'  to  sixty  feet  by  the 
surveyors  of  the  highways,  duly  appointed  for  that  pur- 
pose by  the  Court  of  Common  Pleas  of  the  county  of 
Hudson. 

The  whole  question  resolves  itself  in  an  inquiry  touch- 
ing the  validity  of  the  action  of  the  surveyors.  Had  the 
surveyors  authority,  under  the  laws  of  this  state,  to  alter 
the  width  of  the  street  ? 

I  concur  entirely  in  the  view  of  the  Chancellor  upon 
both  of  the  points  discussed  and  decided  in  his  opinion, 
viz.  (1)  that  the  road  act  confers  upon  the  8ur\'eyor8  the 
power  either  to  widen  or  narrow  a  public  road ;  (2)  that 
upon  the  facts  disclosed  in  the  bill,  the  road  was  not 
within  a  town  or  village,  and  did  not,  therefore,  fall  with- 
in the  prohibition  of  the  thirty-fourth  section  of  the  act. 

But  another  and  more  serious  difficulty  is  urged  upon 
tliC  attention  of  this  court,  which  does  not  seem  to  have 
been  presented  to  the  Chancellor,  viz.  that  the  road  in 
question  had  never  been  laid  out,  and  was  not  a  public 
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road  within  the  intent  and  meaning  of  the  act  concerning 
roads  at  the  time  it  was  attempted  to  be  altered  by  earvej- 
ors  under  the  authority  of  that  act. 

In  the  year  1885,  Cornelius  Van  Vorst,  being  the  owner 
of  a  tract  of  land  in  the  then  township  of  Bergen,  caused 
a  map  of  it  to  be  made,  and  the  land  laid  out  into  public 
streets,  docks,  and  lots,   including,  among  others,  the 
street  in  question.  In  1847,  be  caused  the  said  map  to  be 
filed  in  the  clerk's  office  of  the  county  of  Hudson.  In  the 
year  1846,  the  street  in  question  was  altered  by  the  sur- 
veyors.   The  bill  avers  that  this  map  was  considered  by 
Van  Vorst  as  a  dedication  of  the  streets  therein  deline- 
ated to  public  use,  and  that  it  has  been  so  regarded  by 
the  public  generally,  and  that  the  greater  part  of  Grand 
street  has  been  opened  and  used  by  the  public  to  the 
width  of  eighty  feet.    The  answer  states,  that  at  the  time 
of  the  making  of  the  said  map,  and  for  many  years  sub- 
sequently, the  lands  therein    described,   including  the 
squares  and  public  streets  so  laid  out,  continued  to  be  oc- 
cupied by  Van  Vorst  and  others  for  farming  and  garden- 
ing purposes ;  that  the  streets  were  from  time  to  time 
partially  opened,  and  that  for  about  ten  years  after  the 
making  of  the  map,  the  property  included  in  the  farm 
remained  enclosed  as  a  farm,  except  a  very  few  parts  of 
streets  that  were  opened  as  aforesaid.    It  does  not  appear 
affirmatively,  either  from  the  bill   or  answer,  that  the 
street  in  question  had  been  opened  or  used  by  the  public 
as  a  street  prior  to  the  time  of  its  alteration  by  the  sur- 
veyors of  the  highways.    If  the  street  had  been  merely 
laid  out  on  paper  as  an  act  of  dedication,  and  had  never 
been  opened  or  used  by  the  public,  it  will  not  be  con- 
tended that  the  road  was  laid  out  within  the  meaning  of 
the  act.    But  admitting  that  the  road  had  been  opened 
and  used  by  the  public,  was  it  accepted  by  the  township, 
or  in  any  way  ratified  as  a  public  highway  ?    It  is  not  in- 
sisted that,  to  constitute  a  laid  out  road  within  the  mean- 
ing of  the  act,  it  must  have  been  laid  out  according  to 
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the  directions  of  the  statute.  A  road,  It  is  conceded,  may 
be  a  laid  out  road  within  the  meaning  of  the  act,  and 
may  be  a  public  highway,  either  where  it  has  been  laid 
out  pursuant  to  the  directions  of  the  act,  or  where  it  haa 
been  used  over  twenty  years  as  a  highway,  when  the  pre- 
sumption of  its  being  a  highway  will  arise,  or  where  it 
has  been  laid  out  and  dedicated  to  public  use  as  a  high- 
way by  the  owner  of  the  soil,  and  accepted  or  ratified  as 
a  highway  by  the  township  or  city  in  which  it  lies.  An 
individual  cannot,  at  his  pleasure,  create  public  highwaya 
for  his  own  benefit  upon  his  own  land,  and  impose  upon 
the  public  the  burthen  of  maintaining  them.  The  fact, 
that  Mr.  Van  Vorst  created  a  city  upon  paper,  or  that  he 
laid  out  and  opened  numerous  streets,  which  were  actu- 
ally used  as  ways  by  those  living  upon  them,  or  by  others 
as  matter  of  convenience,  did  not  and  could  not  impose 
upon  the  township  the  burthen  of  repairing  those  streets, 
or  subject  it  to  liability  by  reason  of  their  being  out  of 
repair.  They  were  neither  "laid  out"  nor  "highways", 
within  the  meaning  of  the  road  act,  until  ratified  by  the 
township.  And  even  though,  by  the  act  of  dedication  or 
from  lapse  of  time,  the  individual  should  be  estopped 
from  denying  the  public  right  of  way,  it  would  not  there- 
by be  constituted  a  highway  within  the  meaning  of  the  act. 
In  Undcncood  v.  Siuyvesant,  19  Johns.  H,  186,  Piatt,  J., 
delivering  the  opinion  of  the  court,  said — "  The  original 
survey  and  map  show  that  Petrus  Stuyvesant  formed  a 
plan  for  laying  out  streets  over  his  land  in  1796,  but  we 
must  intend  that  every  person  knew  that  those  streets 
could  not  be  established  as  public  streets  of  the  city, 
unless  they  were  sanctioned  by  the  corporation  or  other 
public  agents  having  such  powers.  The  plan  was  con- 
sidered as  a  proposition,  which  the  corporation  would  un- 
doubtedly adopt  and  sanction  as  the  city  gradually  ex- 
tended.'* It  is  true  that,  by  an  act  of  the  legislature,  no 
streets  in  the  city  of  New  York  laid  out  by  individuals 
could  be  established  as  public  streets  until  ihej  were  ap- 
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noved  and  accepted  by  the  corporation ;  and  so  it  is  be- 
ieved  many  of  oar  city  charters  or  ordinances  contain  a 
dmilar  provision.  The  design  of  such  enactments  is  to 
prevent  highways  being  foisted  upon  the  public  by  im- 
;>lied  acts  of  recognition  or  acceptance.  But  I  think  it 
dear  that,  independent  of  all  express  legislation  upon  the 
^oint,  an  individual  cannot,  in  this  state  at  least,  by  open- 
ing a  road  upon  his  own  land,  burthen  the  public  with 
maintaining  and  repairing  it,  or  constitute  it  a  public 
Wghway  within  the  meaning  of  the  road  act.  The  public 
pirere  at  liberty  to  accept  this  dedication,  in  whole  or  in 
part,  or  utterly  to  disregard  it.  It  did  not  interfere  with 
the  right  of  the  public  to  lay  highways  across  this  land  to 
mit  the  public  conveniences.  A  public  highway  was  in 
hct,  as  appears  by  the  case,  long  after  this  dedication, 
constructed  across  this  land,  in  total  disregard  of  the 
street,  as  dedicated.  The  mere  fact  of  dedication  by  map 
and  survey,  and  the  opening  the  streets  as  laid  out,  did 
not  constitute  them  public  highways  until  such  street 
was  in  some  way  accepted  and  ratified  by  public  author- 
ity. 

Nor  can  it  be  urged  that  the  acceptance  by  the  public, 
or  the  existence  of  a  highway,  will  be  presumed  from  the 
action  of  the  court  in  the  appointment  of  surveyors.  The 
question  is,  whether  the  township  in  which  the  road  lies 
bad  accepted  it  as  a  public  highway ;  and  it  is  clear  that 
there  could  have  been  by  law  no  such  acceptance  at  the 
time  the  surveyors  were  appointed.  No  highway  laid  out 
in  this  state  since  the  act  of  1799  {Pat.  887)  can  be  more 
than  four  rods  wide.  Now,  to  bring  this  road  within  the 
control  of  the  surveyors  of  the  highways,  it  must  be 
deemed  a  laid  out  road  within  the  meaning  of  the  act. 
But  this  road,  until  the  surveyors  narrowed  it,  was  more 
than  four  rods  wide.  Such  a  road  could  neither  be  laid 
out  by  the  surveyors,  nor  could  it  be  accepted  by  the  town- 
ship as  a  public  highway.  It  exceeded  the  limits  pre- 
scribed by  law.    I  am  of  opinion,  therefore,  that  the  pro* 


810         COURT  OF  ERRORS  AND  APPEALS.      [Nor. 

Holmes  v.  Jersey  City. 

ceedings  of  surveyors  appointed  by  the  Common  Pleas 
altering  the  width  of  Grand  street,  as  originally  dedicated 
and  opened,  were  null  and  void,  and  that  the  street,  until 
altered  by  competent  authority,  must  be  deemed  and 
taken  to  be  eighty  feet  wide.  I  come  the  less  reluctantly 
to  this  conclusion,  seeing  that  this  whole  subject  is  now 
under  the  control  of  the  city  council,  and  that  they  may, 
in  pursuance  of  their  charter,  alter  this  street  as  the  public 
good  may  require,  or  as  they  in  their  wisdom  may  deem 
meet. 

The  decree  of  the  Chancellor  should  be  reversed,  and 
the  injunction  continued  without  costs. 

I  have  with  some  reluctance  expressed  an  opinion  upon 
the  merits  of  the  case,  and  with  much  difficulty  assented 
to  the  conclusion  that  there  is  in  this  bill  any  ground  of 
equitable  relief  It  is  a  bill  to  restrain  a  municipal  corpo- 
ration, in  the  exercise  of  its  powers,  from  regulating  a 
street  and  setting  the  curbstones  on  a  proposed  line.  I 
find  in  it  no  recognised  ground  of  equitable  relief.  There 
is  no  averment  of  irreparable  injury,  and  the  case  made 
by  the  bill  shows  that,  in  the  nature  of  things,  the  in- 
jury cannot  be  irreparable.  There  is  no  charge  of  fraud 
— nothing,  in  short,  but  the  fact,  that  the  city  is  not 
setting  the  curbstones  on  the  true  line,  by  which  the 
complainant  will  be  put  to  expense,  and  his  property,  as 
he  alleges,  be  of  less  value.  And  the  point  upon  which 
the  whole  case  turns  is  a  mere  question  of  law.  I  do  not 
see  why,  upon  the  broad  frame  of  this  bill,  every  act  of  a 
municipal  corporation  by  which  the  property  of  a  citizen 
is  affected,  whether  it  be  the  opening,  paving,  or  grading 
of  streets,  the  regulation  of  buildings,  the  removal  of 
nuisances,  or  the  assessment  of  taxes,  may  not  be  the 
subject  of  injunction,  and  the  legal  right  be  drawn  in 
question  in  a  court  of  equity.  The  courts  of  New  York 
appear  to  have  denied  the  jurisdiction  of  equity  in  a 
much  stronger  case.  And  the  fact,  that  in  this  case  the 
city  has  been  enjoined  for  five  years  against  proceeding 
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with  a  public  improvement,  shows  that  the  practice  may 
occasiou  serious  practical  evils  and  embarrassment  in  the 
administration  of  municipal  affairs.  I  make  these  sug- 
gestions that  I  may  not  be  regarded  as  maintaining  the 
propriety  of  the  practice.  But  as  this  question  does  not 
appear  to  be  raised  by  the  respondents  upon  their  answer, 
or  upon  argument  before  the  Chancellor,  and  as  it  seems 
clearly  for  the  interest  of  both  parties  that  the  legal 
question  in  controversy  should  be  after  so  long  contro- 
versy definitely  settled,  I  concur  in  maintaining  the  juris- 
diction, and  deciding  the  case  upon  the  merits. 

For  affirmance — ^None. 

For  reversal — Chief  Justice,  Judges  Arrowsmith, 
Ha  INKS,  Potts,  Valentine,  Cornelison,  Swain,  Eisley, 
Vrebenburgh,  Ogden,  Ryerson,  Wood. 
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Between  Henby  8.  Terhune,  appellant,  and  Asa  T.  C!ol- 
TON  and  Margaret  his  wife,  William  C.  Schekck,  and 
Abraham  W.  Brown,  respondents, 

A  decree  and  execution  regularly  obtained  will  not  be  set  aside,  onleM  opoa 
aatiflfiu^tory  proof,  not  merely  of  vague  anderstandingi  and  of  reaaeoable  iiH 
ferences,  but  of  facts  and  circamBtaoceB  which  make  it  clearly  inequiuhb 
and  uqJQSt  that  they  should  be  enforced. 

When  a  final  decree  involves  the  merits  of  the  case  which  had  previoaaly  been 
settled  by  an  interlocutory  order,  an  appeal  from  the  final  decree,  propertj 
taken,  brings  the  whole  case  before  the  court. — Per  Elmer,  J. 

Where  a  debtor,  owing  several  debts,  makes  a  payment  to  a  creditor,  he  bn  • 
right  to  apply  it  to  which  debt  he  pleasest  if  he  makes  no  specific  appro- 
priation, the  creditor  may  apply  it  as  he  pleases ;  and  where  neither  pirtj 
appropriates  it,  the  law  will  apply  it  according  to  its  own  notion  of  the  in* 
trinsic  justice  of  the  case ;  but  all  the  cases  in  which  the  courts  have  made 
the  appropriation  seem  to  be  those  in  which  neither  party  has  appropriatsd 
it  before  a  controversy  arose. 


This  cause  was  first  argued  before  the  Chancellor  upon 
the  pleadings  and  proofs.  The  opinion  of  the  Chancel- 
lor upon  the  merits  of  the  case  will  be  found  reported  in 
2  Stockton's  Ch.  Hep.  21. 

Upon  the  coming  in  of  the  master's  report,  Terhune, 
who  was  the  complainant  below,  filed  exceptions  to  the 
master's  report,  which  were  overruled  by  the  Chancellor, 
and  a  final  decree  rendered,  from  which  the  complainant 
appealed.  The  opinion  of  the  Chancellor^  containing  bis 
reasons  for  his  final  decree,  will  be  found  reported  fl«^ 
282. 
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The  appeal  was  argued  by 

a.  8.  Fidd  and  W.  L.  DayUm^  for  appellants. 

C.  Parker  and  A.  0.  Zabriskiey  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Elmer,  J.  The  appellant,  who  was  the  complainant 
in  the  Court  of  Chancery,  seeks  to  get  rid  of  a  decree  of 
that  court,  made  February  11th,  1837,  in  a  cause  therein 
pending,  wherein  Caleb  Johnson  and  Enoch  Johnson  were 
complainants,  and  John  C.  Schenck,  Colton  and  wife,  and 
others,  were  defendants,  and  of  the  execution  issued 
thereon,  whereby  the  late  sheriff  of  the  county  of  Middle- 
sex was  commanded  to  make  sale  of  certain  premises, 
now  owned  by  the  said  appellant,  to  satisfy — ^first  to  Col- 
ton and  wife  the  sum  of  (1724.38,  and  to  William 
Bchenck  the  like  sum,  being  the  amount  due  upon  their 
legacies  secured  upon  the  premises,  and  to  the  complain- 
ants therein  and  others  several  other  large  sums  of  mo- 
ney. The  Chancellor  has  declared,  by  his  decree  in  the 
case  now  before  us,  that  there  remained  due  upon  the 
aforesaid  decree  and  execution — to  Asa  S.  Colton  and 
Margaret  his  wife  the  sum  of  (2614.94,  and  to  Eliza  Ann 
Bchenck,  the  executrix  of  William  Schenck,  the  sum  of 
(3569.41,  with  interest,  and  that  the  said  sheriff  be  at 
liberty  to  proceed  and  raise  sufficient  money  to  pay  the 
lame,  unless  the  present  appellant  shall  pay  the  same. 
We  are  now  to  decide  whether  this  last  mentioned  decree 
is  in  any  particular  erroneous. 

It  is,  in  my  opinion,  immaterial  now  to  inquire  what 
considerations  induced  the  parties  to  agree,  as  it  appears 
they  did,  that  the  first  decree  should  be  made  as  it  was, 
or  whether  Colton  and  his  wife  and  William  Schenck 
were  bound  by  that  agreement  or  not  The  Court  of 
Chancery  had  full  power  to  make  the  decree  as  it  exists. 
It  has  never  been  appealed  from,  or  in  any  way  im- 
peached, nor  does  it  appear  to  have  been  fraudulent  or 

Vol.  I*  2d 
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unjust.  It  was  insisted,  for  the  appellant,  that  before  the 
decree  was  made,  John  C.  Schenck  had  assigned  all  his 
property  to  Isaac  Story,  and  that  the  property  in  his  hands 
could  not  thus  be  bound.  But  Story  was  a  party,  and 
although  made  such  as  the  executor  of  James  Stoddard, 
deceased,  he  was  a  party  also  in  reference  to  his  interest 
as  an  assignee.  The  assignment  was  not  made  until  after 
the  bill  had  been  filed.  And  besides,  no  allegation  is 
made,  in  the  appellant's  bill,  that  the  decree  was  not 
binding  on  this  account.  The  ground  relied  on  is,  that 
it  was  settled  and  discharged.  Nor  is  it  important  to  in- 
quire whether  the  legacies  ordered  to  be  first  paid  were 
or  were  not  liens  on  the  property.  The  decree  makes 
them  liens,  whatever  may  have  been  before  the  fact ;  and 
certainly  persons  who  were  not  parties  to  it,  and  who,  at 
the  time  it  was  made,  had  no  interest  in  the  property 
afiected,  cannot  now  call  in  question  its  propriety.  The 
execution  must  be  enforced,  unless  some  proceedings  of 
the  respondents,  or  of  others  having  power  to  bind  them, 
have  given  the  appellant  an  equity  to  have  his  property 
discharged.  The  respondents  are  not  seeking  to  enforce 
it  in  any  manner  inconsistent  with  the  agreement  re- 
ferred to,  but  in  conformity  therewith. 

The  complainants  and  others  interested,  in  and  for 
whose  benefit  the  execution  in  the  hands  of  the  late  sheriff 
of  Middlesex  was  issued,  have  been  fully  paid ;  but  Col- 
ton and  wife  and  William  Schenck  have  not  been  paid, 
nor  has  the  execution,  as  to  them,  been  legally  discharged 
or  satisfied.  But  it  was  earnestly  insisted,  on  behalf  of  the 
appellant,  that  such  an  arrangement  was  made  respect- 
ing it  as  deprives  them  of  the  right  to  enforce  it ;  and 
that  Bishop,  who  assigned  his  mortgage  to  the  appellant, 
upon  which  he  obtained  a  decree  and  sale  of  the  premises, 
and  became  the  purchaser,  was  induced  to  advance  his 
money,  and  to  take  that  mortgage,  by  means  of  assur- 
ances made  by  their  authority,  or  for  which  they  are  re- 
sponsible, that  the  property  was  free  from  encumbrance. 
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There  being  every  appearance  that  this  case  is  one  of 
great  hardship  to  the  appellant,  who  appears  to  have  pur- 
chased the  mortgage  and  the  mortgaged  property  in  igno- 
rance of  the  original  decree  and  execution  and  of  the 
subsequent  transactions,  I  have  carefully  examined  the 
evidence  to  see  whether  it  establishes  the  allegation, 
that  an  arrangement  was  made,  which  was  intended  at 
the  time,  or  can  have  the  effect  to  prevent  the  execution, 
80  far  as  it  remains  unsatisfied,  from  being  collected. 
That  there  may  have  been  a  confident  expectation  that 
the  money  due  to  Colton  and  wife  and  to  William 
Schenck  would  be  paid,  either  by  means  of  the  claims 
presented  to  the  assignee  of  John  C.  Schenck  or  by  him- 
self, is  altogether  probable.  Such  an  expectation  accounts 
for  the  impression  resting  in  the  minds  of  the  counsel 
then  concerned,  and  to  which  they  have  testified  that  it 
was  settled ;  and  considering  what  large  sums  were  then 
expected  to  be  obtained  from  the  assignee,  it  was  not  un- 
reasonable. But  it  is  plain  no  arrangement  was  made  to 
discharge  the  execution.  On  the  contrary,  an  entry  was 
made  in  the  sheriff's  docket  to  stay  further  proceedings, 
as  respected  Colton  and  William  Schenck,  until  further 
orders ;  an  entry  which  of  itself,  in  the  absence  of  any 
receipt  or  writing  of  a  contrary  character,  is  sufficient  to 
show  that  the  intention  was  to  leave  the  execution  in  full 
force,  liable  to  be  proceeded  on  if  the  sheriff  should  be 
so  ordered. 

Does  it  appear  that  representations  were  made  to 
Bishop  that  the  decree  and  execution  were  no  longer  to 
bind  the  property  ?  His  original  mortgage  from  Gulick 
was  made  at  the  same  time  that  the  moneys  due  to  John- 
son and  others  were  paid,  and  he  had  every  opportunity 
of  knowing  precisely  what  was  done.  No  one  is  shown 
to  have  made  any  false  statements  to  him.  Nobody  told 
him  in  explicit  terms  that,  so  far  as  regarded  Colton  and 
William  Schenck,  the  execution  was  not  to  be  left  to 
stand  precisely  as  it  did.    He  may  have  believed,  and  I 
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have  no  doubt  did  believe,  that  they  would  be  subse- 
quently  satisfied;  but  no  engagement  to  do  this  was 
made  by  any  one,  much  less  is  it  shown  that  such  an  en* 
gagement  was  made  a  condition  of  his  taking  his  mort- 
gage. Afterwards,  and  a  year  and  nine  months  after  the 
entry  had  been  made  in  the  sheriff's  docket  to  stay  pro- 
ceedings until  further  orders,  he  gave  up  Gulick's  bond 
and  mortgage,  and  took  the  bond  and  mortgage  of  John 
C.  Schenck,  which  he  assigned  to  the  appellant.  There 
being  no  allegation  or  pretence  of  concealment  or  misre- 
presentation by  any  one  concerned,  if  he  neglected  to 
acquaint  himself  with  the  real  state  of  the  facts,  he  is 
chargeable  with  gross  neglect,  and  his  assignee  stands  in 
his  shoes.  They  are  both  chargeable  with  notice  that  the 
decree  and  execution  existed.  It  is  urged  that  it  is  in- 
credible that  Bishop  would  have  advanced  his  money 
upon  the  security  he  took,  unless  he  had  been  assured 
there  was  no  prior  encumbrance.  But  it  will  not  do  to 
set  aside  a  regular  decree  and  execution  by  means  of  a 
mere  inference.  Before  this  can  be  done,  there  must  be 
satisfactory  proof,  not  merely  of  vague  understandings 
and  of  reasonable  inferences,  but  of  facts  and  circum- 
stances which  make  it  clearly  inequitable  and  unjust  that 
they  shall  be  enforced. 

If  we  look  at  the  evidence  on  this  subject,  what  does  it 
amount  to  ?  Mr.  Field  testifies  that  he  considered  the 
decree  settled,  that  such  was  his  understanding  at  the 
time,  and  he  is  satisfied  it  was  the  understanding  of  all  the 
parties  that  the  execution  was  to  be  considered  settled,  so 
that  the  property  might  be  freed  from  encumbrances,  in 
order  to  raise  money  by  new  mortgages.  He  also  states 
that  John  C.  Schenck  always  afterwards  spoke  of  the  de- 
cree as  settled,  and  that  he  himself,  as  president  and  attor- 
ney of  the  Princeton  Bank,  afterwards  took  an  assign- 
ment of  a  mortgage  upon  the  same  property,  under  the 
impression  that  it  was  free  from  the  encumbrance  of  the 
legacies.  Mr.  Green  testifies  that  he  understood  it  was 
part  of  the  arrangement  that  the  decree  was  to  be  con- 
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sidered  as  satisfied,  so  that  money  might  be  raised  on  the 
property.  And  Mr.  Qulick  swears  that  he  understood 
and  believed  the  execution  was  settled.  All  these  state- 
ments amount  only  to  vague  recollections  of  what  the 
witnesses  now  believe  they  supposed  to  be  the  eflFect  of 
certain  transactions  which  had  taken  place  thirteen  years 
before  they  were  sworn.  The  question  now  is,  what  they 
did,  not  what  they  supposed  they  had  done,  or  intended 
to  do.  It  must,  however,  be  remarked,  that  some  of  these 
gentlemen  knew  perfectly  well  that  the  stay  of  an  execu* 
tion,  so  far  from  discharging  it,  left  it  in  full  force,  and  that 
no  court  would  venture  to  consider  a  final  decree  and  ex- 
ecution as  settled  or  discharged  without  more  satisfactory 
proof  of  such  being  the  intention  than  vague  impressions. 
Neither  Colton  or  his  wife  or  William  Schenck  were  asked 
to  sign  any  agreement  or  receipt,  nor  did  Mr.  Green,  who 
acted  as  their  solicitor  and  agent,  sign  anything  but  the 
stay  of  execution ;  and  Mr.  Green  testifies  that  he  has  no 
recollection  of  ever  having  mentioned  to  them  that  it  was 
proposed  that  the  decree  in  their  favor  should  be  satisfied. 
tVhat  they  did,  is  entirely  consistent  with  their  strong 
belief  that,  in  some  way,  the  legacies  would  be  dis- 
charged, but  is  altogether  irreconcilable  with  the  inten- 
tion at  that  time  to  discharge  the  property  from  the  lieu 
if  the  decree.  Had  they  really  intended  to  do  this,  the 
mode  of  efl:ecting  it  was  plain  and  easy ;  and  there  being 
ao  proof  or  allegation  that  they  were,  by  any  accident  or 
5ther  cause,  prevented  from  doing  all  they  intended  to 
do,  we  cannot  but  conclude  that  what  they  did  was  just 
what  they  designed  to  do. 

After  the  arrangement  made  in  1837,  Mr.  Schenck  paid, 
or  gave  his  notes  to  pay,  Colton  and  wife  the  interest  on 
the  legacy  secured  by  the  decree,  and  also  on  the  Slay- 
back  legacy,  amounting  together  to  $5000,  and  made  suu- 
drj'  payments  on  account  of  William  Schenck's  claim  up 
to  the  time  of  his  death,  in  1843.  In  the  year  1848,  the 
late  sheriff  of  Middlesex  was  directed  to  proceed  and  sell 

2d* 
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the  appellant's  property  upon  the  execution  in  his  hands, 
and  thereupon  the  appellant  filed  his  bill.  The  delay 
was  not  so  unreasonable  as  to  be  of  itself  any  ground  of 
relief;  nor  does  this  circumstance  throw  any  suspicion  on 
the  justice  of  the  respondents'  claims  to  be  pud  what 
remains  due  on  their  legacies. 

Being  thus  of  the  opinion  that  the  interlocutory  decree 
of  the  Chancellor  was  correct,  it  is  not  necessary  to  de- 
cide the  question,  raised  by  the  respondents*  counsel, 
whether  we  are  not  precluded  from  examining  that  ques- 
tion by  the  omission  to  appeal  from  that  decree  within 
forty  days,  and  no  definite  opinion  is  meant  to  be  given 
on  that  point.  I  am,  however,  myself  inclined  to  think 
that  when  the  final  decree  involves  the  merits  of  the  case, 
which  had  previously  been  settled  by  an  interlocutoiy  or- 
der, an  appeal  from  the  final  decree,  properly  taJcen, 
brings  the  whole  case  before  this  court.  In  the  case  of 
Newark  Plank  Road  Co.  v.  Elmetj  aiiomey  general^  1  StoeL 
786,  this  court  dismissed  the  appeals  from  the  interloca- 
tory  decrees,  but  decided  the  whole  merits  on  the  appeal 
from  the  final  decree ;  and  in  many  cases  it  would  be  veij 
difficult  to  separate  the  questions  which  arose  at  different 
stages  of  the  case.  The  rule  in  England  appears  to  be  to 
treat  the  whole  case  as  before  the  court  on  an  appeal 
from  the  final  decree.  And  see  Teaff  v.  Hewitty  1  Ohio 
JSL  £.  JN.  S.  511.  Chancellor  Walworth  held  a  different 
rule  in  the  cases  of  Bank  of  Orange  v.  Finky  7  Paige  87, 
and  of  Copiis  v.  Kauffmanj  8  Paige  585.  The  New  York 
statute  differs  somewhat  from  ours.  The  true  construc- 
tion of  the  statute  of  this  state  (A'ir.  Dig.  98,  §  80,)  would 
seem  to  be,  that  if  the  party  thinks  proper  to  appeal  from 
an  interlocutory  decree,  it  must  be  done  within  forty 
days ;  but  that  where  the  final  decree  involves  the  point 
decided  by  the  interlocutory  decree,  an  appeal  from  the 
final  decree  may  question  the  correctness  of  the  inter- 
locutory order  upon  which  it  is  founded.  This  constroc- 
tion  is  much  strengthened  by  the  saving  in  favor  of  in- 
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&nt8,  feiM  ecfWTtSy  and  insane  persons,  who  have  three 
years  after  the  disability  is  removed  within  which  to  ap- 
peal from  a  final  decree,  from  which  they  would  derive 
no  benefit,  if  they  are  bound  to  appeal  within  forty  days 
fit>m  an  interlocutory  decree,  or  lose  the  right  of  ques- 
tioning it,  when  it  happens  to  decide  the  merits  settled 
by  the  final  decree. 

Was  the  final  decree,  so  far  as  it  overruled  the  excep- 
tions taken  to  the  master's  report,  correct?  The  first 
exception  was,  that  two  sums,  one  of  $607.43,  and  the 
other  of  $904.82,  ought  to  have  been  credited  as  paid  in 
discharge  of  the  legacy  due  to  William  Schenck,  which 
was  a  lien  on  the  appellant's  land.  The  first  of  these 
sums  is  the  balance  of  a  book  account  accruing  to  John 
C.  Schenck,  partly  for  board  and  partly  for  cash,  from  the 
time  of  the  original  decree  to  March,  1839,  which  items 
of  indebtedness  were  not  specifically  appropriated  by 
either  of  the  ^parties  until  the  last  date  when  the  parties 
settled  the  account,  and  it  was  endorsed  as  a  credit  on  a 
bond  of  said  John  C.  Schenck,  held  by  the  said  William 
Schenck,  secured  by  a  mortgage  on  other  property.  The 
other  sum  was  for  a  similar  book  account,  accruing  sub- 
sequently, down  to  March,  1846,  which,  in  March,  1849, 
after  the  death  of  John  C.  Schenck,  was  credited,  by  or- 
der of  William  Schenck,  in  part  payment  of  an  execution 
out  of  the  Court  of  Chancery  for  the  sale  of  mortgaged 
property,  to  make  the  balance  of  the  same  debt  upon 
which  the  first  named  sum  was  credited. 

It  was  not  disputed  but  that  the  appellant  stood  in  the 
place  of  Bishop  precisely  as  if  he  still  held  the  original 
mortgage  given  to  him  by  John  C.  Schenck ;  nor  was  it 
insisted  that  John  C.  Schenck  was  not  at  liberty,  when 
the  payments  were  made,  to  make  them  on  either  of  the 
debts  at  his  pleasure ;  but  it  was  urged,  for  the  appellant, 
that  as  neither  of  the  parties  actually  appropriated  them 
specifically  to  either  debt  at  the  time,  they  could  not  after- 
wards do  it,  but  that  it  remains  for  the  court  now  to  do  it, 
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according  to  its  own  view  of  the  equity  of  the  case.    This 
is  the  ground  assumed  by  the  Chancellor,  but  in  my  opin- 
ion incorrectly.    If  the  feet,  that  the  appellant  had  a  sub- 
sequent interest  in  the  property  bound  by  the  decree  did 
not  give  him  an  equity  to  insist  that  payments  actually 
made  afterwards  must  of  necessity  be  applied  to  that  debt, 
whether  the  parties  so  intended  at  the  time  or  not,  I  can- 
not see  that  he  had  any  equity  to  interfere  with  any  sub- 
sequent appropriation  made  by  either  of  the  parties,  pro- 
vided he  was  no  otherwise  prejudiced  than  he  would  have 
been  had  it  been  made  at  the  actual  time  of  payment. 
The  well  established  rule  is,  that  with  some  exceptions 
not  affecting  this  case,  where  a  debtor  owing  several 
debts  makes  a  payment  to  a  creditor,  he  has  a  right  to 
apply  it  to  what  debt  he  pleases ;  if  he  make  no  specific 
appropriation,  the  creditor  may  apply  it  as  he  pleases; 
and  where  neither  party  appropriates  it,  the  law  will  ap- 
ply it  according  to  its  own  notion  of  the  intrinsic  justice 
of  the  case.    All  the  cases  in  which  the  court  has  made 
the  application,  so  far  as  I  am  aware,  are  cases  where 
neither  party  had  appropriated  it  before  a  controversy 
arose.     The  opinion  has  been  expressed,  that  the  creditor 
must  do  it  soon,  or  in  a  reasonable  time ;  but  no  case 
limits  the  right  of  either  party  to  the  precise  time  wheu 
the  money  was  received.     In  the  case  of  Simson  v.  Jr^g- 
liam^  2  Bam.  ^  Cress.  65,  where  sureties  were  bound  for 
one  of  the  debts  due  to  bankers,  and  money  was  paid  to 
them,  which  at  the  time  they  entered  in  their  books,  so 
that  if  those  entries  had  governed,  the  money  would  have 
been  held  to  be  a  payment  on  the  debt  for  which  the  sure- 
ties were  bound,  that  being  the  oldest  account,  it  was 
held  that  the  entries  not  having  been  communicated  to 
the  debtor,  the  creditors  might  subsequently  make  up 
their  accounts  so  as  to  appropriate  the  payments  differ- 
ently.    In  2  Greenl.  Ev.  §  532,  it  is  said  the  weight  of 
authority  is  in  favor  of  the  creditor's  right  to  make  the 
election  at  any  time  he  pleases.     Of  course  the  applica- 
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tion  mast  be  to  a  debt  which  existed  at  the  time  of  pay- 
ment, and  before  the  circumstances  of  the  parties  inter- 
ested are  in  any  way  changed ;  bat  with  this  limitation, 
it  is,  in  my  opinion,  important  that  the  creditor's  right 
shonld  be  maintained.  The  first  mentioned  sum  was 
credited  by  the  mutual  agreement  of  the  parties,  and  as 
it  is  undeniable,  they  had  a  right  to  do,  as  between  them- 
selves. If  their  delay  in  doing  this  had  in  any  way  pre- 
judiced Bishop,  who  at  the  time  held  Gulick's  mortgage, 
the  appellant  might,  no  doubt,  complain  of  it ;  but  as  it 
did  not,  I  am  aware  of  no  equity  he  has  to  interfere.  No 
communication  was  made  to  Bishop  of  the  state  of  the  ac- 
counts between  John  C.  Schenck  and  William  Schenck ; 
nor  does  it  appear  that  the  latter  had  any  knowledge  of 
Bishop's  mortgage.  The  mortgage  from  John  C.  Schenck 
to  Bishop  was  in  fact  given  after  this  credit  had  been 
made.  As  to  the  other  sum,  it  was  made  up  of  accounts 
and  payments  accruing  after  the  first  credit  had  been 
made,  so  that  I  think  it  is  the  fair  inference  that  the  par- 
ties intended  at  the  time  that  they  should  be  credited 
to  the  same  debt,  as  they  eventually  were.  I  am  there- 
fore of  opinion,  without  reference  to  the  reasons  relied  on 
by  the  Chancellor,  that  he  was  right  in  overruling  this 
exception. 

The  second  exception  was,  that  the  master  had  not  de- 
ducted from  the  amount  stated  to  be  due  Asa  Colton  and 
wife  two  sums  of  money  received  by  John  C.  Schenck,  as 
the  trustee  of  Mrs.  Colton,  from  his  assignee.  It  appears 
that  the  trustee  made  a  claim  for  both  the  debts  due  to 
Mrs.  Colton,  that  is  to  say,  the  one  now  in  question, 
and  the  other  debt  before  referred  to,  arising  out  of  what 
is  called  the  Slayback  legacy.  This  whole  claim  might 
with  propriety  have  been  rejected  by  the  Court  of  Com- 
mon Pleas;  but  no  exception  having  been  made  to  it, 
Schenck  received  two  dividends,  amounting  together  to 
the  sum  of  $1172.03.  The  claim  was  sworn  to  by  Mr. 
Schenck,  as  trustee,  and  by  Mr.  and  Mrs.  Colton,  August 
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16th,  1836.  In  July,  1887,  and  before  any  dividend  was 
received,  a  sale  of  John  C.  Schenck's  property,  mortgaged 
for  the  debt  due  to  Mrs.  Colton,  the  Slayback  legacy,  was 
made  by  the  sheriff,  at  which  one  Packer  purchased  on 
behalf  of  Mrs.  Colton,  and  her  attorney  receipted  to  the 
sheriff  for  the  money  due  to  her.  It  would  seem,  how- 
ever, that  in  fact  she  never  received  anything,  the  pro- 
perty having  been  conveyed  by  Packer  to  Schenck,  and 
afterwards  mortgaged  to  secure  the  other  debts.  But  be 
this  as  it  may,  I  think  the  Chancellor  was  right  in  refus- 
ing to  direct  any  more  of  those  dividends  to  be  credited 
than  what  properly  belonged  to  that  portion  of  the  claim 
which  arose  from  the  legacy  secured  by  the  decree. 
Whatever  else  was  received  was  a  payment  on  the  other 
debt,  if  in  fact  it  remained  due ;  or  if  that  debt  is  to  be 
considered  as  otherwise  paid,  it  did  not  rightfully  belong 
to  Mrs.  Colton,  and  cannot  be  considered  as  received  by 
her  trustee  for  her  use.  It  belonged  to  the  other  credit- 
ors of  John  C.  Schenck. 

The  other  exceptions  were  not  insisted  on.  The  decree 
must  be  in  all  things  aflS.rmed,  but  without  costs. 

The  decree  was  affirmed  by  the  following  vote : 

For  affirmance — The  Chibf  Justice,  Judges  Ogdbn, 
Vredenburgh,  Haines,  Kybrson,  Elmer,  Cornelisok, 
Valentine,  Swain,  Wood. 

For  reversal — None. 
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Between  The  Morris  Canal  and  Banking  Company,  ap- 
pellants, and  George  T.  Lewis,  respondent. 

The  coapon  bonds  of  an  incorporated  company  are  transferable  by  delivery,  so 
that  a  hcnajide  bolder  has  a  good  title  to  them.  It  rests  upon  the  faith  that 
SQch  bonds  are  expressly  designed  to  be  thus  circalated,  and  to  be  sold  in 
the  stock  market  like  public  securities,  and  that  they  are  universally  so  used. 

When  bonds  of  such  a  character,  having  several  years  to  run  before  they  be- 
come dae,  are  deposited  as  collateral  security  for  the  payment  of  promissory 
notes  soon  to  mature,  the  fur  presumption  is  that  they  were  designed  to  be 
held  as  a  pledge,  and  were  expected  to  be  sold,  after  demand  and  due  notice, 
like  goods,  chattels,  stocks,  and  public  securities,  in  case  the  debt  for  which 
they  were  pledged  should  not  be  punctually  paid.  Such  a  deposit  differs 
entirely  from  a  deposit  of  ordinary  bonds,  mortgages,  promissory  notes, 
and  like  choses  in  action,  which,  in  the  absence  of  an  agreement  to  that 
effect,  the  creditor  cannot  expose  to  sale,  because  they  have  no  market  value, 
and  it  cannot  be  presumed  it  was  the  intention  of  the  parties  thus  to  deal 
with  them. 

When  a  person  has  tacitly  encouraged  the  act  being  done,  or  has  consented  to 
it,  he  shall  not  exercise  his  legal  right  in  opposition  to  that  consent. 


This  cause  was  argued  in  the  Court  of  Chancery  by 
W.  L.  Dayton,  At(y  Gen.,  for  Lewis,  the  complainant. 

F.  T.  FreUnghiiysen  and  J.  P.  Bradley,  for  defendants. 

A  decree  was  made  in  favor  of  the  complainants,  from 
"which  the  defendants  appealed.  The  state  of  the  case 
and  the  questions  involved  sufficiently  appear  in  the 
opinion  of  the  Chancellor,  which  he  furnished  the  court, 
as  containing  the  reasons  for  his  decree. 

Williamson,  C.  By  their  charter,  the  Morris  Canal  and 
Banking  Company  are  authorized  to  borrow  money,  and 
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in  order  to  secure  its  paymenti  with  interest,  to  mortgage 
the  chartered  rights  of  the  company,  its  canal,  append- 
ages, &c.  The  company  executed  a  mortgage  to  trustees 
to  secure  such  bonds  as  they  might  issue  for  the  pu^ 
poses  of  a  loan.  On  the  22d  of  February,  1848,  ihej 
were  indebted  to  I.  P.  Morris  and  Co.  on  two  promissoiy 
notes,  amounting  together  to  the  sum  of  92714.56.  One 
of  the  notes  fell  due  on  the  18th  of  June,  1848,  and  the 
other  on  the  18th  of  July  of  the  same  year.  On  the  22d 
of  February,  the  company  deposited  with  the  said  L  P. 
Morris  &  Co.  six  bonds,  of  $500  each,  and  twenty  bonds, 
of  $100  each,  secured  by  the  mortgage  aforesaid,  as  collat- 
eral security  for  the  payment  of  the  said  two  promissoiy 
notes. 

The  notes  not  having  been  paid  at  maturity,  on  the 
15th  of  August,  1848,  the  said  I.  P.  Morris  and  Co.  ad- 
vertised and  sold  the  bonds  at  public  auction,  and  real- 
ized on  said  sale  the  sum  of  $1626.  They  afterwards  re- 
covered of  the  company  $1335.91,  the  balance  due  on  the 
promissory  notes.  The  complainant  is  the  holder  of  the 
bonds.  He  claims  the  whole  amount  of  principal  and  in- 
terest due  upon  the  face  of  the  bonds,  and  has  brought 
this  suit  to  obtain  the  benefit  of  the  mortgage  security. 

By  a  reference  to  the  case  of  Tfie  Morris  Canal  and  Batik- 
ing  Company  v.  Fisher j  as  reported  in  1  Stockton's  Ch.  Bep. 
667,  it  will  be  seen  that  there  is  no  difference  in  the  gen- 
eral features  of  that  case  and  the  one  we  are  considering. 
There  a  debt  was  due  from  the  company  to  one  Lewis, 
and  bonds,  in  amount  double  of  the  debt,  were  deposited 
as  collateral.  Fisher  became  the  purchaser  of  the  bonds 
at  a  public  sale.  He  filed  his  bill  against  the  company, 
claiming  the  full  amount  of  the  bonds  and  benefit  of  the 
mortgage  security.  That  case  was  referred  to  a  master, 
not,  however,  for  the  reason  stated  in  the  case,  that  the 
Chancellor  had  been  of  counsel  in  reference  to  the  matters 
in  controversy,  but  for  other  reasons,  which  were  removed 
when  the  present  case  was  argued*    The  master  advised 
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a  decree  in  favor  of  the  complainant.  The  case  was  car- 
ried to  the  Court  of  Errors  and  Appeals,  and  affirmed 
there.  In  deciding  the  present  case,  I  shall  observe  the 
same  caution  which  characterizes  the  opinion  of  the  Court 
of  Appeals,  as  delivered  by  Mr.  Justice  Elmery  and  shall 
express  no  opinion  upon  any  principles  introduced  into 
the  argument  of  the  cause,  except  upon  such  only  as  are 
necessary  to  be  decided  in  order  to  terminate  the  present 
controversy. 

In  the. case  referred  to,  Samuel  F.  Fisher  was  shown  to 
be  a  bona  fde  holder  of  the  bonds  of  the  company,  and, 
as  stated  by  Mr.  Justice  Mmer,  the  question  upon  which 
the  case  turned  was,  whether  the  honest  acquisition  of  the 
bonds,  without  notice  of  any  defect  in  the  title  of  the 
seller,  if  a  defect  there  was,  conferred  on  him  a  title  simi- 
lar to  that  acquired  by  a  bona  fide  holder  of  money,  bills 
of  exchange,  and  promissory  notes  payable  to  bearer.  He 
declared  it  as  the  opinion  of  the  court,  that  the  bonds  in 
question  were  "  transferable  by  delivery,  so  as  to  confer  a 
complete  title  in  the  jK)sse89or,  not  as  instruments  nego- 
tiable under  the  law  of  merchants,  as  bills  and  notes  are, 
but  as  instruments  of  a  peculiar  character,  expressly  de- 
signed to  be  passed  from  hand  to  hand,  and  by  a  common 
usage,  known  to  all,  actually  so  transferred." 

The  very  important  question,  which  was  elaborately  ar- 
gued in  the  case  of  Fisher  as  well  as  in  the  Argument  of 
this  case,  whether,  a^  between  the  company  and  the  indivi- 
dual tmih  whom  the  bonds  weix  deposited,  the  latter  had  a 
right  to  sell  the  bonds,  unless  there  was  a  special  contract 
to  that  effect,  the  Court  of  Appeals  did  not  decide.  The 
bonds  having  been  made  for  the  purpose  of  being  trans- 
ferable by  delivery,  and  expressly  designed  to  be  passed 
from  hand  to  hand,  if  the  holder  made  an  improper  dis- 
position of  them,  the  company  could  not  avail  themselves 
of  such  a  defence  against  a  recovery  on  the  bonds  in  the 
hands  of  a  bona  fide  purchaser  any  more  than  they  could 
against  a  recovery  npon  a  bill  of  exchange  or  promissory 
Vol.  I.  2  b 
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note  put  in  circulation  under  like  circumstances.  I  am 
bound  by  the  decision,  and  in  my  judgment  it  is  correct 
It  was  therefore  unnecessary  to  determine  in  that  case 
whether  Lewis  had  a  right  to  sell  the  bonds.  As  Fishir 
was  a  bona  fde  purchaser,  in  the  opinion  of  the  court,  he 
was  entitled  to  recover  upon  the  bonds,  whether  Lewis^ 
as  between  himself  and  the  company,  had  the  right  to 
sell  them,  or  had  not  that  right.  I  shall,  in  deciding  the 
the  present  case,  adhere  to  the  case  of  Fisher^  as  it  was 
decided  in  the  Court  of  Appeals. 

I  should  be  very  unwilling  to  have  this  court  to  be  the 
first  in  New  Jersey  to  make  the  decision,  that  where 
bonds,  mortgages,  promissory  notes,  and  like  choses  in 
action  are  placed  in  the  hands  of  a  debtor  to  secure  the 
payment  of  a  promissory  note,  that  the  creditor,  if  the 
note  should  not  be  paid  at  maturity,  may  sell  the  collate- 
rals in  open  market  to  pay  the  note.    I  can  see  no  legal 
objection  to  a  debtor  and  creditor  making  an  agreement  to 
that  effect;  but  unless  such  special  agreement  is  made, 
I  do  not  believe  that  it  is  the  law  of  New  Jersey  that  the 
creditor  can  claim  any  such  right.    I  think  I  may  safely 
affirm  that  such  has  never  been  the  understanding  in  the 
business  community,  where  it  is  very  common  to  make 
deposits  of  collaterals.     In  our  banks,  nothing  is  more 
common  than  for  an  individual  to  deposit  additional  se- 
curity for  MOtes  which  he  offers  for  discount.    But  I 
should  doubt  whether  it  has  ever  been  understood  that 
such  collaterals  could  be  disposed  of  by  sale.     It  has  not 
been  the  usage.     Such  has  never  been  declared  to  be  the 
law  in  New  Jersey,  and  I  can  see  no  reason  why  it  should 
be  so  declared,  since  it  is  so  easy  for  parties  to  make  a 
special  agreement  to  that  effect,  if  they  see  proper  to  de- 
part from  the  common  usage. 

It  is,  too,  a  very  serious  question,  whether  directors, 
under  a  charter  which  authorizes  them  to  raise  money  by 
giving  the  bonds  of  the  company,  and  securing  them  by 
a  mortgage  on  their  work  or  charter  privileges,  &c.,  have 
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the  right  to  deposit  such  bonds  as  collateral  for  debts, 
and  in  default  of  paying  such  debts,  agree  that  the  bonds 
shall  be  sold  for  what  they  may  bring  in  market.     Such 
an  arrangement  is  a  great  wrong,  amounting  to  a  fraud 
upon  other  bondholders.   In  this  case  the  company  made 
a  mortgage  for  8250,000,  to  secure  bonds  issued  to  that 
amount.    A  part  of  this  loan  was  subscribed  for,  and  the 
money  paid,  and  bonds  issued  to  the  subscribers.    They 
paid  their  money  upon  the  faith,  that  whatever  money 
was  raised  upon  that  mortgage  should  be  expended  in  im- 
proving the  canal.    If  it  had  been  so  expended,  the  mort- 
gage security  would  have  been  thereby  enhanced.    But  if 
the  directors  could  use  the  remaining  bonds  for  a  purpose 
not  authorized  by  the  charter,  and  instead  of  raising  mo- 
ney upon  them  at  their  par  value,  could  deposit  them  as 
collaterals,  to  be  sold  afterwards  at  a  discount  of  seventy- 
five  per  cent,  the  security  of  the  bonds  of  the  bona  fide  sub- 
scribers to  the  loan  would  be  thereby  greatly  depreciated. 
Such  a  use  of  the  bonds,  it  appears  to  me,  is  a  breach  of 
trust  on  the  part  of  the  directors,  and  a  purchaser  of  such 
bonds,  with  full  knowledge  of  the  transaction^  would  not  be 
a  bona  fide  purchaser.  Nor  do  I  think  that  a  board  of  di- 
rectors is  authorized  to  pledge  their  stock  for  such  a  pur- 
pose.    The  stockholders  ought  to  have  some  protection 
against  such  an  improper  use  of  the  securities  and  stock 
of  the  company  by  the  directors.    An  innocent  purchaser 
of  such  securities  or  stock  ought  to  be  protected,  but 
not  one  who  participates  in  the  wrong. 

I  cannot  see  that  the  present  case  diflfers  in  any  re- 
spect from  that  of  The  Morris  Canal  and  Banking  Company 
v.  Fisher.  It  was  attempted  to  show  that  Lewis  was  not  a 
bona  fide  holder,  that  is,  that  he  purchased  these  bonds 
with  a  full  knowledge  of  the  transaction,  as  it  existed  be- 
tween the  company  and  I.  P.  Morris  &  Co.  Had  the  de- 
fendants been  successful  in  establishing  this  fact,  then  it 
would  have  been  necessary  to  decide  as  to  the  respective 
rights  and  duties  existing  between  the  original  parties. 
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After  a  careful  examiDation  of  the  evidence,  I  do  not 
thiuk  the  defendaats  have  been  successful  in  establishing 
the  fact,  that  when  Lewis  made  the  purchase  he  knew  of 
the  transaction.  There  is  some  evidence,  and  the  suspi- 
cion is  very  strong,  that  he  did  ;  but  there  is  no  proof 
upon  which  the  court  can  with  any  propriety  rely.  The 
bonds  were  struck  oft*  at  the  sale  to  Robert  Adams,  and 
he  afterwards  transferred  his  bid  to  L  P.  Morris  and  Co. 
There  is  [no  evidence  from  whom  the  complainant  pur- 
chased them.  All  the  testimony  on  this  point  is  from 
Ephraim  Marsh,  the  president  of  the  company.  I  will 
give  what  he  says  upon  this  point  in  his  own  language; 
"  I  am  acquainted  with  Mr.  George  Lewis,  the  complain- 
ant; think  I  have  had  conversation  with  him  as  to  these 
bonds,  and  from  that  conversation  I  understood  that 
George  Lewis  knew  at  the  time  he  became  holder  of 
tliese  bonds  that  they  had  been  deposited  with  L  P.  Mor- 
ris and  Co.  as  collateral.  We  talked  this  matter  all  over. 
Mr.  Lewis  said  he  knew  what  the  note  was  given  for,  and 
that  the  bonds  were  left  as  collateral  security  for  the  pay- 
ment of  two  notes,  which  notes,  I  stated  to  him,  were  for 
a  past  debt." 

Laying  out  of  view  the  consideration  of  the  position 
which  the  witness  occupies  as  to  the  transaction,  and  that 
he  speaks  of  a  conversation  which  he  only  thinks  he  had 
with  the  complainants,  the  extent  of  the  evidence  is,  that 
Lewis  knew  at  the  time  he  purchased  the  bonds  that  they 
liad  been  originally  left  as  collateral.  It  is  not  enough  that 
he  had  knowledge  at  the  time  he  purchased  the  bonds. 
The  bonds  had  been  previously  sold  to  Robert  Adams,  and 
there  is  no  evidence  that  he  is  not  a  bona  fide  purchaser.  If 
Lewis  purchased  them  from  a  bona  fide  purchaser,  it  mat- 
ters not  whether  he  knew  at  the  time  of  his  purchase  of 
the  original  transaction  or  not.  When  they  came  into  the 
hands  of  a  bona  fide  purchaser,  they  were  relieved  from  all 
equities  existing  between  the  original  parties.  In  case  of» 
mortgage  security,  if  one,  who  is  a  bona  fide  purchaser 
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without  notice  of  a  prior  unregistered  mortgage,  sells  to 
another  who  had  notice,  the  latter  will  be  protected  in  his 
purchase,  for  otherwise  such  bona  fide  purchaser  would 
not  enjoy  the  full  benefit  of  his  own  unexceptionable  title. 
This  is  a  familiar  principle,  and  so  well  settled  that  there 
is  no  need  of  citing  authorities  to  support  it.  I  think  the 
complainant  brings  himself  within  the  principles  of  the 
case  of  FishcTj  as  decided  in  the  Court  of  Appeals,  and 
that  he  is  entitled  to  a  decree. 

The  cause  was  argued  on  appeal  by 

F.   T.  Frelinghuysen  and  J.  P.  Bradley^  for  appellants. 

W.  L.  Dayton  and  A.  0,  Zabriskie,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Elmer,  J.  It  was  held  by  this  court,  in  the  case  of  The 
Morris  Canal  and  Banking  Company  v.  Fisher^  1  Stock.  667, 
that  the  coupon  bonds  of  the  company  are  transferable 
by  delivery,  so  that  a  bona  fide  holder  has  a  good  title  to 
them,  and  this  principle  has  since  been  recognised  as  cor- 
rect by  other  courts.  It  rests  upon  the  faith  that  such 
bonds  are  expressly  designed  to  be  thus  circulated,  and 
to  be  sold  in  the  stock  market  like  public  securities,  and 
that  they  are  universally  so  used.  When  bonds  of  such 
a  character,  having  several  years  to  run  before  they  be- 
come due,  are  deposited  as  collateral  security  for  the  pay- 
ment of  promissory  notes  soon  to  mature,  the  fair  pre- 
sumption is  that  they  were  designed  to  be  held  as  a  pledge, 
and  were  expected  to  be  sold,  after  demand  and  due  notice, 
like  goods,  chattels,  stocks,  and  public  securities,  in  case 
the  debt  for  which  they  were  pledged  should  not  be  punc- 
tually paid.  Such  a  deposit  diflfers  entirely  from  a  deposit 
of  ordinary  bonds,  mortgages,  promissory  notes,  and  like 
choses  in  action,  which,  in  the  absence  of  an  agreement 
to  that  effect,  the  creditor  cannot  expose  to  sale,  because 
they  have  no  market  value,  and  it  cannot  be  presumed  it 

2  k* 
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was  the  iutention  of  the  parties  thus  to  deal  with  thero. 
The  reasoniag  of  the  judge  who  delivered  the  opinion  in 
the  case  of  Wheeler  v.  NewbouUl^  5  Duer  29,  goes  to  thia 
extent,  although  the  case  itself  decides  only  that  a  sale 
of  pledged  property,  to  be  valid,  must  be  public,  and  be 
preceded  by  a  demand  of  payment  and  a  reasonable  no- 
tice of  the  time  and  place  of  sale. 

The  bonds  now  in  question  were  deposited  by  the  ap- 
pellants as  collaterals  for  the  payment  of  two  notes  of 
theirs,  given  to  I.  P.  Morris  &  Co.,  of  Philadelphia.  Be- 
sides the  presumption  arising  from  the  nature  of  the  de- 
posit, the  correspondence  between  these  parties,  we  think, 
establishes  beyond  all  reasonable  doubt  that  they  expected 
them  to  be  sold  to  raise  the  money,  if  the  notes  were  not 
paid  when  they  became  due. 

A  few  days  prior  to  June  loth,  1848,  when  the  first 
note  came  due,  the  president  of  the  company  writes  to 
Morris  &  Co.  asking  further  time,  and  suggesting  that  an 
extension  would  probably  be  desired  on  the  other  note 
falling  due  July  15th.  To  this  Morris  &  Co.  replied,  "we 
propose  to  place  these  bonds  in  the  hands  of  a  broker, 
with  directions  to  sell  a  sufficient  amount  to  cover  the 
amount  of  note  and  expenses,  of  which  course  we  pre- 
sume the  company  can  have  no  reasonable  objection  to 
ofter.  We  shall,  however,  await  a  return  of  mail  before 
we  take  any  action  upon  it."  The  president  replied,  "we 
cannot,  I  believe,  offer  a  reasonable  objection  to  the  course 
you  propose  to  pursue  in  reference  to  the  bonds  left  with 
you  as  security  for  the  payment  of  your  note  against  this 
company ;  and  then  requests  them  to  defer  further  pro- 
ceedings until  after  a  meeting  of  the  board  of  directors, 
soon  to  be  held.  To  this  Morris  and  Co.  acceded.  On  the 
28th  of  June,  at  the  close  of  the  meeting  of  the  board, 
the  president  writes,  stating  that  the  board  had  fully  con- 
sidered the  position  of  the  business,  and  requesting  farther 
delay.  July  19th,  Morris  and  Co.  write,  noticing  the  pro- 
test of  the  second  note,  and  say,  <^  we  propose  to  wait 
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your  answer  by  return  mail,  if  any  you  have ;  and  if  we 
do  not  hear  from  you,  we  then  propose  to  advertise  them, 
and  expose  them  to  public  sale  to  the  highest  bidder ;  or 
if  you  have  any  other  mode  to  suggest,  we  shall  be  pleased 
to  have  your  views."  July  22d,  the  president  answers, 
"  I  have  only  to  suggest  that  a  further  delay  of  the  resort 
to  a  sale  of  bonds  might  be  much  more  agreeable,  and  I 
trust  more  advantageous  to  your  company.  You  will,  how- 
ever, decide  upon  your  own  course,  while  I  have  only  to 
repeat,  that  no  eflFort  shall  be  wanting  on  our  part  to  meet 
yours  and  all  other  claims  upon  us."  August  11th,  Mor- 
ris &  Co.  write,  "  Fearing  that  you  may  not  be  apprized 
that  we  have  felt  called  upon  to  dispose  of  the  bonds  of 
the  Morris  Canal  and  Banking  Company,  which  we 
hold  as  collateral  security  for  the  claim  we  have  on 
the  company,  we  have  therefore  to  inform  you  that 
they  will  be  sold  on  the  15th  instant  by  public  sale,  at 
the  exchange  in  this  city,  to  the  highest  bidder ;  and  if 
we  do  not  realize  from  them  sufficient  to  pay  our  claim, 
we  shall  then  look  to  the  company  for  any  deficiency  that 
may  arise  from  the  transaction.  Please  to  receive  annexed 
a  copy  of  M.  Thomas  &  Sons*  advertisement  in  the  U.  S. 
Grazette  of  this  city." 

The  president,  who  was  examined  as  a  witness  for  the 
appellants,  says  he  wrote  the  letter  of  the  22d  of  June, 
and  that  he  did  not  mean  to  admit  there  the  rights  of  the 
holder  of  said  bonds  to  sell  them ;  that  he  could  not  ob- 
ject to  their  doing  so  at  their  peril.  He  testifies  that  Mr. 
Lewis  told  him,  after  the  bonds  were  sold,  that  he  had  a 
right  to  those  bonds  on  account  of  the  statement,  in 
letters  of  Judge  Marsh  (the  president)  to  I.  P.  Morris  and 
Co.,  and  that  his  impression  is,  he  said  he  would  not  have 
bought  them,  except  for  those  letters.  He  also  says  that 
his  impression  is  he  wrote  to  I.  P.  Morris  &  Co.  that  they 
had  no  right  to  sell  those  bonds.  When  he  thinks  he  so 
wrote  is  not  stated.  Ko  such  letter  is  produced,  nor  was 
any  attempt  made  to  prove,  by  the  examination  of  Mor- 
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ris  or  otherwise,  that  such  a  letter  was  received.    This 
vague  impression  is  therefore  entitled  to  no  weight ;  and 
the  case  must  be  decided  upon  the  supposition  that  no 
such  letter  was  written  before  the  sale.    As  to  the  8tat^ 
ment,  that  he  did  not  mean,  by  the  letter  of  June  22d,  to 
admit  the  right  of  the  holder  to  sell  the  bonds,  it  was 
hardly  insisted  that  it  is  entitled  to  any  influence.  What- 
ever may  have  been  his  personal  views,  or  the  real  inten- 
tions of  the  board  of  directors,  the  correspondence  will 
admit  of  but  one  meaning.    Morris  and  Co.  and  the  re- 
spondent must  have  understood  them  as  intimating  that 
they  had  no  objection  to  make  to  the  proposed  sale.   To 
permit  them  now  to  complain  that  they  did  not  so  intend, 
would  be  to  permit  them  to  take  advantage  of  their  own 
silence  when  they  were  bound  to  speak.  In  Batten  on  Sp. 
Per,  88  (7  Law  Lib.  69),  the  author  states   the  principle 
to  be  deduced  from  the  authorities  in  equity  to, be,  "when 
a  person  has  tacitly  encouraged  the  act  being  done,  or 
has  consented  to  it,  he  shall  not  exercise  his  legal  right 
in  opposition  to  that  consent."    Upon  this  just  principle, 
if  it  was  admitted,  that  when  the  bonds  were  deposited, 
it  was  not  intended  that  they  should  be  sold,  the  company 
would  be  estopped  by  the  correspondence  from  withdrawing 
their  consent  after  the  sale  had  taken  place. 

Robert  Adams,  to  whom  the  bonds  were  publicly  bid 
oft'  and  sold  at  the  exchange,  transferred  his  bid,  on  the 
next  day,  to  I.  P.  Morris  &  Co.,  who  then  became  the  ab- 
solute owners  of  them,  and  credited  the  amount  tbey 
produced  on  the  notes  held  by  them.  There  is  no  proof 
that  Adams  purchased  them  for  Morris  &  Co.,  or  other- 
wise than  in  a  fair  and  bona  fide  manner.  It  is  therefore 
not  necessary  to  determine  whether  Morris  &  Co.  had  a 
right  to  purchase  at  a  sale  made  by  their  own  order  and 
for  their  own  benefit.  The  title  of  Adams,  although  not 
so  perfected  as  to  enable  him  to  take  possession  of  the 
bonds  until  he  paid  for  them,  was  the  title  of  a  bonafidi 
purchaser,  which  he  had  a  right  to  transfer  to  any  eobee- 
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quent  purchaser,  who  thus  took  his  place  as  a  bona  fide 
holder.  It  does  not  distinctly  appear  of  whom  the  re- 
spondent purchased  the  bonds ;  but  as  it  does  appear  that 
Morris  &  Co.  had  acquired  a  perfect  title  to  them,  it  is  no 
defence  if  he  purchased  of  them,  and  as  the  appellants 
insist,  after  he  was  notified  that  they  objected  to  the  sale. 
The  decree  of  the  Chancellor  must  be  affirmed  with  costs. 

The  decree  of  the  Chancellor  was  affirmed  by  the  fol- 
lowing vote : 

For  affirmance — Chief  Justice,  Judges  Ogdbn,  Haines, 
Ryerson,  Vbedenburgh,  Cornelison,  Swain,  Wood,  Ris- 

LEY. 


Between  The  Belleville  Mutual  Insurance  Company, 
appellants,  and  Adolphus  W.  Van  Winkle,  respondent. 

The  fifth  0ectk>D  of  the  charter  of  the  company  provides,  "  that  all  policies,  or 
coDtracts  foonded  thereon,  shall  be  subscribed  by  the  president,  and  attested 
by  the  secretary,  and  the  said  company  shall  be  liable  for  all  loss  or  damage 
by  fire  or  other  casualty,  agreeably  to  the  terms  thereof*'  The  sixth  section 
provides,  **  that  every  person  who  shall  become  a  member  by  effecting  insur- 
ance shall,  before  he  receives  his  policy,  deposit  his  promissory  note  for  such 
a  sum  of  money  as  sliall  be  determined  by  the  directors.*'  The  eighth  section 
provides,  that  every  member  of  said  company  shall  be  bound  to  pay  for 
loeaea,  and  in  proportion  to  the  amount  of  his  deposit  note;  and  the  company 
•hall  have  a  lien  on  the  building  insured  to  the  amount  of  the  note,  when 
they  shall  file  a  memorandum  with  the  clerk  of  the  county. 

Held,  that  the  deposit  of  the  note  is  a  condition  precedent,  without  which  no 
one  can  become  a  member ;  and  no  one  can  be  insured,  directly  or  indirectly , 
withoat  becoming  a  member,  or  at  least  without  placing  himself  in  a  situa- 
tion to  that  be  is  entitled  to  be  a  member,  and  is  prevented  by  fault  of  the 
company. 

Ai  a  genera]  mle,  the  complainant,  under  a  prayer  for  general  relief,  is  enti- 
ced to  apj  specific  relief  warranted  by  the  frame  and  structure  of  his  bill.— 

WlLLUMMMI,  0* 
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The  directors  of  a  mutual  insurance  company,  or  their  officers,  by  their  dire^ 
tioo  or  approval,  may  so  act  as  to  entitle  a  person  to  become  a  member  whs, 
by  the  fault  of  the  officers  of  the  company,  has  been  prevented  from  de- 
positing  his  note,  and  so  as  to  authorize  a  court  of  equity  to  compel  his  be- 
ing received. 

All  persons  applying  to  become  members  of  an  incorporated  insurance  ooo- 
pany  must  be  presumed  to  have  known  the  terms  of  its  charter  and  bj-Iawi. 


The  case  sufficiently  appears  in  the  opinions  to  make 
intelligible  the  principles  decided. 

The  cause  was  argued  before  the  Chancellor,  by  Jacch 
Weari  and  Asa  Whitehead,  for  the  respondent,  who  was 
the  complainant  in  the  suit,  and  by  Edgar  B.  Wakeman 
and  W.  Pennington,  for  the  appellants,  the  defendants  be- 
low. A  decree  was  made  in  favor  of  the  complainant 
The  Chancellor  furnished  to  the  court  the  following 
opinion,  as  containing  his  reasons  for  the  decree. 

Williamson,  C.  The  complainant's  factory,  with  its 
fixtures  and  stock  therein,  located  at  Jersey  City,  was  de- 
stroyed by  fire  on  the  22d  day  of  April,  1849.  The  com- 
plainant alleges,  in  his  bill,  that  he  was  insured  in  the 
Belleville  Mutual  Insurance  Company  for  the  sum  of  fif- 
teen hundred  dollars.  The  object  of  this  suit  is  to  pro- 
cure the  benefit  of  that  insurance.  The  policy  of  insur- 
ance, though  made  out  and  executed,  was  never  delivered. 
That  is  the  reason  why  a  court  of  equity  is  resorted  to  for 
redress.  The  prayer  of  the  bill  is,  that  a  just  and  true  ac- 
count may  be  taken,  under  the  direction  of  this  court,  of 
the  amount  of  the  complainant's  loss  and  damage  sus- 
tained by  him,  by  the  destruction  and  injury,  by  fire,  of 
his  machinery,  stock,  and  fixtures ;  and  that  upon  such  ac- 
count being  taken,  it  may  be  decreed  that  the  said  com- 
pany shall  pay  to  the  complainant  the  said  sum  of  fifteen 
hundred  dollars,  or  so  much  thereof  as  may  be  sufficient 
to  make  good  the  complainant's  loss  and  damage  by  the 
fire — to  which  is  added  a  prayer  for  general  relief. 

The  defendants  start  the  preliminary  objectioD,  that 
independent  of  the  merits  of  the  case,  the  complainant 
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is  not  entitled  to  relief  upon  his  bill,  as  it  now  stands. 
The  ground  of  the  jurisdiction  of  this  court  undoubtedly 
is  to  enforce  the  specific  performance  of  the  agreement 
to  insure.  It  would  have  been  more  appropriate  and 
formal  to  have  prayed  for  a  specific  performance.  But  this 
is  a  mere  formal  matter,  and  is  not  essential.  The  bill 
states  all  the  facts  which  are  necessary  to  enable  the  court 
to  make  any  decree  which  the  complainant  may  be  enti- 
tled to  under  the  prayer  for  general  relief  As  a  general 
rule,  the  complainant,  under  a  prayer  for  general  relief, 
is  entitled  to  any  specific  relief  warranted  by  the  frame 
and  structure  of  his  bill.  Story's  Eq.  PL  §  41,  42,  43,  and 
notes. 

Is  the  complainant  entitled  to  relief?  It  is  established 
beyond  doubt,  by  the  pleadings  and  proofs,  that  an  agree- 
ment was  entered  into  between  the  complainant  and  the 
defendants  for  the  insurance.  On  the  16th  of  March, 
1849,  John  Kennedy,  the  secretary  of  the  company,  ad- 
dressed the  following  letter  to  the  complainant,  and  sent 
it  to  him  by  mail : 

"Dear  sir, — Mr.  Williams  informs  me  to-day  that  after 
consulting  with  the  committee,  they  agreed  to  take  your 
property  at  three  per  cent.,  and  requested  me  to  write 
you.   K  you  agree  to  it,  please  write,  and  I  will  send  you 

your  policy  at  once. 

Yours,  John  Kennedy." 

The  bill  alleges  that  the  complainant  answered  this 
letter  immediately  by  mail,  accepting  the  proposition. 
There  is  no  proof  of  any  answer  by  letter.  But  the  com- 
plainant proves  that  he  did  call  upon  Mr.  Kennedy,  and 
asked  him  if  he  had  received  his  letter ;  and  upon  Mr. 
Kennedy's  replying  in  the  negative,  the  complainant  said 
he  had  sent  one  to  him,  accepting  the  terms  of  the  com- 
pany. He  then  requested  Mr.  Kennedy  to  make  out  his 
policy  at  once.  Mr.  Kennedy  promised  he  would  do  so. 
The  complainant  offered  to  pay  the  balance  of  the  money 
leqoired  (the  company  having  in  their  hands  a  small 
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amount  of  money  belonging  to  the  complainant).  Mr. 
Kennedy  said  it  was  no  matter ;  that  he  did  not  know 
how  much  the  balance  would  be ;  he  might  hand  him  the 
money  at  any  time.  The  complainant  then  asked  him  if 
he  was  insured :  to  which  Mr.  Kennedy  replied — ^yes, 
most  assuredly,  and  that  he  would  make  out  the  policy 
right  away,  and  send  it. 

On  the  20th  of  April,  Mr.  Kennedy  wrote  to  the  com- 
plainant as  follows : 

"Dear  sir, — I  enclose  you  the  note.  You  will  pleaae 
have  it  signed,  and  by  return  mail,  or  as  soon  as  you  can, 
send  it  to  me,  with  the  per  centage,  and  I  will  send  you 
your  policy.  You  will  please  enclose  to  me  $7.20. 

Yours,  John  Kennedy." 

The  policy  was  in  fact  executed  on  the  18th  day  of 
April,  and  remained  in  the  hands  of  the  secretary,  Mr. 
Kennedy.  The  note  referred  to  in  Mr.  Kennedy's  last 
letter  was  one  of  the  printed  notes  of  the  company,  which 
they  always  furnished  their  members.  It  was  filled  up  for 
the  sura  of  $247.50,  and  was  to  be  signed  by  the  com- 
plainant and  some  other  individual,  as  surety  for  its  pay- 
ment. The  letter  of  the  20th  of  April  was  put  in  the 
post  office  at  Belleville  on  the  21st  of  April.  On  the  22d 
of  April,  and  before  the  note  could  be  returned,  the  fire 
occurred.  Afterwards  tbe  complainant  tendered  the  note 
and  the  amount  of  money  required,  and  demanded  his 
policy,  which  the  company  refused  to  deliver. 

I  can  see  no  reason  why  the  complainant  is  not  entitled 
to  a  specific  performance  of  this  agreement.  If  it  was  en- 
tirely in  parol  it  would  be  no  objection  to  giving  the  com- 
plainant relief.  There  is  nothing  in  the  statute  or  in  the 
common  law  requiring  such  an  agreement  to  be  in  writ- 
ing. Sandford  v.  The  Trust  Fire  Ins.  Co,^  11  Paige's  Ch. 
li.  548 ;  U7uon  Mutual  Ins,  Co.  v.  Commercial  Mutual  Ma- 
rine Co.,  2  Curtis' s  R.  324 ;  The  Trustees  of  First  BapM 
Church  V.  The  Brooklyn  Fire  Ins.  Co.^  18  Barb.  69, 

But  this  agreement  was  reduced  to  writing.  The  tenos 
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were  stated  and  made  known  in  writing  by  the  author- 
ized i^eut  of  the  company  to  the  complainant,  who  ac- 
cepted the  same  in  writing.  If  the  fire  had  not  occurred 
80  soon  after  the  making  of  the  agreement  there  would 
have  been  no  difficulty.  The  defendants  interpose  now 
no  obstacle,  except  that  the  agreement  was  not  fully  ex- 
ecuted when  the  fire  occurred.  It  was  perfectly  compe- 
tent for  either  party  to  have  stipulated  that  the  agreement 
should  not  be  binding  until  the  papers  were  mutually  ex- 
changed. So  far  from  this  being  the  case,  the  contrary 
was  agreed  upon  by  the  parties.  The  secretary  of  the  com- 
pany told  the  complainant  he  was  insured.  It  is  true  there 
was  no  executed  agreement.  If  there  had  been,  there  would 
have  been  no  necessity  for  this  suit.  But  there  was  an 
agreement  that,  upon  the  complainant  complying  with 
certain  terms,  he  should  have  his  policy.  He  has  com- 
plied with  those  terms,  and  now  asks  that  the  defendants 
may  be  compelled  to  execute  the  policy.  They  say  no ; 
and  excuse  themselves  on  the  ground  that  the  building 
was  burnt.  But  it  was  through  their  own  default  and  de- 
lay that  the  complainant  did  not  receive  his  policy  before 
the  misfortune  of  the  fire.  They  should  be  the  sufterers 
for  their  own  negligence,  and  not  the  party  who  is  inno- 
cent. A  company  can  act  only  through  its  agents.  Mr. 
Kennedy  was  their  agent,  and  they,  and  not  the  complain- 
ant, should  suffer  for  his  negligence.  The  agreement  was 
part  performed.  The  company  had  in  their  hands  a  part 
of  the  premium,  and  retained  it  on  this  agreement,  which 
they  now  refuse  to  execute. 

It  is  insisted,  by  the  answer,  that  by  the  act  incorpo- 
rating the  company,  the  agreement  was  not  binding  until 
the  premium  note  was  actually  deposited  with  the  com- 
pany. The  language  will  not  admit  of  that  construction. 
The  section  referred  to,  which  is  the  sixth  section  of  the 
act,  declares,  *''  That  every  person  who  shall  become  a 
member  of  said  corporation,  by  effecting  insurance  therein, 
shfiU,  before  h^  receives  his  policy,  deposit  his  promissory 

Vol.  I.  2  F 
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note  for  such  a  sum  of  money  as  shall  be  determined  b; 
the  directors,  and  that  a  part,  not  exceeding  five  per  cent 
of  said  note,  shall  be  paid,''  &c.  The  complainant  has 
never  asked,  and  does  not  now  aak,  that  the  policy  shall 
be  delivered  to  him  until  he  deposits  his  premium  note 
as  the  act  requires.  His  complaint  is,  that  the  company 
will  not  deliver  to  him  his  policy,  notwithstanding  his 
offer  to  fulfil  his  part  of  the  agreement  by  a  deposit  of 
the  note.  The  notes  which  the  company  required  were 
notes  prepared  and  printed  by  the  company,  and  furnished 
to  the  insured.  Their  agent  undertook  to  furnish  the  com- 
plainant a  blank  note  to  be  filled  up.  His  delay  has  caused 
all  the  diflicnlty,  and  a  court  of  equity  ought  to  protect 
him.  A  court  of  law  cannot.  It  is  the  refusal  of  the  com- 
pany to  comply  with  their  part  of  the  agreement  of 
which  the  complainant  complains.  If,  after  the  agreement 
was  made,  the  complainant  had  refused  to  deposit  his 
note,  the  company  could  have  enforced  the  agreement, 
and  compelled  him  to  give  the  note.  If  a  loss  had  oc- 
curred to  any  other  member  of  the  company,  the  com- 
pany could  have  assessed  a  proportion  of  such  loss  upon 
this  note,  and  might  have  appropriated  the  whole  of  it  to 
meet  the  loss,  if  so  much  had  been  required  for  the  pur- 
pose. If  the  company  could  have  subjected  the  complain- 
ant to  the  burthen  of  the  agreement,  it  is  equitable  that 
he  should  be  entitled  to  enforce  it  for  his  own  benefit. 

The  agreement  was  bona  fide  entered  into  by  the  par- 
ties. Both  parties  considered  the  complainant  insured. 
The  complainant  rested  securely  upon  the  representations 
of  the  officers  of  the  company  and  upon  the  agreement 
being  carried  out  in  good  faith. 

The  complainant  is  entitled  to  a  specific  performance 
of  the  agreement.  There  being  no  dispute  between  the 
parties  as  to  complainant  having  taken  all  the  pre- 
liminary steps  to  entitle  him  to  a  remuneration  of  his 
loss,  if  he  is  entitled  to  the  policy,  he  is  entitled  in  this 
suit  to  recover  the  same  amount  as  he  would  be  in  an  a<> 
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tion  at  law  upon  the  policy.    Let  there  be  a  proper  refer- 
ence to  a  master  for  that  purpose. 

From  this  decree  an  appeal  was  taken,  and  the  cause 
on  appeal  was  argued  by  J".  P.  Bradley  and  W.  Pennrng- 
ioHy  for  the  appellants,  and  by  the  same  counsel  as  in  the 
Court  of  Chancery  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Elmer,  J.  The  company  alleged  to  have  made  the 
agreement  to  insure,  sought  to  be  enforced  in  this  case, 
is  a  mutual  company,  the  fifth  section  of  whose  charter, 
Acts  of  1839,  118,  provides,  "that  all  policies,  or  contracts 
founded  thereon,  shall  be  subscribed  by  the  president,  and 
attested  by  the  secretary,  and  the  said  company  shall  be 
liable  for  all  loss  or  damage  by  fire  or  other  casualty, 
agreeably  to  the  terms  thereof."  The  sixth  section  pro- 
vides, "  that  every  person  who  shall  become  a  member  by 
effecting  insurance  shall,  before  he  receives  his  policy, 
deposit  his  promissory  note  for  such  a  sum  of  money  as 
shall  be  determined  by  the  directors.'*  And  the  eighth 
provides,  that  every  member  of  said  company  shall  be 
bound  to  pay  for  losses,  &c.,  in  proportion  to  the  amount 
of  his  deposit  note,  and  the  company  shall  have  a  lien  on 
the  building  insured  to  the  amount  of  the  note,  when 
they  shall  file  a  memorandum  with  the  clerk  of  the 
county. 

In  my  opinion,  the  meaning  of  these  provisions  are,  that 
every  person  eftecting  insurance  in  the  company  must 
become  a  member  of  it,  and  deposit  his  premium  note, 
as  required.  The  aggregate  of  these  notes  forms  the  capi- 
tal to  which  all  the  members  look  for  their  security.  In 
the  nature  of  things,  a  deposit  of  the  note  is  a  condition 
precedent,  without  which  no  one  can  become  a  member ; 
and  no  one  can  be  insured,  directly  or  indirectly,  without 
becoming  a  member,  or  at  least  without  placing  himself 
in  a  sitnation  so  that  he  is  entitled  to  be  a  member,  and 
is  prevented  by  the  fault  of  the  company.  No  mere  agree- 
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ment  to  insure  can  effect  this.  So  to  hold  is  to  render  nu- 
gatory the  plain  requirements  of  the  act,  which  are,  that 
policies  shall  be  signed  by  the  president,  and  attested  by 
the  secretary,  and  that  the  insured  shall  deposit  his  note 
before  he  receives  the  policy.  Hence  all  the  testimony  in- 
troduced into  the  case  of  the  general  usage  of  insurance 
companies  having  no  such  restrictions  in  their  charters 
to  consider  the  insurance  as  commencing  when  the  terms 
are  mutually  agreed  upon,  and  all  the  cases,  at  law  or  in 
equity,  enforcing  such  agreements  are  inapplicable.  Ifo 
previous  case  has  gone  the  length  of  the  decision  of  the 
Chancellor  in  this.  The  case  of  Durar  v.  Insurance  Co,^  4 
Zab.  193,  before  the  Supreme  Court,  was  the  case  of  a 
mutual  company  having  a  charter  very  much  like  that 
now  before  us.  It  was  there  held,  that  where  there  was  a 
transfer  of  the  property  and  an  assignment  of  the  policy 
assented  to  by  the  secretary  entered  on  the  books  of  the 
company,  and  acts  done  which  implied  that  the  directors 
were  satisfied  with  the  original  note,  a  new  note  was  not 
necessary  to  make  the  assignee  a  member ;  but  there  was 
no  intimation  that  a  mere  agreement  to  insure  without  the 
deposit  of  any  note  would  be  sufficient  to  constitute  an 
original  member,  or  that  such  an  agreement  would  bind 
the  company. 

The  case  most  relied  on  by  the  counsel  of  the  appellees 
was  that  of  Union  31,  7??^.  Co.  v.  Commercial  31,  Ins.  Co.. 
19  How.  318.  But  in  that  case  no  question  was  made 
about  a  premium  note,  nor  did  the  charter  of  the  insuring 
company  require  its  deposit.  It  was  held  that,  under  the 
Massachusetts  statute,  a  mere  agreement  to  insure  bound 
the  company,  and  this  was  not  denied  in  the  answer.  The 
constant  usage  of  the  company  was  to  intrust  the  presi- 
dent with  the  power  to  bind  them  by  a  verbal  agreement. 

But  I  do  not  doubt  that  the  directors  of  a  mutual  com- 
pany, or  their  officers,  by  their  direction  or  approval,  may 
so  act  as  to  entitle  a  person  to  become  a  member  who,  by 
their  fault,  has  been  prevented  from  depositing  his  note; 
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id  as  to  authorize  a  court  of  equity  to  compel  his  being 
ceived,  or  to  give  the  same  relief  he  would  be  entitled 
if  he  was.  These  companies  are  just  as  much  bound 
act  with  good  faith  as  any  others.  It  remains  therefore 
inquire  whether,  as  was  insisted  for  the  appellee,  the 
ct8  proved  show  a  want  of  good  faith  on  the  part  of  the 
»mpany,  and  entitle  him  to  a  decree  on  that  ground. 
A  previous  application  for  insurance  it  appears  had  been 
ade  while  the  stock  and  machinery  was  in  the  township 
'  Aquackanonk.  Whether  it  was  or  was  not  eftected  is 
imaterial,  the  property  having  been  removed  into  the 
•wnship  of  Van  Vorst,  where  it  was  burnt.  After  this 
moval,  the  appellee  applied  to  the  secretary  for  a  re- 
swal  of  the  policy.  A  correspondence  ensued,  and  on 
!arch  16th,  1849,  Mr.  Kennedy,  the  secretary,  wrote  to 
m  as  follows :  "  Mr.  Williams  informed  me  to-day  that, 
ter  consulting  with  the  committee,  they  agreed  to  take 
)nr  property  at  three  per  cent.,  and  requested  me  to 
rite  you.  If  you  agree  to  it,  i)lease  write,  and  I  will  send 
)u  your  policy  at  once."  There  is  no  proof  of  any  answer 
>  this  letter,  but  there  is  evidence  that  he  called  on  the 
?cretary,  and  asked  him  if  he  had  received  his  lettei' ; 
id  upon  his  replying  in  the  negative,  the  appellee  told 
m  he  had  sent  one  accepting  the  terms,  and  requested 
m  to  make  out  the  policy  at  once,  ofiering  to  pay  the 
oney  required.  The  secretary  promised  to  do  so,  and 
id  it  was  no  matter  about  the  money;  he  did  not  know 
)w  much  the  balance  would  be — he  might  hand  it  to 
.m  at  any  time.  The  appellee  then  asked  him  if  he  was 
sured,  to  which  the  secretary  replied — yes,  most  as- 
iredly — and  he  would  make  out  the  policy  right  away, 
id  send  it. 

A  policy  was  made  out  in  full,  and  placed  in  the  secre- 
.ry's  hands,  dated  April  18th.  On  the  20th,  the  secretary 
rote  to  the  appellee,  enclosing  the  usual  printed  note, 
roperiy  filled  up,  as  follows :  "  I  enclose  you  the  note. 
'aa  will  please  have  it  signed,  and  by  return  mail|  or  as 

2j* 
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soon  as  you  can,  send  it  to  me  with  the  percentage,  and 
I  will  send  you  your  policy.  You  will  please  enclose  me 
^7.20/'  This  letter  was  put  in  the  post  office  at  Belleville 
on  the  2l8t,  and  on  the  22d,  before  the  note  could  be  re- 
turned, the  jfire  occurred.  On  the  same  day  the  appellee 
tendered  the  note>  signed  by  himself  and  a  competent 
surety,  and  the  money  required,  and  demanded  his  policy. 
Mr.  Kennedy,  who  was  examined  as  a  witness  for  the 
company,  does  not  confirm  the  testimony  of  the  other 
witnesses,  but,  assuming  it  to  be  satisfactorily  proved 
that  the  secretary  did  tell  the  appellee,  previous  to  the 
20th  of  April,  that  he  was  fully  insured,  and  that  he  some- 
times  told  other  persons  the  same  thing  under  like  cir- 
cumstances, and  that  some  of  the  directors  of  the  com- 
pany had  occasionally  made  similar  declarations,  I  can- 
not regard  these  facts  as  sufficient  to  fix  the  blame  on  the 
company  of  the  nondelivery  of  the  premium  note  and 
policy.  The  appellee,  like  all  others  applying  to  become 
members  of  the  company,  must  be  presumed  to  have 
known  the  terms  of  their  charter  and  by-laws.  AngeU,  § 
10.  These  expressly  forbade  any  person  becoming  a  mem- 
ber until  the  premium  note  was  deposited.  No  officer  had 
any  right  to  dispense  wuth  this  condition,  and  no  persou 
had  any  right  to  rely  on  assurances  that  it  could  be  done. 
If  this  be  admitted,  charters  and  by-laws  are  of  no  value. 
I  do  not  doubt  that  the  directors  of  such  company  may 
dispense  wuth  them,  so  far  as  to  bind  the  company  to 
make  good  damages  occasioned  by  their  conduct,  or  the 
conduct  of  officers,  which  they  have  sanctioned,  acting  in 
violation  of  them.  This  is  implied  in  holding  them  liahle 
for  a  fraud.  But  the  sanction  of  the  directors  to  acts  vio- 
lating the  charter  and  by-laws  is  not  to  be  presumed.  To 
enable  a  party  to  claim  on  such  a  ground,  it  must  be  satis- 
factorily proved.  In  this  case  there  is  no  proof  that  the 
directors  ever  authorized  the  declarations  alleged  to  have 
been  made  by  their  officers,  either  before  they  were  made, 
or  by  adopting  and  sanctioning  them  afterwarda.   5o 
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t  the  common  usage  of  joint  stock  companies,  of 
.deringan  insurance  as  commencing  when  the  agree- 
;  was  perfected,  was  often  inadvertently  supposed  to 
f  to  this  company ;  but,  in  my  opinion,  those  who 
I  on  this  supposition  did  so  at  their  own  peril.  Bound 
low  the  terms  of  the  charter  and  by-laws,  as  the  ap- 
e  was,  it  was  his  duty  to  see  that  the  premium  note 
duly  made  and  deposited,  and  he  had  no  right  to 
until  it  was  sent  to  him  by  the  secretary. 

UTS,  J.  The  question  in  this  case  is,  whether  the 
ract  of  insurance  was  completed  between  these  par- 
or  merely  in  process  of  negotiation  when  the  com- 
stopped,  and  refused  to  accept  the  consideration 
leliver  the  policy.  Had  both  parties  gone  so  far  as  to 
Molutely  bound  ? 

lere  is  no  doubt  the  parties  had  agreed  for  a  contract 
isurance.  It  is  equally  clear  the  contract  itself  had 
r  been  entered  into.  The  preliminaries  had  been 
2d,  but  there  had  been  no  consummation.  Van  Win- 
lad  applied  to  the  company  for  an  insurance ;  the  com- 
•  had  fixed  the  rate  of  premium,  and  Van  Winkle 
assented  to  it.  But  there  the  matter  stood  when  the 
occurred,  and  the  company  refused  to  proceed  fur- 
On  Van  Winkle's  part,  the  per  cent,  required  in 
had  not  been  paid,  nor  the  note  with  security  given 
ndered,  or  even  executed.  On  the  part  of  the  com- 
',  the  policy  of  insurance,  though  executed,  had  not 
.  delivered. 

len  can  a  mere  naked  agreement  for  a  policy  of  in- 
nce,  where  nothing  more  is  done  on  either  side,  be 
reed  in  equity  against  this  company  after  the  pro- 
f  sought  to  be  insured  has  been  lost  by  fire  ? 
le  sixth  section  of  the  charter  provides,  "  that  every 
on  who  shall  become  a  member  of  said  corporation, 
effecting  insurance  therein,  shall,  before  fie  receives  his 
y,  deposit  his  promissory  note  for  such  a  sum  of  mo- 
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ney  as  shall  be  determined  by  the  directors,  and  that  a 
part,  not  exceeding  five  per  cent,  of  said  note,  shall  be 
paid."  The  charter  is  the  fundamental  law  of  the  com- 
pany. The  legislature  has  chosen  to  prescribe  the  terms 
on  which  insurances  shall  be  made ;  and  in  the  charter 
itself  the  deposit  of  the  premium  note,  and  the  payment 
of  five  per  cent,  of  said  note  in  cash,  is  made  a  condition 
precedent  to  the  completion  of  the  contract  of  insurance. 
Nor  is  this  condition  to  be  construed  as  directory  merely. 
In  these  mutual  companies,  the  premiums  paid  or  secured 
constitute  the  whole  capital  of  the  corporation — the  fund 
upon  which  thej"  are  to  do  business,  and  out  of  which 
losses  are  to  be  paid ;  and  unless  the  capital  is  thus  paid 
in  or  secured  there  is  no  basis  laid  upon  which  a  legiti- 
mate business  can  be  done.  For  a  company  to  enter  iuto 
contracts  of  insurance  without  first  requiring  the  meaus 
to  be  provided  out  of  which  to  pay  losses  would  be  a 
sheer  imposition  upon  the  public. 

The  legislature  clearly  did  not  intend  to  permit  this. 
The  whole  scope  of  the  charter  shows  that  the  legislature 
intended  to  make  the  contribution  to  the  capital  of  the 
company  a  condition  precedent  to  the  power  to  insure. 
The  twelfth  section  provides,  that  no  policies  shall  be 
issued  by  said  company  until  application  shall  be  made 
for  insurances  to  the  amount  of  fifty  thousand  dollars  at 
least.  The  eighth  section  provides,  that  every  member 
shall  be  bound  to  contribute  for  losses  sustained  in  pro- 
portion to  the  amount  of  his  deposit  note;  and  that  tlie 
comi)any  shall  have  a  lien,  in  the  nature  of  a  mortgage, 
on  all  buildings  insured,  and  the  lands  on  which  they 
stand,  to  the  amount  of  his  deposit  note,  from  the  time 
a  record  is  made  in  the  clerk's  office  of  the  county.  These 
provisions,  taken  in  connection  with  that  already  cited 
from  the  sixth  section,  that  the  premium  shall  be  deposit- 
ed before  the  policy  issues,  can  have  no  other  reasonable 
construction  than  that,  under  this  charter,  the  required 
deposit  must  be  actually  made  before  a  policy  of  inso- 
ranee  can  issue  or  the  contract  of  insurance  be  complete. 
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This  constructioD  is  also  in  accordance  with  other  parts 
of  the  charter.  By  the  fifth  section,  policies,  or  contracts 
founded  thereon,  to  be  binding  and  obligatory  on  the 
company,  are  required  to  be  signed  by  the  president  and 
secretary ;  and  for  losses  sustained]  the  company  is  to  be 
held  liable,  agreeably  to  and  on  such  terms  and  condi- 
tions as  shall  be  contained  in  the  policy.  And  the  ninth 
section  authorizes  suits  against  members  for  the  collec- 
tion of  their  deposit  notes,  or  any  assessment  thereon. 
The  liability  of  the  members  is  predicated  only  on  their 
deposit  noteSj  that  of  the  company  upon  policies  issued. 

The  very  principle  upon  which  these  mutual  insurance 
companies  are  founded  requires  that  this  construction  be 
adopted.  They  are  associations  of  persons  formed  for  the 
purpose  of  indemnifying  each  other  against  loss.  Mutu- 
ality is  the  basis  of  association.  The  contribution  which 
each  member  makes  forms,  in  the  aggregate,  the  fund  out 
of  which  indemnification  is  to  be  made.  Contribution  is 
therefore  the  necessary  condition  of  membership — of  title 
to  indemnity.  For  if  there  is  no  contribution  there  is 
no  provision  for  indemnity.  The  charter  prescribes  the 
mode  of  contribution — five  per  cent,  in  money — ninety- 
five  per  cent,  in  notes,  with  security.  Mr.  Van  Winkle 
insists  it  is  sufficient  if  he  agrees  to  pay  the  five  per  cent. 
and  gives  the  note ;  that  that  entitles  him  to  membership 
and  to  indemnification.  If  this  is  a  compliance  with  the 
charter  in  his  case,  it  would  be  in  the  case  of  every  other 
member;  and  we  might  have  a  mutual  insurance  compa- 
ny operating  without  a  dollar  of  capital  ever  having  been 
actually  contributed,  either  in  cash  or  securities.  An 
anomaly  like  this  surely  never  was  contemplated  by  the 
legislature. 

I  am  therefore  of  opinion,  that  before  a  corporation  of 
this  description,  under  such  a  charter,  can  lawfully  make 
a  contract  for  insurance,  the  contribution  required  by  the 
charter  must  be  actually. made  by  the  party  seeking  to  in- 
sure. And  that  even  if  the  secretary,  or  a  majority  of  the 
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executive  committee,  agreed  in  this  case  to  insure  Mr. 
Van  Winkle  in  advance  of  any  compliance  with  the  con- 
dition requiring  contribution  on  his  part,  such  agreement 
is  not  binding  on  the  corporation,  and  cannot  be  en- 
forced. They  transcended  their  authority  when  they 
pledged  the  property  of  the  actual  contributors  to  make 
good  the  losses  of  one  who  had  contributed  nothing,  con- 
trary to  the  spirit  of  the  charter. 

I  agree  that  the  actual  delivery  of  the  policy  to  the 
party  is  not  necessary  to  fix  the  company's  liability.  If  an 
agreement  to  insure  had  been  shown,  and  Mr.  Van  "Win- 
kle had  performed  his  part  of  the  contract  by  paying  and 
satisfactorily  securing  the  premium  agreed  on,  he  would 
have  been  entitled  to  relief.  Or  if,  in  pursuance  of  in- 
structions, he  had  deposited  the  money  and  note  to  their 
credit  in  bank,  or  in  the  hands  of  a  messenger  or  agent, 
or  sent  it  by  mail,  the  company  might  have  been  com- 
pelled to  perform  the  contract  on  their  part.  But  the  dif- 
ficulty is.  Van  AVinkle  did  nothing  of  the  kind ;  he  had 
in  no  sense  performed  his  part  of  the  contract  when  the 
fire  occurred.  He  had  neither,  actually  nor  constructively, 
paid  or  secured  anything  to  the  common  fund,  and  there- 
fore, at  the  time  the  fire  occurred,  he  was  not  entitled  to 
indemnitv  out  of  that  fund,  for  contribution  was  a  condi- 
tiou  precedent  to  the  contract  of  indemnity,  and  could 
not  be  waived. 

I  put  my  opinion  in  this  case  upon  the  ground  that  this 
is  a  mutual  insurance  company,  and  that  the  sixteenth 
section  of  the  charter  prohibits  the  delivery  of  any  policy 
of  insurance  until  the  required  premium  is  paid  and  se- 
cured. This  provision  is  for  the  safety  of  parties  actually 
insured — imposes  in  its  operation  no  hardship  or  incon- 
venience to  anybody,  and  is  right  and  reasonable  in  it- 
self. For  he  ought  not  to  claim  indemnity,  among  ma- 
tual  insurers,  who  has  not  put  himself  in  a  condition  to 
make  indemnity.  And  I  think  it  is  no  answer  to  say,  that 
in  this  case  contribution  might  be  compelled  by  a  suit 
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ther  at  law  or  in  equity.    Such  a  remedy,  for  all  practi- 
J  purposes,  where  the  sum  to  be  recovered  is  so  small, 
id  the  delay  and  expenses  attending  it  may  be  so  great, 
worthless. 
The  decree  should  be  reversed. 

The  following  dissenting  opinion  was  delivered  by 

CoRNBLisoN,  J.  I  am  of  opinion,  in  this  case,  that  the 
jcree  of  the  Chancellor  should  be  affirmed. 
Adolphus  W.  Van  Winkle,  the  complainant  in  the 
ourt  of  Chancery,  was  insured  in  the  Belleville  Mutual 
isurance  Company,  on  the  12th  day  of  August,  1848, 
•r  the  period  of  five  years  from  that  day,  for  the  sum  of 
1600,  on  the  machinery,  stock,  and  fixtures  in  a  build- 
ig  situate  at  Aquackanonk,  New  Jersey,  and  also  on 
jrtain  household  furniture  in  the  house  of  Isaac  Van 
►erbeck,  of  the  same  township,  from  the  1st  of  January, 
J49.  Mr.  Van  Winkle,  the  insured,  determined  to  change 
le  location  of  his  factory  from  Aquackanonk  to  the  town- 
lip  of  Van  Vorst,  Hudson  county,  and  such  change  was 
scordingly  made.  In  consequence  of  such  change  the 
rat  policy  became  void,  and  thereupon  ^Ir.  Van  Winkle 
jsired  to  have  his  machinery,  stock,  and  fixtures  again 
isured  by  the  same  company  in  the  place  to  which  they 
id  been  removed. 

The  negotiation  for  the  new  insurance  was  commenced 
\ev  the  removal  of  the  machinery,  stock,  and  fixtures, 
id  it  appears,  by  the  testimony,  that  in  the  month  of 
[arch,  1849,  the  company  agreed  to  insure  W.  Van  Wiu- 
le  again.     The  agreement,  on  the  part  of  the  company, 
manifested  by  the  letter  of  Mr.  Kennedy,  their  secre- 
cy, which  was  mailed  to  Mr.  Van  Winkle  on  the  16th 
sty  of  March,  and  received  by  him. 
The  following  is  a  copy  of  that  letter  : 
"  Dear  sir, — Mr.  Williams  informs  me  to-day  that,  after 
>n8nlting  with  the  committee,  they  agree  to  take  your 
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property  at  three  per  cent,  and  requested  me  to  write  to 
you.  If  you  agree  to  it,  please  write,  and  I  will  send  yon 
your  policy  at  once. 

Yours,  J.  Kennedy." 

It  is  alleged  by  the  complainant  in  the  Court  of  Chan- 
eery  that  he  answered  this  letter,  agreeing  to  the  terms 
of  insurance  proposed  by  the  company.  But  the  letter 
of  acceptance  is  not,  however,  in  proof.  Nevertheless 
there  is  affirmative  proof  that  Mr.  Van  Winkle  told  Mr. 
Kennedy,  the  secretary  of  the  company,  that  he  accepted 
the  terms  proposed  in  the  letter  of  Mr.  Kennedy,  and  re- 
quested that  the  policy  should  be  prepared.  Mr.  Van  Win- 
kle then  oftered  to  give  Mr.  Kennedy  the  balance  of  the 
money.  It  seemed  there  was  to  be  a  note  given  for  part  of 
the  premium,  and  Mr.  Kennedy  said  it  did  not  make  any 
matter — he  would  make  it  out,  and  send  it  to  him,  and 
he  might  hand  him  the  money  at  any  time — and  then  Mr. 
Van  Winkle  asked  him  if  he  was  insured.  Mr.  Kennedy 
said  yes,  most  assuredly. 

It  also  appears,  by  the  testimony  of  the  witness,  that 
one  reason  why  the  money  was  not  taken  was  because 
Mr.  Kennedy  wanted  time  to  make  some  calculation  as 
to  the  amount  of  the  premium.  Mr.  Kennedy  neverthe- 
less declared  that  Mr.  Van  Winkle  could  hand  it  to  him 
at  any  time — it  would  make  no  difference.  Such  is  the 
testimony  of  Mr.  Snyder. 

The  weight  of  the  testimony  is  to  the  effect  that  Mr. 
Van  Winkle  proposed  to  have  certain  property  insured. 
Such  proposals  were  attested,  and  that  there  was  a  clear 
and  definite  agreement  by  parol  to  insure  on  the  part  of 
the  company,  the  terms  of  which  were  mutually  acquiesced 
in  by  the  company  and  the  party  to  be  insured.  Numer- 
ous cases  show  that  such  agreements  can  be  enforced  by 
bill  in  equity  for  the  specific  performance  of  h  contract. 

After  the  agreement,  and  before  any  policy  was  deliv- 
ered by  the  company  to  Mr.  Van  Winkle,  and  on  the  22d 
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of  April,  1849,  the  property  was  destroyed  by  fire.  The 
policy  was  made  out,  and  signed  on  the  18th  of  April, 
1849,  and  remained  in  the  possession  of  the  company. 
Before  the  premium  note  could  be  returned  to  the  com- 
pany, the  property  was  destroyed.  But  the  note  was  sub- 
sequently tendered. 

The  company  principally  rely  in  their  defence  to  this 
demand,  or  the  clause  in  their  charter,  which  is  as  fol- 
lows :  that  every  person  who  shall  become  a  member  of 
said  corporation,  by  effecting  insurance  therein,  shall,  be- 
fore he  receives  his  policy,  deposit  his  premium  note  for 
such  a  sura  of  money  as  shall  be  determined  by  the  di- 
rectors, and  that  a  part,  not  exceeding  five  per  cent,  of 
said  note,  shall  be  paid. 

In  my  opinion,  the  terms  of  the  charter  of  the  compa- 
ny do  not  prevent  the  appellee,  Mr.  Van  Winkle,  main- 
taining the  remedy  he  has  sought  by  his  bill  in  Chancery. 
Both  in  law  and  in  practice,  corporators  can  now,  and  do 
frequently  by  agents,  enter  into  contracts  by  parol.  Is 
this  company  so  powerless  that  it  cannot  agree  to  insure  ? 
and  do  proposals  to  insure,  surveys  for  insurance,  and  the 
acceptance  of  proposals  by  the  company,  amount  to  no- 
thing ? 

But  the  company  say  that  their  proposed  negotiations 
and  the  agreement  were  not  consummated  by  a  policy, 
and  therefore  they  are  not  bound.  The  complainant  sets 
forth,  in  his  bill,  his  agreement  with  the  company — he 
proves  it — he  states  that  it  is  equitable  and  just  that  it 
should  be  carried  into  eftect.  Cannot  this  agreement  be 
carried  into  effect  by  the  direction  of  the  Chancellor,  that 
the  company  shall  receive  the  premium  money  and  the 
note,  and  issue  and  deliver  the  policy  to  the  insured,  and 
at  the  same  time  award  the  complainant  the  amount  of 
his  loss,  or  if  necessary,  when  the  policy  is  delivered  to 
Mr.  Van  Winkle,  leave  Mr.  Van  Winkle  to  his  remedy 
upon  it  ? 

Mr.  Van  Winkle,  having  done  what  was  requisite  and 
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necessary  on  his  part,  is  entitled  to  have  the  agreement 
to  insure  consummated,  if  necessary,  by  the  delivery  of 
the  policy  dated  at  the  time  of  the  agreement. 

The  Chancellor  can  order  that  a  policy  be  delivered, 
and  the  strict  terms  of  the  charter  wUl  then  be  complied 
with,  and  at  the  same  time  can  take  proper  steps  to  as- 
certain the  amount  of  the  loss  sustained  by  the  insured. 
Right  and  justice  will  in  this  way  be  carried  out,  and,  in 
my  opinion,  according  to  law. 

The  decree  of  the  Chancellor  was  reversed  by  the  fol- 
lowing vote: 

For  affirmance — Judge  Cornelison. 

For  reversal — Judges  Green,  Elmer,  Ogden,  Potts, 
Ryerson,  Haines,  Swain,  Valentine,  Vredenburgh,  Ris- 

LET. 


Between  Samuel  P.  Townsend  and  wife  and  others, 
appellants,  and  Rescarrick  M.  Smith,  treasurer,  re- 
spondent. 

lu  case  a  defendaDt  does  not  appear  at  the  bearing  before  the  Chancellor,  the 
cause  having  been  regularly  noticed  for  argument,  he  cannot  appeal  from 
the  decree  thus  rendered  in  bis  absence. 

If  the  absence  was  invokintary  or  accidental,  and  a  defence  was  intended  to 
be  made,  the  remedy  is  by  petition  to  the  Chancellor  for  a  rehearing. 

Mortgages  given  to  the  treasurer  of  the  state,  under  the  provisions  of  the  ^'sct 
to  authorize  the  business  of  banking,^  may  be  foreclosed,  and  the  roortgig« 
debt  collected  by  a  sale  of  the  mortgaged  premises.  The  remedy  is  not 
limited  to  a  mere  sale  and  transfer  of  the  security. 


This  was  an  appeal,  taken  from  a  decree  of  the  Chan- 
cellor^ made  in  fiBivor  of  the  complainant    The  bill  waB 
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ironght  on  a  mortgage  which  had  been  deposited  with 
be  complainant,  as  treasurer  of  the  state  of  New  Jersey, 
8  security  under  the  general  banking  law.  The  cause 
vns  brought  to  a  hearing  on  the  pleadings  and  proofs  of 
he  cause,  and  was  argued  by  the  attorney  general,  Day- 
on,  on  behalf  of  the  complainant.  No  person  appeared 
t  the  hearing  on  behalf  of  the  defendants,  although  it 
ppeared  due  notice  had  been  given. 

W,  L,  Dayton^  attorney  general,  now  moved  to  dis- 
aiss  this  appeal,  on  the  ground  that  no  appeal  could  be 
aken  from  a  decree  of  the  Court  of  Chancery  made  ex 
wrte.  He  cited  and  commented  on  the  following  autho- 
ities :  BMe's  Ch.  170 ;  Sands  v.  Hildreih,  12  J.  R.  493 ; 
franklin  v.  Osgood^  14  J.  R.  527 ;  Dean  v.  Ahel^  1  Dick. 
187 ;   Ch.amley  v.  Lord^  2  Scho.  ^  Lefroy  712. 

/.  ^Y,  Scudder  and  J".  P.  Bradley  replied. 

The  original  bill  in  this  cause  was  filed  on  the  11th  of 
anuary,  1855,  by  the  treasurer  of  the  state  of  New  Jersey, 
gainst  Townsend  and  wife  and  others,  to  foreclose  five 
everal  bonds  and  mortgages,  to  secure,  in  the  aggregate, 
he  sum  of  $25,000,  given  by  Samuel  P.  Townsend  and 
rife  to  the  Merchants  Bank  at  Bridgeton,  and  by  them 
ssigned  to  the  complainant.  The  bonds  and  mortgages 
re  all  dated  on  the  first  day  of  January,  1852,  and  are 
layable  on  the  1st  of  January,  1858,  with  interest  thereon 
emi-annually,  and  were  transferred  by  the  mortgagees 
0  the  complainant  on  the  22d  of  January,  1852.  They 
^ere  all  past  due  at  the  time  of  filing  the  bill  of  com- 
ilaint.  The  assignment  of  the  mortgages  to  the  com- 
plainant is  in  the  ordinary  form — no  special  trust  is  ex- 
pressed therein. 

The  bill  is  in  form  an  ordinary  foreclosure  bill,  with 
he  single  exception,  that  it  avers  that  Townsend,  one  of 
he  defendants,  for  the  purpose  of  entering  into  the  busi- 
1688  of  banking,  pursuant  to  the  law  of  this  state  entitled, 
'  An  act  to  authorize  the  business  of  banking,  and  the 
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supplements  thereto,  became  indebted  to  the  Merchants 
Bank  at  Bridgeton,  an  association  organized  under  the 
above  statntes,  and  thereupon  gave  his  bonds  and  mort- 
gages, as  set  forth  in  the  bill.  Beyond  this  the  bill  con- 
tains no  averment  of  the  purposes  for  which  the  mort- 
gages were  given,  and  none  whatever  of  the  purposes  for 
which  they  were  assigned  to  the  state  treasurer. 

Answers  were  tiled  by  Townsend  and  wife  by  the  Mer- 
chants Bank  at  Bridgeton.  A  decree  pro  confesso  was 
taken  against  the  other  defendants.  A  replication  was 
filed  to  the  answer — depositions  were  taken — and  the 
cause  set  down  for  hearing  upon  the  pleadings  and 
J  •  roofs. 

At  the  hearing,  no  one  appeared  for  either  of  the  de- 
fendants, though  notice  of  argument  was  duly  served 
upon  the  solicitor.  An  interlocutory  decree  was  there- 
upon made  in  favor  of  the  complainants,  and  an  order  of 
reference  made  to  a  master.  From  this  decree  Towns- 
end  and  the  bank  appealed.  Ko  opinion  was  delivered 
by  the  Chancellor,  nor  was  the  Court  of  Appeals  informed 
in  writing  of  the  reasons  of  his  decree.  The  decree  was 
in  foct  rendered  as  of  course  upon  proof  of  the  execution 
and  assignment  of  the  bonds  and  mortgages  and  the  fail- 
ure of  the  defendants  to  appear  at  the  hearing. 

Upon  the  appeal  being  moved,  the  counsel  of  the  re- 
spondents moved  its  dismissal,  upon  the  ground  that  no 
ai)peal  would  lie  from  a  decree  made  in  the  absence  of  the 
defendants.  After  argument,  the  court  reserved  its  opin- 
ion upon  the  preliminary  motion,  and  directed  the  argu- 
ment to  proceed  upon  the  merits. 

The  cause  was  argued  by 

/.  W.  Scudder  and  J.  P.  Bradley^  for  appellants. 

W.  Zt.  Daj/ionj  Aify  Gen.j  for  respondents. 
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The  opinion  of  the  court  was  delivered  by  the 

Chief  Justice.  This  cause  was  regularly  set  down 
for  hearing  in  the  court  below  upon  the  pleadings  and 
proofs.  None  of  the  defendants  appeared  personally  or  by 
their  counsel  at  the  hearing,  though  notice  of  argument 
was  regularly  served.  It  appeared,  by  the  evidence,  that 
the  mortgage,  for  the  foreclosure  of  which  the  bill  was 
filed,  was  duly  executed  and  assigned.  A  decree  as  of 
course  was  made  in  favor  of  the  complainant,  and  an  or- 
der of  reference  to  a  master.  From  this  decree  the  ap- 
peal is  taken. 

In  such  case,  by  the  well  settled  rule  of  the  House  of 
Lords,  in  England,  and  of  the  Court  of  Appeals  of  the 
state  of  New  York,  no  appeal  will  lie.  1  Dickens  287, 
Dean  v.  Abel;  10  Vesey  80,  Stubbs  v.  Dunsany ;  2  Scho.  <f 
Lefroy  712,  Chamley  v.  Lord  Dunsany  ;  Blake's  Chan.  170  ; 
2  Smith's  Chan.  Prac.  22;  12  Johns.  R.  493,  Sands  v. 
Hildreih'y  14  Johns.  R.  527,  Franklin  v.  Osgood;  8  Wen- 
dell 219,  Kane  v.  Whittick;  25  Wendell  249,  31urphy  v. 
The  Ajn.  Life  Ins.  and  Tmst  Co. 

The  rule  is  founded  in  reason,  and  is  applicable  to  the 
practice  of  this  court  under  the  constitution  and  laws  of 
this  state.  If  the  defendants  voluntarily  absent  them- 
selves from  the  hearing,  it  may  fairly  be  presumed  that 
no  defence  is  insisted  on.  K  the  absence  was  involunta- 
ry or  accidental,  and  a  defence  was  intended  to  be  made, 
the  remedy  is  by  petition  to  the  Chancellor  for  a  rehear- 
ing, which  in  practice  is  freely  granted.  9  Vesey  172, 
Voicles  v.  Youny  ;  1  Ambler  89,  Cunningham  v.  Cunningham. 
This  court  sits  not  to  exercise  original  jurisdiction,  but 
to  revise  the  decisions  of  the  Chancellor.  The  constitu- 
tion requires  that  he  shall  inform  this  court  in  writing  of 
the  reasons  for  his  decree.  It  contemplates  that  the  ques- 
tions to  be  heard  and  considered  by  this  court  should 
liave  been  heard  and  decided  by  the  Chancellor.  The 
practice  in  the  House  of  Lords  is  as  strict,  in  this  respect, 

2q* 
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on  the  equity  side  of  the  court  as  at  law.  la  Chamky  v. 
Lord  Dunsantfj  2  Scho.  and  Lef.  712,  Lord  EMon  said — "  If 
this  canse  had  been  heard  in  the  Coart  of  Chanceiy  or 
Exchequer  in  England,  no  client  could  have  induced  a 
counsel  to  make  that  point  in  the  bar  of  this  house  under 
such  circumstances;  because  such  counsel,  having  been 
previously  conversant  with  the  cause,  would  have  known 
that,  as  it  was  not  made  below,  it  could  not  be  made  by 
way  of  appeal." 

The  rule  which  denies  to  a  party  who  makes  default  at 
the  hearing  in  the  court  below  the  right  to  an  appeal  was 
recognised  and  approved,  and  the  grounds  upon  which 
it  rests  were  very  clearly  stated  by  Chancellor  Kent  iu 
Gdston  V.  Hoyt^  13  Johns,  jR.  576.  It  is  not  a  mere  tecb- 
iiical  rule,  but  is  founded  upon  salutary  principles,  the 
violation  of  which  would  lead  to  serious  evils  in  the  ad- 
ministration of  justice.  It  is  true  that  the  constitution 
gives  to  every  party  aggrieved  by  a  decree  the  right  of 
appeal ;  but  it  is  equally  true  that  the  right  is  to  be  en- 
joyed and  exercised  subject  to  the  regulations  of  law  and 
to  the  rules  and  practices  of  the  court.  We  are  all  of 
opinion  that  the  appeal  must  be  dismissed. 

But  inasmuch  as  this  question  is  now  for  the  first  time 
decided  in  this  court — as  the  cause  has  been  fully  argued 
upon  the  merits,  and  as  important  public  interests  are  in- 
volved in  the  controversy — the  court  desire  it  to  be  stated, 
us  their  unanimous  opinion,  that  there  is  nothing  in  either 
of  the  grounds  of  appeal  which  would  entitle  the  party 
to  a  reversal  of  the  decree,  if  the  case  were  properly  be- 
fore them. 

1.  Mortgages  given  to  the  treasurer  of  the  state  under 
the  provisions  of  the  "  act  to  authorize  the  business  of 
banking'*  {Nixon's  Dig,  48)  may  be  foreclosed,  and  the 
mortgage  debt  collected  by  a  sale  of  the  mortgaged  pre- 
mises. The  remedy  is  not  limited  to  a  mere  sale  and 
transfer  of  the  securitv. 

2.  It  appears,  by  the  evidence,  that  before  the  filing  of 
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the  complainant's  bill,  the  contingency  had  arisen  upon 
which,  by  the  provisions  of  the  statute,  the  treasurer  was 
authorized  to  enforce  the  collection  of  the  mortgage  debt. 

Appeal  dismissed. 


Between  Fanny   Goodfellow,  appellant,  and  John  B. 

Inslee  and  others,  respondents. 

If  a  receipt  be  altered  by  the  party  holding  it,  or  by  the  procarenient  of  such 
party,  such  alteratioD  ritiates  the  receipt  as  an  instrament  of  evidence.  But 
if  the  mutilation  of  the  instrument  be  made  by  a  stranger,  without  the  co- 
operation of  the  party,  its  legal  operation  is  not  changed  so  long  as  it  remains 
legible. 

The  alteration  not  being  in  the  handwriting  of  the  party  holding  the  receipt, 
and  in  the  absence  of  all  direct  or  circumstantial  evidence  except  what 
arose  from  the  fact  that  the  receipt  was  written  in  the  receipt  book  of  the 
party,  which  was  in  her  possession,  it  was  heid  that  the  receipt  was  not 
vitiated,  but  should  be  received  in  evidence  of  payment. 

The  mere  cutting  of  the  margin  of  the  paper  upon  which  a  bond  is  printed  or 
written  is  not  a  mutilation  of  the  instrument  itself. 


The  case  sufficiently  appears  in  the  opinion  of  the 
court,  delivered  by  the 

Chief  Justice.  The  first  exception  is  founded  on 
the  decree  of  the  Chancellor,  disallowing  the  receipt  of 
June  16th,  1849,  signed  by  Gage  Inslee  in  the  receipt 
book  of  the  appellant.  This  receipt  the  complainant  in- 
sists is  for  two  sums,  viz.  $83  and  ?94.50,  amounting  to 
$177.50,  and  she  claims  that  amount  should  be  allowed. 

The  master  allowed  $34.50,  deeming  that  the  amount 
for  which  the  receipt  was  given. 

The  Chancellor,  deeming  it  impossible  to  ascertain  for 
>iirhat  sum  the  receipt  was  originally  given,  and  being  of 
opinion  that  it  had  clearly  been  altered  in  material  par- 
ticulars^  disallowed  the  receipt  entirely ;  and  properly  so. 
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'  if  the  true  amount  of  the  receipt,  as  originally  given, 
cannot  be  ascertained.  The  claim  of  the  appellant  to 
have  the  sums  of  ?83  and  J94.60  allowed  upon  that  re- 
ceipt is  clearly  inadmissible.  The  receipt,  it  is  obvioas, 
was  originally  given  for  no  such  sum,  nor  in  fact  does  it 
now  read  for  such  amount.  The  only  question  upon  this 
exception  is,  whether  the  master  was  right  in  allowing 
834.50  as  the  true  amount  of  the  original  receipt,  or 
whether  the  Chancellor  was  right  in  entirely  disallowing 
it  as  an  altered  paper.  Whether  the  original  amount  of 
the  receipt  can  be  clearly  and  certainly  ascertained,  is  a 
mere  question  of  inspection.  There  is  no  evidence  inde- 
pendent of  the  paper  itself.  It  appears  to  me  that  the 
master  was  right  in  holding  that  the  original  receipt  was 
given  for  834.50.  That  is  apparent  by  close  inspection. 
Then,  should  the  receipt  be  entirely  rejected  as  an  altered 
paper?  If  altered  by  Mrs.  Goodfellow  herself,  or  by  her 
procurement,  it  imports  fraud  or  improper  design  on  her 
part,  and  clearly  vitiates  the  receipt  as  an  instrument  of 
evidence.  But  if  the  mutilation  of  the  instrument  was  by 
a  stranger  without  the  participation  of  Mrs.  Goodfellow, 
it  is  a  mere  spoliation ;  and  so  long  as  it  remains  legible, 
it  does  not  change  its  legal  operation.  1  GreenL  Ei\  §  666. 

The  alteration  is  clearly  not  in  the  handwriting  of  Mrs. 
Goodfellow,  or  of  either  of  her  daughters,  who  were  wit- 
nesses in  the  cause.  Nor  is  there  any  direct  or  circum- 
stantial evidence  of  its  alteration  at  her  instance,  except 
what  arises  from  the  fact,  that  the  receipt  was  written  in 
her  receipt  book,  and  comes  from  her  possession.  That 
alteration  may  have  been  made  by  the  act  of  a  zealous 
ill  judging  friend  or  relative  without  her  participation.  In 
the  judgment  of  charity,  I  am  disposed  so  to  adjudge, 
and  to  allow  the  exception,  holding  with  the  master,  that 
the  appellant  should  be  allowed  upon  this  receipt  J34.50. 

The  second  exception  to  the  decree  is,  that  the  Chan- 
cellor did  not  allow  a  credit  of  JlOO,  claimed  to  have 
been  endorsed  on  the  bond,  on  or  about  the  day  <tf  its 
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date.  It  is  evident,  on  inspection,  that  a  slip  has  been  cut 
from  the  margin  of  the  bond,  and  the  evidence  shows 
Batisfactorily  that  a  receipt  for  some  amount  was  upon  it ; 
but  what  amount,  or  whether  for  principal  or  interest,  is 
not  clearly  shown.  The  Chancellor  concurred  with  the 
master  in  holding  that  there  was  a  full  extinguishment 
of  interest  up  to  the  19th  of  October,  1844,  regarding  the 
receipt  cut  from  the  bond  as  containing  an  amount  of  in- 
terest not  included  in  the  other  receipts  endorsed  upon 
the  bond.  In  this,  I  think,  he  decided  correctly.  There 
are  certainly  circumstances  creating  a  suspicion  that  the 
receipt  destroyed  was  for  a  larger  amount;  but  there  is 
not  sufficient  proof  to  warrant  the  court  in  so  deciding. 

The  third  exception  is,  that  the  Chancellor  disallowed 
the  other  exceptions  of  the  defendant  below  to  the  mas- 
ter's report.  There  is  no  evidence  in  the  case  to  sustain 
these  exceptions.  The  report  in  said  particulars  was  cor- 
rect, and  the  order  of  the  Chancellor  overruling  the  ex- 
ceptions should  be  sustained. 

The  fourth  exception  is,  that  the  obligee  mutilated 
the  bond,  cutting  off  a  part  of  the  margin,  and  mutilating 
the  receipts  upon  it.  The  answer  is,  that  the  instrument 
itself  is  not  mutilated.  The  mere  cutting  the  margin  of 
the  paper  upon  which  a  bond  is  printed  or  written  is  not 
a  mutilation  of  the  instrument  itself.  It  is  no  part  of  the 
bond,  as  a  legal  instrument,  where  the  paper  has  been 
mutilated  for  the  purpose  of  destroying  a  receipt  or  other 
endorsement  upon  the  paper :  the  strongest  presumptions 
may  be  raised  against  him  touching  the  instrument  muti- 
lated or  destroyed,  but  it  is  no  mutilation  or  alteration  of 
the  bond  itself,  and  cannot  vitiate  that  instrument. 

The  decree  of  the  Chancellor  was  reversed  by  the  fol- 
lowing vote : 

For  affirmance — ^None. 

For  reversal — Chibf  Justice,  Judges  Haines,  Rybrson, 

COEKBIUSOH,  BiSLBT,  YaLBNTINS,    ElMBB^  OgDEN,   SwaIN, 

VaEDSNBUBaH,  Potts,  Wood. 
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Between  Peter  Wortman,  appellant,   and  Nichous 
Skinner  and  others,  respondents. 

If  an  administrator,  at  public  or  private  sale,  sells  lands  apon  an  agreemeBt, 
made  before  or  at  the  sale,  that  the  lands  are  to  be  bid  off  in  the  name  of 
some  other  person,  but  for  his  benefit,  equity  will  set  aside  the  proceeding 
as  fraudulent  in  law.  But  any  agreement  made,  however  soon  aftenmrdi, 
with  the  purchaser  for  a  conveyance  to  the  administrator  is  not  within  ths 
rule. 

The  rule  has  its  operation  on  the  tale,  and  the  land  is  again  instantly  firee  for 
all  the  world  to  purchase. 

Where  two  administrators  sell  land  under  an  order  of  the  Orphans  Court,  lod 
one  only  of  them  executes  the  deed,  equity  will  enjoin  the  heirs  from  proi^ 
cuting  an  ejectment  to  recover  back  the  land  upon  the  ground  of  neb 
irregularity. 


The  facts  of  the  case  sufficiently  appear  in  the  opinions 
delivered. 

The  cause  was  argued  in  the  Court  of  Chanceiybv 
J.  J,  Scojield  and  V,  Dalrimple  for  the  complainant  below, 
who  is  the  appellant  in  this  court,  and  by  Jacob  Vamtiff- 
and  J.  ^V,  Miller  for  defendants.  From  the  decree  made 
in  the  Court  of  Chancery  the  complainant  appealed. 

The  following  opinion  was  furnished  by  the  Chancellor, 
as  containing  his  reasons  for  the  decree. 

Williamson,  C.  The  land  in  dispute  consists  of  two 
tracts  of  land  in  Morris  county,  one  lot  called  the  Qnim- 
by  lot,  of  ninety-one  acres,  the  other  the  still-house  lot, 
of  one  hundred  and  nineteen  acres.  Nicholas  Emmons 
died  in  1821,  seized  of  this  land,  and  of  considerable 
other  land  in  the  county  of  Morris.  He  left  ten  children. 
The  defendants  are  the  heirs  at  law  of  Catharine  Skinner, 
one  of  the  ten  children,  who  died  in  1828,  leaving  a  hus- 
band who  survived  her,  and  died  in  1831.  The  defend- 
ants brought  an  ejectment  in  the  Morris  court  to  recover 
the  two  tracts  of  land  of  the  complainant,  who  was  in 
possession  of  the  same.    The  defendants  claim  four  eqnsl 
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mdivided  eleventh  parts  of  the  two  tracts  as  heirs  at  law 
f  their  mother.  Nicholas  Skinner,  one  of  the  defend- 
jits,  claims,  in  addition  to  the  one  eleventh  as  heir  of  his 
QOther,  two  tenths,  which  he  purchased  of  Abraham  N". 
Smmons,  one  of  the  children  of  Nicholas,  and  of  James 
)arr  and  Sarah  his  wife,  which  Sarah  was  one  of  the 
laughters  of  Nicholas  Emmons,  and  three  equal  undi- 
ided  tenths  of  one  equal  undivided  tenth  as  grantee  of 
hree  grandchildren  of  Nicholas  Emmons.  The  com- 
plainant and  Isaac  Emmons  were  the  administrators  of 
ificholas  Emmons.  All  the  lands  of  the  intestate  were 
old  under  an  order  of  the  Orphans  Court.  The  com- 
)lainant  claims  title  to  the  premises  in  controversy  in  the 
ijectment  through  John  Cooper  and  Jacob  Emmons, 
vho,  the  complainant  alleges,  were  the  purchasers  from 
he  administrators  under  the  order  of  the  court. 

The  complainant's  bill  admits  the  irregularity  of  the 
)roceedings  in  the  Orphans  Court,  by  virtue  of  which  the 
Ands  were  sold.  The  deeds  to  Cooper  and  Emmons  were 
3xecated  by  the  complainant,  as  the  acting  administrator 
rf  Nicholas  Emmons,  deceased.  He  had  no  power  or 
mthority  to  execute  such  a  deed  as  acting  administrator. 
The  proceedings  in  the  court  had  been  conducted  in  the 
oame  of  both  administrators.  They  were  directed  to  sell, 
and  their  joint  action  was  necessary  to  give  validity  to  a 
deed  to  the  purchaser.  But  the  complainant  asks  the 
equitable  interference  of  this  court  to  protect  his  title,  on 
the  ground  that  the  sale  was  bona  fde  made  by  the  acting 
administrator ;  that  the  price  was  the  full  value  of  the 
lands ;  that  the  consideration  money  was  paid  and  appro- 
priated to  pay  the  debts  of  the  intestate's  estate  under 
the  direction  of  the  court ;  and  iSnally,  upon  the  ground 
that  the  heirs  at  law  of  the  intestate,  under  some  of  whom 
the  defendants  claim,  acquiesced  in  the  proceedings 
through  which  the  complainant  acquired  his  title. 

The  defendants,  in  their  answer,  allege  that  the  pro- 
oeedingB  of  the  Orphans  Court  were  firaadalently  con- 
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triyed  by  the  complainant  for  the  purpose  of  procuring 
title  to  the  land  in  himself;  that  the  personal  estate  was 
suihcient  to  pay  the  debts,  and  that  the  accounts  exhibited 
to  the  court,  which  made  the  representation  otherwise, 
were  made  up  of  fictitious  demands. 

If  there  was  moral  fraud  on  the  part  of  the  complain- 
ant, any  corrupt  management  or  contrivance  on  bis  part 
inducing  the  Orphans  Court  to  make  the  order  for  the 
sale  of  the  lands,  then  this  bill  should  be  dismissed. 

The  complainant  would  not  be  entitled  to  the  equitable 
interference  of  this  court  to  protect  or  ratify  an  imperfect 
or  informal  legal  title  procured  by  fraud.  Under  such 
circumstances,  the  complainant  should  be  left  to  stand 
upon  his  strict  legal  rights.  If  there  was  no  moral  fraud, 
then  the  court  may  properly  interpose  and  protect  the 
title  of  the  complainant  upon  such  equitable  terms  as, 
under  all  the  circumstances,  equity  and  good  conscience 
require  to  be  imposed. 

After  a  careful  examination  of  the  burthensome  mass  of 
testimony  which  has  been  taken  in  the  cause,  most  of  which 
is  wholly  useless,  and  worse  than  uselese,  for  it  throws  upon 
the  court  a  task  which  is  scarcely  endurable,  of  selecting  a 
grain  of  wheat  from  a  bushel  of  chaff,  I  have  arrived  at  die 
conclusion  that  the  evidence  will  not  justify  me  in  turning 
the  complainant  out  of  court  on  the  ground  of  ar\y positive 
fraud  which  has  been  practised  by  him.  The  facts  have 
created  doubts  in  my  mind  upon  this  issue  between  the 
parties ;  but  there  are  several  considerations  which  have 
induced  me  to  resolve  these  doubts  in  favor  of  the  com- 
plainant. The  proceedings  in  the  Orphans  Court  were 
grossly  irregular,  and  the  manner  in  which  the  estate  was 
administered  by  the  complainant  most  reprehensible.  If 
a  court  could  sanction  such  proceedings  as  the  record  in 
this  case  exhibits,  it  is  but  charitable  to  attribute  the  con- 
duct of  the  administrator  to  ignorance  and  negligence, 
rather  than  to  corruption. 

But  the  heirs  at  law  who  complain  of  fraud  wera  aware 
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of  the  proceedings  at  the  time.  Their  attention  was  called 
to  the  accounts  at  the  time  they  were  exhibited.  They 
cited  the  administrators  to  account,  and  when  the  ac- 
counts were  exhibited,  their  attention  was  called  to  them. 
They  had  the  benefit  of  counsel,  as  the  record  shows. 
That  was  the  time  to  expose  the  frauds,  if  any  existed. 
It  is  not  pretended  that  their  discovery  of  fraud  is  of  re- 
cent origin.  It  is  true  that  they  then  expressed  their 
dissatisfaction ;  but  that  was  the  opportune  time  for  ac- 
tion. More  than  fifteen  years  were  allowed  to  elapse  be- 
fore any  steps  were  taken  to  expose  the  alleged  frauds. 
It  is  difficult  for  the  complainant,  after  such  a  lapse  of 
time,  to  explain  many  items  of  an  account,  upon  the  cor- 
rectness of  which  strong  suspicions  are  now  cast.  Besides, 
many  of  the  mysteries  which  have  not  been  explained  iu 
relation  to  the  proceedings  in  the  Orphans  Court,  con- 
nected with  the  sale  of  the  lands,  have  resulted  in  part 
from  the  conduct  of  the  persons  interested,  upon  whom 
the  frauds  are  alleged  to  have  been  practised.  It  is  im- 
possible for  me  to  go  into  the  details — it  would  make  a 
volume.  But  take  for  illustration  the  matter  of  the 
awards.  Why  these  awards  were  made  ?  why  they  were 
assigned  to  Jacob  Emmons  ?  how  they  were  to  benefit,  or 
how  they  did  benefit  the  individuals  in  whose  favor  they 
were  made  ?  are  questions  to  which  no  satisfactory  an- 
swer can  be  given.  The  defendants  say  it  was  all  a  plan 
adopted  by  the  complainant  to  defraud  the  persons  inter- 
ested in  the  estate ;  but  this  conclusion  is  not  warranted 
by  the  evidence.  The  heirs  at  law,  the  alleged  dupes  of 
this  supposed  contrivance,  were  all  actors  with  their  eyes 
open.  They  signed  the  submissions,  and  were  active  in 
the  proceedings.  They  made  no  complaint  against  the 
awards ;  and  now,  when  no  one  can  explain  the  object  of 
all  these  proceedings,  they  ask  this  court  to  solve  the 
mystery  by  attributing  them  to  the  fraudulent  contrivance 
of  the  complainant.  Again,  as  to  the  proceedings  in  the 
Orphans  Court  to  procure  the  sale  of  the  lands,  there  is 
Vol.  I.  2  H 
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some  evidence  of  acquiescence  on  the  part  of  the  heirs. 
They  gave  to  the  complainant  powers  of  attorney  to  act 
for  them,  in  which  is  recited  the  willingness  of  the  heirs 
to  have  a  part  of  the  land  sold  for  the  payment  of  debts. 
Bat  without  adverting  to  any  other  considerations,  I  deem 
it  sufficient  to  say,  that  after  such  a  lapse  of  time,  and 
under  the  circumstances  which  surround  this  case,  the 
fraud  should  be  made  out  very  clearly.  There  is  a  doubt 
in  my  mind,  and  that  is  sufficient  to  bring  me  to  the  con- 
clusion that  the  issue  made  by  the  defendants  of  actual 
iraud  has  not  been  sustained. 

Although  it  is  not  necessary,  after  the  conclusion  to 
which  I  have  arrived  upon  the  question  of  fraud,  to  de- 
cide a  point  of  some  consequence  made  on  the  argument, 
it  has  received  due  consideration,  and  I  have  had  no  diffi- 
culty in  my  own  mind  in  settling  it.  On  behalf  of  the 
complainant,  it  was  insisted  that  the  question  of  fraud,  as 
to  the  proceedings  in  the  Orphans  Court,  could  not  be 
investigated  upon  this  bill  and^answer;  that  their  regu- 
larity or  validity  could  not  be  collaterally  called  in  ques- 
tion ;  and  that,  in  order  to  do  this,  defendants  should  have 
filed  a  cross-bill  putting  these  matters  directly  in  issue. 
But  all  these  matters  are  directly  in  issue  by  the  present 
pleadings.  They  are  made  by  the  bill  itself.  The  bill 
admits  the  irregularity  of  the  proceedings  of  the  Orphans 
Court,  and  asks  this  court  to  cure  the  defects  in  the  pro- 
ceedings, and  to  confirm  the  complainant's  title  under 
them.  The  bill  alleges  that,  although  irregular,  the  pro- 
ceedings were  bona  Jide,  and  it  is  upon  this  ground  that 
the  complainant  claims  he  is  entitled  to  the  protection  of 
a  court  of  equity.  The  answer  takes  issue  upon  these 
facts,  and  denies  the  bona  fides  of  the  proceedings  in  the 
Orphans  Court.  It  affirms  and  sets  up  a  defence  against 
the  complinanat's  equity  ;  that  they  were  fraudulent,  and 
thatthe  irregularities  were  all  contrivances  to  cover  up  the 
fraud  meditated  by  the  complainant.  Surely  no  plead- 
ings by  cross-bill  could  have  put  the  proceedings  of  the 


1858.]      COURT  OF  ERRORS  AND  APPEALS.         868 

Wortman  v,  Skiouer. 

Orphans  Court  more  directly  in  issue  than  they  are  by  the 
present  pleadings.  The  proposition  of  the  complainant's 
counsel  is  correct,  but  in  its  application  does  not  exclude 
the  investigation  of  the  fraud  alleged  in  this  case. 

No  cross-bill  was  necessary — the  issue  is  properly  before 
the  court  by  the  pleadings.  The  propriety  of  a  cross-bill 
may  frequently  be  judged  of  by  looking  at  the  decree 
which  must  follow  the  result  of  the  investigation.  In 
this  case,  had  the  court  determined  that  the  proceedings 
of  the  Orphans  Court  were  fraudulent,  the  decree  simplj' 
would  have  been  to  dismiss  the  bill.  If  the  defendant 
had  set  up  some  equitable  title,  and  prayed  for  affirmative 
relief,  and  a  decree  that  their  title  should  be  established 
and  confirmed,  then  a  cross-bill  would  have  been  neces- 
sary. But  the  defendants  ask  for  no  decree.  The  com- 
plainant comes  with  an  equitable  title,  and  asks  the  court 
to  protect  it.  The  defendants  come  in,  and  say  that  no 
such  decree  should  be  made  because  the  complainant's 
title  was  procured  by  fraud,  and  they  ofter  to  prove  the 
fraud.  Certainly  there  can  be  no  rule  of  pleading  to  pre- 
vent the  defendants  making  such  a  defence  by  their  an- 
swer, and  no  rule  of  evidence  to  prevent  their  proving  it. 

To  what  relief  is  the  complainant  entitled  ?  The  prayer 
of  his  bill  is,  that  his  title  in  the  said  premises  may  be 
decreed  to  be  valid,  and  that  the  defendants  be  decreed 
to  confirm  his  title,  so  far  as  they  may  have  any  right  or 
claim  thereto,  and  for  general  relief.  If  John  Cooper  and 
Jacob  Emmons  were  the  real  purchasers  at  the  adminis- 
trator's sale,  purchasing  in  their  own  right,  and  subse- 
quently the  complainant  purchased  of  them,  there  being 
no  positive  fraud  proved,  this  court  would  protect  the 
complainant's  title  against  the  legal  consequences  of  any 
mere  irregularities  in  the  proceedings  in  the  Orphans 
Court  relating  to  the  sale  of  the  land.  If  the  administra- 
tor was  the  purchaser,  either  directly  or  indirectly,  at  his 
own  sale,  the  court  may  in  this  suit  declare  him  a  trustee 
for  the  heirs  at  law,  and  reimburse  him  any  advances  be 
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may  have  bona  fde  made  for  the  protection  of  the  title. 
Mulford  V.  Bowen  and  others^  1  Stockton  797.     I  am  per- 
fectly satisfied  from  the  evidence,  although  the  property 
was  struck  off  to  John  Cooper  and  Jacob  Emmons,  that 
they  were  but  the  nominal  purchasers,  and  that  they  acted 
as  mere  agents  to  transmit  the  title  to  the  complainant. 
In  March,  1824,  the  order  to  sell  was  made,  and  the  sale 
was  made  July,  1825.     On  the  20th  of  May,  1829,  a  deed 
was  made  for  the  still-house  lot  to  John  Cooper  by  the 
complainant,  as  acting  administrator,  for  the   considera- 
tion, expressed  therein,  of  $687.    By  deed  bearing  date 
the  25th  of  May,  1829,  and  for  the  same  consideration 
expressed  therein  as  in  the  deed  to  Cooper  of  $687,  John 
Cooper  reconveyed  the  still-house  lot  to  the  complainant. 
Both  deeds  were  acknowledged  on  the  same  day,  the  25th 
of  May,  1829,  and  recorded  the  11th  of  June,  1830.    In 
July,  1832,  the  complainant  was  cited  to  account    He 
charges  himself  in  his  accounts,  which  were  exhibited  to 
the  court  in  September,  1832,  under  date  of  July  2d,  1825, 
*'  To  amount  of  sales  of  ninety-one  acres  off  of  the  south 
part  of  the  homestead  farm,  at  $5.35  per  acre,  Jacob  Em- 
mons purchaser,  $486.85,'*  and  "to  amount  of  sales  of 
119  50-100  acres  of  the  aforesaid   homestead  farm,  at 
$5.75  per  acre,  Capt.  J.  M,  Cooper  purchaser.'*     In  a  sub- 
sequent part  of  his  account,  but  under  no  particular  date, 
are  the  following  charges:  "To  amount  of  sales  of  the 
lot  called  the  south  part  of  the  homestead  farm,  more  than 
sold  for  at  vendue,  ninety-one  acres,  at  $3.15  per  acre, 
$286.65,**  and  "to  amount  of  sales  of  still-house  lot,  more 
than  sold  for  at  vendue,  119  50-100  acres,  at  $2.75  per 
acre,  $328.62.     On  the  18th  of  March,  1834,  the  com- 
plainant made  his  report  of  sales.     At  that  time  he  held 
himself  the  deed  for  the  still-house  lot.     He  also  held  a 
deed  from  Jacob  Emmons  for  the  Quimby  lot,  bearing 
date  the  23d  of  March,  1833,  although  at  that  date  Em- 
mons had  no  title  for  the  lot.     On  the  20th  of  March, 
1834,  two  days  after  the  report  of  sales,  and  a  year,  within 
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three  days,  after  Jacob  Emmons  had  executed  a  deed  to 
hira  for  the  Quimby  lot,  he,  as  acting  administrator,  con- 
veyed the  Quimby  lot  to  Jacob  Emmons.  Both  deeds 
express  the  same  consideration,  but  the  deed  from  Em- 
mons to  the  complainant  is  not  acknowledged  till  1840, 
and  is  recorded  in  1841.  The  explanation  of  all  these 
confused  dates  is  to  be  found  in  the  fact,  that  Cooper  and 
Emmons  were  acting  as  the  mere  agents  of  the  complain- 
ant. 

The  complainant,  in  his  bill,  attempts  an  explanation  of 
this  transaction,  as  it  appears  upon  the  record  and  by  the 
date  of  the  deeds.  He  admits  that  the  property  was  not 
struck  off  to  Cooper  and  Emmons  as  the  real  purchasers, 
but  makes  this  representation:  that  when  the  property  was 
struck  off,  it  was  supposed  by  some  to  be  at  a  low  price, 
and  it  was  understood  and  agreed  by  the  said  administra- 
tors and  the  heirs,  who  were  then  present,  that  it  should 
be  struck  off  to  the  said  Cooper  and  Emmons,  and  if  there 
could  be  obtained  for  the  property  afterwards  a  better 
price  at  private  sale,  or  otherwise,  it  should  be  conveyed 
to  such  person  as  would  give  an  advanced  price,  and  that 
Cooper  and  Emmons  consented  to  hold  the  property  for 
the  benefit  of  the  estate ;  that  the  property  w^as  not  taken 
possession  of  by  Cooper  and  Emmons  as  purchasers;  and 
after  waiting  two  years,  or  thereabouts,  and  not  being  able 
to  obtain  a  larger  price,  the  complainant  agreed  with  the 
heirs,  or  such  of  them  as  appeared  to  be  interested,  and 
with  the  knowledge  of  the  others,  to  take  the  said  pro- 
perty at  a  certain  price  agreed  upon  by  the  complainant 
and  the  said  heirs — one  lot  for  $286.65  more  than  it  was 
struck  off  for,  and  the  other  for  $228.62  more  than  it 
was  struck  off  for.  The  explanation,  at  best,  is  but  a 
poor  one,  and  as  poor  as  it  is,  is  not  proved.  If  this  was 
a  bona  fde  purchase  made  by  the  complainant,  how  is  it 
that  the  arrangement  was  made  with  some  of  the  heirs, 
and  with  the  knowledge  only  of  the  others?  Why  doea 
not  the  complainant  name  the  heirs  with  whom  thd 
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agreement  was  made?  The  complainant  admits  that  the 
first  agreement  made,  when  the  property  was  struck  off 
to  Cooper  and  Emmons,  was  made  with  the  heirs  then  pre- 
sent.  How  many  of  the  ten  heirs  were  then  present,  the 
the  bill  does  not  state.  The  fair  presumption  is,  that 
mentioning  the  number  would  not  have  strengthened 
the  complainant's  case.  He  states  that  when  the  second 
agreement  was  made,  it  was  with  such  of  the  heirs  as 
appeared  to  be  interested,  and  with  the  knowledge  of  the 
others. 

But  there  is  no  proof  that  comes  up  even  to  this  imper- 
fect statement.    It  certainly  is  not  true  that  any  agree- 
ment was  made  by  the  administrators  and  the  heirs  pre- 
sent at  the  sale  that  the  property  should  be  struck  off  to 
Cooper  and  Emmons  upon  the  agreement  stated  in  the 
bill,  or  upon  any  other  agreement  or  understanding.   I 
do  not  recollect  any  evidence  in  the  cause  to  show  that 
any  one  of  the  ten  heirs  was  present  at  the  sale.    But  the 
administrator,  Emmons,  was  not  there ;  and  while  every- 
thing is  represented  to  have  been  done  by  both  the  ad- 
ministrators, one  of  them,  Emmons,  was  absent  several 
hundred  miles  distant  at  that  time,  and  was  never  con- 
sulted as  to  the  sale,  and  in  fact  knew  nothing  about  it. 
There  is  no  proof  that  the  heirs  made  any  agreement  that 
the  property  should  be  struck  oft*  to  Cooper  and  Emmons, 
or  of  the  subsequent  sale  to  the  complainant,  or  there 
ever  was  in   fact    such    agreement    made  by  any  one. 
There  is  no  evidence  that  the  heirs  had  any  knowledge 
that  Cooper  and  Emmons  were  mere  nominal  purchasers, 
or  of  the  subsequent  agreement  made  with  the  complain- 
ant to  take  the  conveyance  of  the  Quimby  and  still-house 
lots.     Everything  attendant  upon  the  transaction  was  cal- 
culated to  conceal  all  knowledge  of  its  true  character  from 
the  heirs;  there  were  no  deeds  executed  until  years  after 
the  sale.     The  deed  for  one  property  was  not  made  until 
four  years  after  the  sale,  and  for  the  other,  not  until  nine 
years  after.     There  was  no  deed  to  the  complainant  on 
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record  for  one  of  the  properties  until  more  than  fifteen 
years  after  the  sale  by  the  administrators.  No  report  of 
sales  was  made  for  more  than  sixteen  years ;  in  fact  every 
avenue  to  information  was  closed  up  by  the  complainant 
himself. 

The  complainant  has  totally  failed  to  show  any  such 
acquiescence  on  the  part  of  the  heirs  as  will  deprive  them 
of  any  of  their  equitable  rights.  Besides,  there  could 
have  been  no  acquiesence  that  would  bind  these  defend- 
ants. They  claim  under  their  mother,  who  died  in  1828. 
The  deed  to  Cooper  was  made  a  year  after,  and  all  mate- 
rial transactions  were  subsequent  to  the  death  of  the  de- 
fendant's mother  and  while  they  were  infants.  It  ap- 
pears to  me  perfectly  clear  that  the  complainant  can  only 
hold  the  property  as  against  these  defendants  as  their 
tncsteCj  and  that  the  accounts  between  them  are  to  be  set- 
tled in  reference  to  such  relationship. 

The  complainant  is  entitled  to  be  reimbursed  the  pur- 
chase money  he  paid  or  accounted  for  in  his  settlement 
with  the  Orphans  Court,  and  the  interest  on  the  same, 
and  he  must  account  for  the  rents  and  profits  since  he 
first  took  possession. 

There  were  one  or  two  matters  which,  on  the  argu- 
ment, it  was  insisted  should  be  considered  as  equitable 
liens  on  the  property,  should  the  court  hold  the  complain- 
ant a  mere  trustee.  On  the  15th  of  May,  1822,  Nathaniel 
Skinner  and  his  wife,  the  parents  of  the  defendants,  ex- 
ecuted to  Jacob  Emmons  a  mortgage  on  all  their  interest 
in  the  real  estate  of  Nicholas  Emmons,  deceased,  to  se- 
cure the  sum  of  six  hundred  dollars.  Jacob  Emraons 
died  leaving  a  will,  by  which  he  made  the  complainant 
his  residuary  legatee.  The  complainant  was  executor  of 
the  will,  and  this  mortgage  came  into  his  hands  as  such 
executor.  lie  now  produces  the  mortgage,  and  claims 
the  amount  due  on  it  as  a  debt  secured  by  a  lien  on  the 
land  in  dispute.  The  defendants  set  up,  in  their  answer, 
that  Nathaniel  Skinner  and  his  wife  did  not  owe  any- 
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thing  to  Jacob  Emmons  at  the  time  the  mortgage  was 
given ;  that  Skinner  at  that  time  was  much  embarrasBed, 
and  that  the  object  of  the  mortgage  was  to  defeat  his  cre- 
ditors. If  this  were  so,  it  could  not  help  the  defendants. 
The  mortgage  was  good  between  the  parties  to  it;  and 
neither  the  mortgagors,  or  any  persons  claiming  nnder 
them  as  heirs  or  otherwise,  could  ever  defeat  the  mort- 
gage on  such  ground.  But  I  do  not  think,  under  all  the 
circumstances,  that  this  mortgage  should  be  considered  as 
an  equitable  lien  in  the  complainant's  hands  for  the  pro- 
tection of  his  title. 

It  constituted  no  part  of  the  consideration  which  the 
complainant  gave  for  the  property.  It  is  evident,  when 
the  administrators  struck  oft'  the  property  to  Cooper  and 
Emmons,  it  was  understood  that  the  property  was  sold 
free  of  this  mortgage,  and  that  when  Jacob  Emmons  con- 
veyed to  the  complainant  the  property  was  considered 
unencumbered.  This  mortgage  was  never  assigned  or 
handed  over  to  the  complainant  for  the  purpose  of  pro- 
tecting his  title.  I  do  not  consider,  therefore,  that  this 
should  be  considered  an  equitable  lien  upon  this  pro- 
perty. 

Again,  it  appears,  by  the  final  accounts,  that  there  was  a 
deficiency  of  $757.44  of  assets  to  pay  the  debts. 

It  is  insisted  that  the  defendants  should  pay  to  the 
complainant  their  proportion  of  this  amount,  and  that 
such  proportion  should  be  decreed  a  lien  upon  their  in- 
terest in  the  land. 

The  manner  in  which  this  estate  was  administered,  the 
circumstances  attending  its  final  settlement,  in  connection 
with  the  evidence  that  has  been  adduced  to  show  that  if 
there  was  not,  there  ought  to  have  been  assets  more  than 
sufiicient  to  meet  the  deficiency,  present  the  case  to  the 
court  in  an  aspect  which  does  not  entitle  the  complainant 
to  invoke  the  aid  of  this  court  to  make  good  the  deficien- 
cy. It  is  not  to  be  forgotten  that  it  is  not  the  defendants 
who  are  invoking  the  powers  of  a  court  of  equity  to  pro- 
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tect  their  title.  All  they  ask  is  to  be  left  to  their  legal 
rights.  My  conclusion  is,  that  all  the  complainant  is  en- 
titled to,  in  taking  the  accounts,  is  the  amount  he  ac- 
counted for  to  the  Orphans  Court  and  the  interest.  As 
to  the  amount  of  interest  which  the  defendants  have  in 
the  land,  I  do  not  understand  that  there  is  any  dispute, 
except  as  to  an  interest  which  Nicholas  Skinner  pur- 
chased of  Sarah  Corwin,  and  to  that  it  appears  that  the 
complainant  had  a  deed  from  Sarah  Corwin;  the  deed 
was  executed  to  Skinner.  If  there  is  any  serious  dispute, 
however,  as  to  the  quantity  of  interest  of  the  defendants 
in  the  land  in  controversy,  I  will  hear  counsel  upon  that 
question. 

The  appeal  was  argued  by 

A.  C.  M,  Pennington  and  P.  D,  Vroom,  for  appellant. 

Jacob  Vanaiia  and  J.  W.  3Iillerj  for  respondents. 

The  following  opinion  was  delivered  by 

Vredenburgh,  J.  In  1848,  N.  Skinner  and  others,  the 
appellees  in  this  court,  and  the  defendants  below,  brought 
an  ejectment  against  Wortman,  the  appellant  and  the 
complainant  below,  in  the  Morris  circuit,  to  recover  cer- 
tain undivided  shares  of  two  tracts  of  land. 

The  ejectment  being  noticed  for  trial,  Wortman,  in 
1852,  filed  his  bill  in  Chancery  against  the  defendants, 
stating  that  both  parties  claimed  title  under  one  X.  Skin- 
ner, who  died  intestate  in  1821 ;  that  he  and  one  Isaac 
Emmons  were  the  administrators  of  said  deceased,  and 
as  such,  were  ordered  by  the  Orphans  Court  of  Morris, 
in  March  term,  1824,  to  sell  the  said  land  to  pay  debts ; 
that  they  did  so  sell  them,  on  the  2d  July,  1825,  to  John 
Cooper  and  Jacob  Emmons;  that  his  co-administrator 
having  moved  out  of  the  state,  he  alone  executed  the 
deeds  to  Cooper  and  Emmons,  received  the  consideration 
money,  and  paid  it  out  to  the  creditors,  and  that  after- 
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wards  the  said  purchasers  conveyed  the  same  to  him,  the 
complainant ;  that  the  defendants  claim  title  as  heirs  at 
law  of  the  said  intestate,  and  that  his  reasons  for  coming 
into  Chancery  are,  that  he  expects  that  the  defendants 
intend  to  impeach  his  title  at  law — ^first,  upon  an  alleg»» 
tion  that  the  deeds  so  made  to  Cooper  and  Emmons  were 
in  trust  for  himself;  and  secondly,  upon  the  ground  that 
said  deeds  are  signed  by  himself  only,  and  not  by  both 
administrators ; — and  he  insists  that  he  is  not  compelled 
to  run  the  hazards  of  this  informality  at  law,  but  is  enti- 
tled to  have  his  title  confirmed  and  quieted  in  equitj. 
He  therefore  prays  an  injunction  that  his  title  maybe 
decreed  to  be  valid ;  that  the  defendants  be  decreed  to 
confirm  the  same,  and  for  other  relief. 

The  defendants  answering  admit  that  they  claim  as  m 
said  bill  is  alleged,  and  that  the  deeds  wera  made  to  said 
Cooper  and  Emmons,  and  by  them  to  complainant,  as 
charged,  but  say  that  they  know  nothing  about  the  pre- 
tended sale  on  the  2d  July,  1825,  and  deny  that  the  said 
Cooper  and  Emmons  were  bona  fide  purchasers ;  and  they 
aver  that  the  said  deeds  from  the  complainant  to  them, 
and  from  them  to  the  complainant,  were  executed  on  the 
same  day,  and  were  only  colorable  and  to  enable  the  com- 
plainant to  get  the  lands,  and  that  they  are  void  in  law 
and  equity,  and  they  ask  for  no  relief.  The  Court  of 
Chancery  decreed  that  the  complainant  was  not  entitled 
to  his  specific  relief  because  Cooper  and  Emmons  were 
merely  nominal  purchasers,  and  that  they  acted  as  mere 
agents  to  transmit  the  title  to  the  complainant ;  that  he 
must  account  to  them  for  the  rents  and  profits  from  the 
1st  of  April,  1827,  to  the  present  time,  and  upon  being 
credited  out  of  such  rents  with  the  purchase  money  and 
interest,  convey  to  the  defendants  free  from  all  encum- 
brances. 

From  this  decree  the  complainant  has  appealed. 

Two  general  questions  are  presented  for  consideration. 

Ist.  Is  the  decree  right  as  it  stands  ? 
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2d.  If  not,  what  should  be  the  action  of  this  court 
thereon  ? 

First.  Is  the  decree  right  as  it  stands  ? 

The  whole  decree  is  based  upon  the  finding  below  that 
the  complainant  is  a  trustee  for  the  defendants. 

Do  the  pleadings  and  proofs  show  that  the  complainant 
In  this  matter  was  in  fact  but  a  trustee  for  the  defendants  ? 
If  they  do,  it  must  be  upon  the  ground  that  he  has  been 
guilty  of  fraud,  either  in  fact  or  in  law.  As  to  fraud  in 
fact,  the  Chancellor  was  of  opinion  that  it  was  not  proved. 
In  this  I  entirely  concur.  Not  only  have  the  pleadings 
and  proofs  failed  to  satisfy  me  of  actual  fraud,  but  in  this 
mass  of  rubbish,  the  collections  of  over  a  quarter  of  a 
century,  I  have  not  been  able  to  find  a  scintilla  of  it.  I 
see  in  it  yrregularities,  a  total  want  of  guarding  against 
any  accusation  of  fraud,  but  upon  every  question  touch- 
ing the  real  merits  of  the  transaction  I  see  nothing  but 
the  evidence  of  the  most  scrupulous  good  faith ;  and  if 
the  declining  years  of  the  complainant  are  now  harassed 
by  this  litigation  at  the  instigation  of  these  heirs,  it  is 
probably  owing  to  the  fact,  that  in  his  early  manhood  he 
guarded  with  more  care  than  the  law  enjoined  upon  him 
the  interest  of  their  ancestors. 

Second.  Has  the  complainant  been  guilty  of  fraud  in 
law  ? 

It  is  insisted  by  the  defendants,  and  so  found  by  the 
Chancellor,  that  the  sale  by  the  administrators  to  Cooper 
and  Emrnons  was  only  colorable ;  that  Cooper  and  Em- 
mons bid  oft'  the  property  for  the  complainant,  and  after- 
wards made  the  deeds  to  him  in  pursuance  of  that  ar- 
rangement. If  this  be  so,  it  would  be  a  legal  fraud,  ren- 
dering them  voidable  in  equity,  however  honest  the  thing 
might  be  in  fact. 

Let  us  first  see,  before  considering  the  evidence,  what 
this  doctrine,  as  applied  to  the  case  before  us,  really  is. 
My  understanding  of  it  is  this — that  if  an  administrator, 
at  public  or  private  sale,  sells  land  to  another,  upon  an 
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agreement  made  before  or  at  the  sale,  that  such  person 
shall  buy  or  bid  oft*  not  for  himself  or  for  others,  but  for 
the  administrator,  that  the  purchase  money  is  to  come 
from  him,  and  the  deeds  made  from  him  to  the  bidder, 
and  by  the  bidder  back  again  to  the  administrator,  in 
pursuance  of  said  agreement,  then  equity  will  set  aside 
the  proceedings  as  fraudulent  in  law.  But  if  the  purchaser 
bids  not  for  the  administrator,  but  for  himself  or  for  die 
heirs  of  the  deceased,  or  for  anybody  else,  then  the  prin- 
ciple does  not  apply.   The  rule  was  made  from  considera- 
tions of  public  policy,  to  prevent  the  land  from  being 
sold  under  value  by  the  secret  machinations  of  the  ad- 
ministrator ;  and  therefore  such  agreement  and  arrange- 
ment must  be  made  and  exist  before  and  at  the  very  in- 
stant of  the  sale.    Any  agreement  made,  however  soon 
after  it  is  struck  oft*  by  the  administrator  to  the  purchaser, 
is  not  within  the  letter,  the  spirit,  or  the  meaning  of  the 
rule.    The  rule  has  then  had  its  operation  upon  the  sale, 
and  the  land  is  again  instantly  free  for  all  the  world  to 
purchase.    The  very  reason  for  establishing  the  original 
rule  requires  this  construction  of  it,  otherwise  it  would 
produce  the  very  evil  it  was  intended  to  guard  against, 
by  restricting  to  that  extent  the  power  of  the  purchaser 
to  alienate.    Applying  these  principles  to  the  case  before 
us,  if  Cooper  and  Emmons,  on  the  2d  July,  1825,  bid  off 
this  property  for  the  complainant,  which  was  carried  out 
by  the  subsequent  execution  of  the  deeds  to  the  complain- 
ant, then  the  complainant  was  at  that  time,  and  has  been 
ever  since,  but  a  trustee  for  the  defendants,  and  his  title 
is  voidable  in  equity.  But  if  such  was  not  the  fact — if  the 
purchase  was  made  on  the  2d  July,  1825,  not  for  the  com- 
plainant or  for  his  benefit,  but  for  the  benefit  of  Cooper 
and  EmmoLS  or  of  the  heirs  of  N.  Skinner,  and  the  deeds 
from  Cooper  and  Emmons  to  the  complainant  was  by  vir- 
tue of  an  arrangement  made  after  the  2d  July,  1825,  then 
there  was  no  legal  fraud  in  the  transaction.   Immediately 
after  the  property  was  struck  oS  on  the  2d  July,  IS^ 
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the  complainant  had  as  good  a  right  to  buy  from  those  to 
whom  the  property  had  been  struck  off  as  anybody  else, 
and  it  would  then  be  in  him  fraud,  neither  actual  nor 
legal.  Equity  only  looks  to  getting  the  highest  price  for 
the  property ;  everything  else  is  in  its  eye  mere  formality. 

It  will  be  recollected  that  the  complainant  was  no  heir 
of  the  intestate.  His  mother  was,  but  not  he. 

How  stands  the  fact,  then,  upon  the  pleadings  and 
proofs?  Did  Cooper  and  Emmons,  on  2d  July,  1825,  bid 
off  this  property  for  the  benefit  of  the  complainant  or  for 
the  benefit  of  the  heirs  of  N.  Skinner?  If  for  the  former, 
it  was  fraud  in  law — if  for  the  latter,  it  was  not. 

The  bill  avers  that  the  sale  of  said  land  was  made  by 
said  Cooper  and  Emmons  for  the  largest  price  they  could 
get  for  the  same  at  public  sale,  and  deeds  subsequently 
made  to  them ;  therefore  that  such  sale  was  made  on  the 
2d  July,  1826,  in  pursuance  of  the  order  of  the  Orphans 
Court  and  of  advertisements  made  according  to  law,  and 
that  the  lands  were  sold  to  them  at  public  sale  in  a  fair 
and  open  manner  to  the  highest  bidder,  and  for  a  fair  and 
full  consideration,  and  for  as  much  as  could  be  obtained 
for  the  same,  and  in  good  faith  and  for  the  best  interest 
of  the  estate  and  for  the  benefit  of  the  heirs  of  N.  Skin- 
ner ;  that  the  complainant,  after  waiting  two  years  in 
hopes  of  receiving  the  purchase  money,  and  neither  the 
heirs  nor  their  agents.  Cooper  and  Emmons,  paying  it, 
and  the  property  being  in  a  very  low  condition,  and  bring- 
ing little  to  the  estate,  and  the  heirs  being  unable  to  get 
any  advance  upon  the  bid,  he  voluntarily,  two  years  after 
the  sale,  about  the  5th  of  April,  1827,  stepped  forward 
and  bought  the  property  of  Cooper  and  Emmons,  and 
actually  gave  to  them  $615.27  more  than  they  had  agreed 
to  pay,  and  thus  not  only  enabled  them  to  perform  their 
contract,  but  also  appropriated  the  advance,  as  well  as  the 
ori^nal  sum,  to  the  benefit  of  the  heirs,  and  then,  in 
pursuance  of  said  purchase,  went  into  possession,  which 
he  has  ever  since  retained. 

Vol.  I.  2  I 
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If  this  be  true,  the  property,  on  the  2d  July,  1825,  was 
not  sold  for  the  benefit  of  the  administrator,  but  for  the 
benefit  of  the  heirs.  The  complainant  was  no  trustee  of 
the  defendants,  nor  within  the  letter  or  spirit  of  the  rule. 

The  answer  is  very  voluminous,  but  only  an  infinitesi- 
mal part  is  upon  personal  knowledge.  It  piles  up  a  vast 
mass  of  allegations  of  fraud  in  fact ;  but  I  have  been  un- 
able to  find  in  it  any  allegation,  even  upon  belief  or  in- 
formation, that  the  sale  of  the  2d  July,  1825,  was  for  the 
benefit  of  the  complainant,  or  any  denial  of  the  allega- 
tion, that  the  sale  of  the  2d  July,  1825,  was  for  the  bene- 
fit of  the  heirs.  The  answer  alleges  that  there  was  no 
sale  at  all  to  anybody  at  any  time,  and  that  when  the  deeds 
were  made  to  Cooper  and  Emmons  they  were  made  under 
an  agreement  that  the  property  was  to  be  immediately 
deeded  back  to  the  complainant.  But  this  was  some  two 
years  after  the  sale  of  the  2d  July,  1825,  and  after  the 
complainant  himself  alleged  he  had  made  his  contract 
with  Cooper  and  Emmons  to  purchase  it  of  them. 

It  is  a  matter  of  no  concern  what  took  place  in  that  re- 
gard then — the  vital  question  is  what  took  place  on  the  2d 
July,  1825,  before  and  when  the  property  was  struck  off 
to  Cooper  and  Emmons.  All  I  have  discovered  in  the 
answer  upon  this  point  is,  that  they  have  no  knowledge 
of  their  own  about  the  pretended  sale,  in  said  bill  alleged 
to  have  been  made  on  the  2d  July,  1825 ;  and  that,  from 
all  the  information  they  have  been  able  to  gather  in  rela- 
tion thereto,  they  are  led  to  and  verily  believe  that  there 
was  no  public  sale  of  said  lots,  or  either  of  them,  on  the 
2d  July,  1825,  or  at  any  other  time.  I  find  no  allegation 
in  the  answer,  even  upon  information  or  belief,  that  these 
lots  were  struck  oft*  on  the  2d  July,  1825,  for  the  benefit 
of  the  complainant,  so  that  the  question  is  not  even 
raised  by  the  answer,  that  this  property,  on  the  2d  Juljr, 
1825,  was  struck  off  for  the  benefit  of  the  complainant 
But  even  if  there  had  been  such  an  allegation  in  the 
answer,  we  should  want  some  proof  before  we  would 
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deem  it  to  be  so.  Where  the  deeds  from  the  administra- 
tors back  again  are  made  very  soon  after  the  sale,  it 
might  create  suspicion,  but  here  the  deeds  were  not 
made  for  a  long  time  afterwards ;  and  we  can  imagine 
many  other  reasons  for  the  retransfer  besides  an  original 
agreement  to  that  effect.  But  if  there  was  any  doubt  upon 
the  pleadings,  the  question  is  entirely  cleared  up  by  the 
evidence.  There  is  but  one  unvarying  current  of  testi- 
mony by  all  the  witnesses  who  were  present,  or  who 
knew  anything  of  the  transaction,  that  the  sale  of  the  2d 
July,  1825,  was  for  the  benefit  of  the  heirs,  and  not  of  the 
administrator,  and  that  the  interest  of  the  administrator 
arose  about  two  years  afterwards,  and  upon  an  entirely 
new  and  distinct  consideration.  It  appears  to  me,  there- 
fore, that  the  sale  by  the  complainant  to  Cooper  and  Em- 
mons was  not  fraudulent  in  law,  and  that  the  complain- 
ant is  not,  and  never  was  in  that  regard  the  trustee  for 
the  defendants,  and  that,  consequently,  the  decree  must 
be  reversed. 

The  next  question  is,  shall  we  decree  specific  relief,  dis- 
miss the  bill,  or  remit  to  Chancery. 

Convinced,  as  I  am,  that  the  proceedings  of  the  com- 
plainant, however  technically  irregular,  have  been  entirely 
upright  and  honest,  and  that  the  last  ten  years  of  his  life 
have  been  unjustly  annoyed  with  this  litigation,  I  think 
we  should  decree  specific  relief,  and  dispose  of  this  cause 
at  once  and  for  ever,  if  we  can  do  so  consistently  with 
the  law  and  the  evidence. 

First  Can  we  grant  specific  relief?  This  involves  the 
following  considerations. 

1st  Was  there  a  sale  at  all  on  the  2d  July,  1825. 

2d.  If  there  was,  was  it  made  by  both  administrators. 

8d.  If  it  was,  is  it  fraudulent  in  law, 

4th.  Or  was  it  fraudulent  in  fact. 

6tb.  If  it  was  a  bona  jvde  sale  by  the  two  administra- 
torsy  does  the  fact  that  the  deeds  were  signed  by  one  only 
of  the  administrators  afford  ground  for  equitable  relief. 
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First  Was  there,  on  the  2d  July,  1825,  any  sale  at  all? 

The  bill  avers,  under  oath,  that  there  was.  The  defend- 
ants, in  their  answer,  say  they  know  nothing  about  it, 
but  do  not  believe  there  was.  A  sale  was  demanded  by 
the  condition  of  the  estate — the  sole  object  of  all  these 
proceedings  was  to  effect  that  very  object ;  the  estate  was 
indebted  to  the  administrators,  and  it  was  only  through 
a  sale  he  could  expect  to  get  his  money.  He  applied  to 
the  court  for  power  to  sell,  and  they  so  ordered.  The  pre- 
mises were  repeatedly  advertised  for  sale  in  the  usual 
way.  At  these  sales,  all  the  other  lands  of  the  deceased 
were  sold,  and  are  still  held  by  the  purchasers.  The 
deeds  aver  the  sale.  In  1832,  the  complainant  charges 
himself  with  the  purchase  money,  and  disposes  of  it  in 
the  course  of  administration. 

The  report  of  sales  to  the  Orphans  Court,  in  1834, 
avers  that  the  premises  were  advertised,   and    exposed 
for  sale  on  the  2l8t  May,  1825,  and  adjourned  at  a  less 
bid  to  2d  July,  1825,  when  they  were  struck  off  and  sold 
to  Cooper  and  Emmons,  as  the  highest  bidders.    The  Or- 
phans Court,  in  their  order,  after  recitine^  that  it  appeared 
to  them  that  the  sales  had  been  advertised  according  to 
law,  decree  that  they  approve  and  confirm  the  same.  The 
complainant  himself  made  the  deed,  and  took  the  title 
under  the  faith  of  a  sale  on  the  2d  July,  1825.    All  par- 
ties, ten  needy  heirs,  living  on  and  near  the  premises,  and 
present  at  the  vendue,  acquiesced,  all  of  them,  in  it  as  a 
sale  from  July  2d,  1825,  until  1848,  and  then  this  suit  is 
brought  by  their  descendants.    The  account  given  by  the 
complainant  of  the  sale  is  entirely  rational  and  probable 
under  the  circumstances.  But  more  than  this,  both  Smith 
and  Van  Vliet  testify,  with   entire  clearness,  that  they 
were  present  on  the  2d  July,  1825,  and  that  these  lands 
were  then  publicly  struck  oft'  and  sold  by  the  adminis- 
trator to  Cooper  and  Emmons,  who  were  the  highest  bid- 
ders for  the  same,  for  the  benefit  of  the  heirs,  and  no  one 
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contradicts  them.  It  is  true  that  Cooper  and  Emmons  did 
not  bid  for  themselves,  and  that  was  understood  all  round. 
This  was  a  question  entirely  between  Cooper  and  Em- 
mons and  the  heirs.  It  did  not  make  it  less  a  sale  be- 
tween the  administrator  and  Cooper  and  Emmons.  The 
agreement  of  the  administrator,  that  if  Cooper  and  Em- 
mons were  the  highest  bidders,  it  should  be  struck  oft'  to 
them  for  the  benefit  of  the  heirs,  did  not  take  away  from 
it  the  character  of  a  sale.  It  was  struck  off*  to  bar  that 
very  conclusion,  and  for  the  very  purpose  of  making  it  a 
sale.  The  administrator  could  not  help,  if  he  sold  at  all, 
to  strike  it  off  to  the  highest  bidder,  nor  could  he  hinder 
them  from  bidding  it  oft*  for  whose  benefit  they  pleased ; 
and  whether  he  agreed  to  such  an  arrangement,  was  a 
matter  of  entire  indifference.  After  all  this,  it  is  too 
much  to  call  upon  us  to  doubt  the  fact,  that  on  the  2d 
July,  1825,  these  lots  were  publicly  struck  off"  and  sold 
by  the  complainant  to  Cooper  and  Emmons :  that  fact 
bound  the  complainant  to  the  creditors,  and  Emmons  and 
Cooper  and  their  principals,  the  heirs,  to  the  administra- 
tors for  the  purchase  money.  It  was  not  the  less  a  sale  by 
the  administrator  because  Cooper  and  Emmons  bought  it 
for  the  heirs  ;  nor  is  it  less  a  sale  by  the  administrators  be- 
cause they  saw  fit  to  indulge  Cooper  and  Emmons,  or 
their  principals,  the  heirs,  by  waiting  for  the  purchase 
money,  or  because  they  agreed  to  wait  for  it  for  some 
time,  to  enable  the  heirs  to  make  more  out  of  the  pro- 
perty. Cooper  and  Emmons  or  the  heirs  might  never 
comply,  or  might  be  long  in  making  payment;  but  it 
was,  as  between  the  administrators  and  the  creditors,  and 
the  heirs  and  Cooper  and  Emmons,  a  regular,  valid,  and 
bona  fde  sale,  and  which  the  parties  had  a  right  to  carry 
out  and  consummate  at  any  time  afterwards,  no  one  hav- 
ing a  right  to  complain  of  delay  except  the  creditors. 

It  is  objected  that  Mrs.  Skinner  was  not  party  to  this 
arrangement  of  the  sale  on  2d  July,  1825.  It  makes  no 
difference  if  she  was  or  not.    Her  rights,  whatever  they 
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were,  were  subject  to  the  rigbta  of  the  creditors,  and  lia- 
ble to  be  divested  by  proceedings  for  their  benefit.  If  she 
or  her  husband  was  no  party  to  the  understanding  be- 
tween the  heirs  and  Cooper  and  Isaac  Emmons,  it  only 
goes  to  show  that  she  was  not  entitled  to  any  share  of  tbe 
advance  paid  by  the  complainant,  but  it  does  not  affect 
the  validity  of  the  sale. 

Second.  Was  it  a  sale  by  both  administrators  ? 

Isaac  Emmons,  the  other  administrator,  had  moved 
into  the  state  of  New  York.  It  does  not  appear  whether 
he  was  or  was  not  present  at  the  sale.  I  am  not  aware 
that  it  is  necessary  that  both  administrators  should  be 
continually  present  on  the  ground  at  a  public  sale,  to 
make  it,  in  the  contemplation  of  law,  the  sale  of  both. 
There  is  no  evidence  that  Isaac  Emmons  has  ever  dis- 
sented. We  must  therefore  assume,  at  this  distance  of 
time,  that  he  acquiesced. 

All  the  other  real  estate  was  sold  in  the  same  way;  aud 
if  the  objection  is  valid  as  to  this,  it  is  valid  as  to  all  the 
other  property.  All  the  proceedings  up  to  the  deed  are  in 
the  joint  name  of  the  administrators — the  inventory,  the 
rule  to  show  cause,  the  order  for  sale,  the  report  of  sales, 
the  advertisements  for  sale,  the  final  account,  the  citation 
— are  all  in  their  joint  names,  and  the  sales  were  con- 
firmed by  the  court  as  the  sale  of  both.  The  order  to  sell 
was  upon  both.  Isaac  Emmons  was  one  of  the  adminis- 
trators, and  we  are  to  presume  that  he  knew  the  condi- 
tion of  the  estate,  and  that  a  sale  was  necessary.  All  the 
presumptions  are  that  he  acquiesced  in  the  «ale  of  2d 
July,  1825,  and  that  the  said  sale  was  the  joint  sale  of 
both  administrators. 

Third.  Was  the  sale  fraudulent  in  law?  This  has  been 
already  fully  considered. 

Fourth.  Was  the  sale  fraudulent  in  fact  ?  With  the  de- 
cree of  the  Orphans  Court  standing  unreversed;  after  all 
the  original  parties  of  full  age  living  near  partakiog  in 
theae  proceedings,  themselves  receiving  a  lai^  propor- 
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.tioQ  of  the  proceeds  of  this  dishonesty,  if  any  there  were ; 
after  acquiescing  for  a  quarter  of  a  century ;  after  they 
have  gone  to  their  graves,  to  permit  the  bona  fides  of  this 
transaction  to  be  brought  in  question  in  this  collateral 
way  by  a  succeeding  generation  is  in  discord  with  every 
principle  of  law  or  equity. 

Mr.  Vliet,  one  of  the  heirs,  says — in  1832,  he  went, 
after  the  settlement  in  the  Orphans  Court  in  1832,  at  the 
request  of  some  of  the  heirs,  to  examine  the  accounts. 
He  was  then  familiar  with  all  the  items :  he  says  they  were 
all  correct,  and  he  was  perfectly  satisfied.  It  is  idle  to 
particularize  further.  The  evidence  of  the  bona  fides  of 
the  transaction  is  multitudinous — it  is  stamped  upon  al- 
most every  page  of  this  voluminous  testimony. 

The  only  remaining  question  is — is  the  fact,  that  these 
deeds  are  signed  by  one  only  of  two  administrators,  such 
a  defect  as  to  entitle  the  complainant  to  equitable  relief. 

The  Orphans  Court  controls  the  proceedings  up  to  and 
including  the  report  and  confirmation  of  the  sales,  and 
then  the  statute  steps  in,  and  commands  the  administra- 
tor to  make  a  deed  to  the  purchaser.  Tlie  statute  {Rev. 
Laws  435)  says,  that  any  administrator  may  apply  for 
order  to  sell.  The  court  may  order  any  administrator  to 
sell.  The  court  ordered  here  the  two  administrators  to 
sell — they  did  sell.  The  statute  says  the  said  administra- 
tor shall  make  a  deed — the  said  administrator  here  did 
make  the  deed.  Now  admitting  this  to  be,  as  is  claimed 
by  the  defendants,  a  fatal  defect  at  law  against  the  com- 
plainant's title  (but  which  I  very  much  doubt),  it  appears 
to  me,  within  the  j)lainest  limits  of  equity  powers,  to  be 
the  duty  of  Chancery  to  relieve  against  it. 

It  has  been  taken  for  granted  in  the  pleadings  and  in 
the  argument.  The  Chancellor  says — "  If  Cooper  and 
Emmons  were  the  real  purchasers  at  the  administrators' 
sale,  purchasing  in  their  own  right,  and  subsequently  the 
administrator  purchased  of  them,  there  being  no  positive 
fraud  proved,  this  court  would  protect  the  complainant's 
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title  against  the  legal  consequences  of  any  mere  irregu- 
larity in  the  proceedings  of  the  Orphans  Court  relative  to 
the  sale  of  the  land."  And  I  see  no  reason  why  it  should 
not  be  done.  In  considering  this  question,  I  shall  treat 
the  complainant  as  I  think  he  has  a  right  to  be  treated, 
as  a  bona  Jicle  purchaser  holding  by  mesne  conveyance 
under  the  administrator. 

The  question  gives  rise  to  three  considerations. 

1st.  Is  it  a  case  where  equity  has  the  power  to  interfere. 

2d.  If  it  has,  ought  it,  under  the  fiicts,  to  interfere. 

3d.  Can  relief  be  given  in  the  present  position  of  the 
pleadings. 

Firsi,  Is  it  a  case  where  equity  has  the  power  to  interfere? 
Chancellor  Kent,  in  his  Commentaries^  roL  4,  p.  344,  says 
— "  though  it  is  an  immutable  rale  that  the  non-execution 
of  a  naked  power  will  never  be  aided,  yet  if  the  power 
be  one  which  it  is  the  duty  of  the  party  to  execute,  he  is 
a  trustee  for  the  exercise  of  the  power,  and  has  no  discre- 
tion whether  he  will  or  will  not  ex<^rcise   it.    Chancery 
adopts  the  principle  as  to  trusts,  and  will  not  permit  his 
negligence,   accident,   or  other  circumstances,  to  disap- 
point the  interest  of  those  persons  for  whose  benefit  he 
is  called  ui)on  to  execute  it.    This  principle,  according  to 
Lord  Eldon,   pervaded   all  the  cases.     The  equity  juris- 
diction, in  relieving  against   the   defective   execution  of 
powers,  is  exerted  in  the  case  of  a  meritorious  considera- 
tion in  the  person  applying  for  aid.    The  assistance  is 
granted  in  favor  of   creditors  and   bona  fide   purchasers 
who   rest  their  claim    upon    a   valuable   consideration." 
These   princii>les  are  fully  borne  out  by  the  authorities 
referred  to. 

It  appears  to  me  that  the  case  before  us  is  most  clearly 
within  these  principles.  Here  the  administrator  is  ex- 
pressly commanded  by  the  statute  to  make  the  deed.  It 
is  not  only  the  duty  of  the  administrators  to  make  the 
deed,  but  they  are  expressly  commanded  by  the  statute 
to  do  it.    They  have  no  discretion  whether  they  wiD  or 
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not.  Suppose  there  had  been  no  deed  at  all  executed  bj 
the  administrators,  but  they,  having  received  the  pur- 
chase money,  set  the  purchaser  at  defiance,  would  not 
Chancery  have  compelled  them  to  execute  deeds,  and 
considered  the  heirs  and  administrators  as  trustees  for 
the  purchaser?  Suppose  the  administrators  had  both  died 
after  receiving  the  purchase  money,  would  not  Chancer}' 
have  ordered  their  successors  in  office  to  have  executed 
it,  or  if  no  successors,  would  it  not  have  enjoined  the 
heirs  from  proceedings  at  law  ? 

If  an  executor  is  ordered  by  the  will  to  pay  debts,  will 
not  equity  compel  the  executors  to  sell  and  make  deeds  ? 
if  they  die,  will  it  not  appoint  new  trustees  to  carry  the 
will  into  execution  ?  If  it  will  do  that  when  a  private  per- 
son orders  his  executors  to  sell,  will  it  do  less  when  the 
same  thing  is  the  command  of  a  statute  ?  I  take  it,  that 
as  long  as  executors  or  administrators  are  proceeding 
within  the  powers  of  the  Orplians  Court,  that  court  will 
compel  them,  at  each  step,  to  proceed  according  to  the 
provisions  of  the  statute :  when  it  passes  without  their 
jurisdiction,  equity  will  take  it  up,  and  compel  the  execu- 
tion of  the  trusts. 

If  relief  in  this  case  is  within  the  power  of  equity,  is 
this  a  case  where  it  ought  to  be  exercised  ?  I  cannot  con- 
ceive a  more  meritorious  case.  The  sale  was  bona  fide — 
the  purchase  money  has  been  paid — it  has  been  received 
by  these  defendants  in  contemplation  of  law.  The  defect 
is  one  of  pure  formality. 

Third.  Can  specific  relief  be  given  in  the  present  posi- 
tion of  the  pleadings  ? 

Story^  in  his  Equity  Jurisprudencey  §  177,  says — "  Equity 
will  not  interfere  in  regard  to  powers  which  are  in  their 
own  nature  statutable,  where  equity  must  follow  the  law, 
be  the  consideration  ever  so  meritorious.  And  indeed  it 
may  be  stated  as  generally,  though  not  universally  true, 
that  the  remedial  power  of  a  court  of  equity  does  not  ap- 
ply to  the  supplying  any  circumstance,  for  the  want  of 
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which  the  legislature  have  declared  the  instrument  void; 
for  otherwise  the  court  would  in  effect  repeal  the  veiy 
policy  of  the  legislature."  And  again,  in  §  96,  he  saji 
— "But  in  case  of  defective  execution  of  powers,  weaie 
to  carefully  distinguish  between  powers  which  are  cre- 
ated by  private  parties  and  those  which  are  specially  cre- 
ated by  statute,  as  for  instance,  powers  of  tenants  in  tail 
to  make  leases.  The  latter  are  construed  with  more  strict- 
ness, and  whatever  formalities  are  required  by  statute 
must  be  punctually  complied  with,  otherwise  the  defect 
cannot  be  helped,  or  at  least  may  not  perhaps  be  helped 
in  equity ;  for  courts  of  equity  cannot  dispense  with  the 
regulations  prescribed  l^y  statute,  at  least  where  they  con- 
stitute the  apparent  object  and  policy  of  the  statute." 

Now  if  Isaac  Emmons,  the  other  administrator,  had 
been  a  party  to  these  proceedings,  the  court  could  have 
enforced  a  new  deed  by  both  administrators,  and  then 
there  could  have  been  no  argument  that  this  doctrine  of 
Story  would  apply.  But  would  specific  relief  upon  the 
pleadings,  as  they  stand,  come  at  all  in  collision  with  the 
doctrine  of  the  text?  I  do  not  see  how  it  can.  The  text, 
as  well  as  the  authorities  upon  which  it  is  founded,  goes 
no  further  than  to  say  that  the  Court  of  Chancery  will  not 
assist  to  violate  a  statute.  As  for  instance,,  if  this  case 
had  been  like  the  one  of decided  by  Chan- 
cellor Vroom  in there  is  no  doubt  but  that  the 

doctrine  of  the  text  would  apply,  and  Chancery  would  not 
interfere.  That  was  a  case  where  the  administrator  sold 
at  private  sale,  whereas  the  statute  orders  it  to  be  done  at 
a  public  sale.  The  Orphans  Court  in  that  case  might  in- 
terfere, and  order  a  resale,  and  compel  the  administrator 
to  sell  at  public  auction,  but  clearly  Chancery  could  not 
repeal  the  statute  by  declaring  such  sale  to  be  valid.  And 
of  the  same  nature  are  all  the  cases  upon  which  the  text 
of  Story  is  founded. 

So  here,  if  this  statute  had  said  no  deed  shall  be  valid 
unless  signed  by  all  the  administrators.  Chancery  cooU 
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order  and  compel  all  of  them  to  join  in  a  new  convey- 
ance, but  could  not  declare  a  deed  good  signed  by  only 
one.  But  is  the  one  before  us  any  such  case?  Does  the 
statute  say,  that  unless  both  administrators  sign  the  deed, 
it  shall  not  be  valid  ?  It  does  no  such  thing.  And  in  de- 
claring a  deed  executed  by  one  administrator  good.  Chan- 
cery violates  neither  the  letter,  the  policy,  or  the  spirit  of 
the  statute;  on  the  contrary,  it  is  acting  in  aid  of  them 
all,  and  it  comes  fully  within  the  principle  wo  have  be- 
fore stated,  that  Chancery  will  compel  the  execution  of 
such  a  trust.  It  is  at  most  but  a  mere  defective  execution 
of  a  power  which  equity  will  relieve  against  in  the  case 
of  a  meritorious  consideration  in  the  person  applying  for 
aid.  Not  only  is  the  Court  of  Chancery  here  not  asked 
to  do  anything  in  violation  of  the  statute,  but  the  statute 
looks  to  the  land  as  assets  for  the  payment  of  debts,  and 
which  one  administrator  may  sell,  and  to  the  sale  by  the 
administrators  virlute  officii,  and  not  by  virtue  of  any  per- 
sonal confidence,  and  which  one  administrator  may  well 
execute. 

If  after  the  report  of  sales,  even  before  the  purchase 
money  had  been  paid,  the  administrator  or  purchaser  had 
corae  into  Chancery  alleging  that  the  co-administrator 
had  moved  out  of  the  state,  would  that  court,  upon  the 
principle  that  they  would  carry  out  trusts,  have  hesitated 
to  order  the  administrator  to  make  a  deed  to  the  pur- 
chaser ?  If  so,  have  they  not  now  the  same  power  in  this 
suit  to  declare  one  already  made  valid  to  pass  the  title. 

Again,  where  a  testator  orders  his  executors  to  sell  to 
pay  debts,  and  for  any  reason  they  cannot  convey  with- 
out leaving  a  cloud  upon  the  title,  it  is  common  for  equity 
to  decree  that  the  heirs  shall  join  in  the  conveyance,  and 
to  restrain  them  from  proceeding  at  law.  I  do  not  see 
^hy  the  principles  of  these  decisions  do  not  apply  to  the 
present  case  with  even  more  force  than  they  do  to  a  will. 
In  the  case  of  a  will,  it  is  to  be  presumed  that  some  per- 
sonal confidence  is  reposed  by  the  testator  in  the  execu- 
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tors.  But  here  the  proceeding  by  the  administrator  is 
purely  viriuie  officii.  If  Chancery  will  enforce  the  order 
of  the  testator,  will  it  less  enforce  the  command  of  the 
statute  ?  This  question  came  directly,  under  a  statute  like 
ours,  before  the  Supreme  Court  of  Illinois  in  the  case  of 
Tfurrp  V.  McCoUum,  6  Gil  629. 

The  court  there  say — "No  trust  will  fail  in  equity  for 
want  of  a  trustee.  The  general  rule  ought  to  depend  on 
the  nature  of  the  power  and  its  objects.  Executors  and 
administrators  have  a  power,  connected  with  a  trust,  in 
collecting,  selling,  paying  debts,  and  distributing  the  ear- 
plus.  If  there  are  no  limitations  in  the  will  restricting 
the  persons  or  manner  of  executing  these  powers,  the 
court  will  aid  to  give  effect  to  a  fair  sale,  which  cannot 
take  effect  otherwise  on  account  of  a  defective  execution 
of  the  powers  conferred  by  law.  In  attempting  to  per- 
form these  duties,  the  administrators  make  a  sale,  and 
only  one  of  them  executes  the  conveyance.  Here  is  a 
defective  execution  of  the  power  by  one,  which  the  law 
has  conferred  on  both.  But  it  partakes  so  much  of  the 
nature  and  qualities  of  a  trust  that  the  court  will,  to  a 
certain  extent,  discharge  the  duty  in  his  room  and  place, 
by  compelling  the  other  administrator,  in  a  proper  case, 
to  join  in  the  conveyance,  llev.  Laws  of  Illinois  1833, />. 
644,  §  08;  2  3Iun.  129;  1  Buss.  ^  M.  418;  8  Ves.  670; 
Fonbl  Eg.  54;  2  Will.  ExWs  689;  Harris  v.  Inglesm,  3 P. 
Will  92;  Parsons  v.  Parsons,  9  A^  llamp.  B.  309;  2?. 
Will  222 ;  Bryth  v.  Boyd,  1  Story's  B.  487  ;  Hill  on  Trus- 
ices  85,  §  192;  2  Sugd.  on  Powers  100,  note ;  2  Ves.  jm. 
;^57  ;  2  Met.  B.  243 ;  6  Ves.  856 ;  Kemp  v.  Kemp,  4  Kmt 
326 ;  6  Ves.  722 ;  Buchanan  v.  Hamilton,  8  Barr  417 ;  &- 
bari  V.  Smith,  3  Binney  73 ;  Brown  v.  Higgs,  5  Ves.  498. 

It  appears  to  me  that  the  relief  prayed  for  is  clearly 
within  the  jurisdiction  of  the  Court  of  Chancery,  and 
ought  to  be  granted  under  the  pleadings  and  proofs  a* 
they  stand,  and  that  the  decree  should  be  reversed,  and  a 
perpetual  injunction  be  awarded. 
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Potts,  J.  I  concur  with  the  view  taken  by  the  Chan- 
cellor in  this  case  in  the  court  below,  except  as  to  the 
relief  he  has  decreed. 

He  decrees  Wortman  to  hold  the  land  as  trustee,  and 
directs  him  to  account.  The  will  prays  for  no  such  relief 
nor  is  it  agreeable  to  the  case  made  by  the  complainant* 
1  DanieVs  Pr.  434-5-6,  and  notes ;  M  Uford's  Eq.  PL,  by 
Jeremy,  38,  45 ;  Cooper's  Eq.  PL  18,  14 ;  Story's  Eq.  PL 
§  40,  41,  42,  and  notes. 

For  this  reason  I  concur  in  reversing  the  decree,  and 
remitting  the  cause  to  the  Court  of  Chancery ;  but  to  the 
end  that  the  complainant  may  be  allowed  to  amend  his 
bill,  or  the  defendants  to  file  a  cross-bill,  making  a  proper 
case  for  such  relief.  If  neither  party  should  adopt  the 
course  suggested,  my  opinion  is  the  court  below  should 
dismiss  the  bill. 

Elmer,  J.    The  Chancellor,  by  his  interlocutory  order, 
denies  the  specific  relief  prayed  for,  and  decrees  that  the 
complainant  is  only  entitled  to  hold  the  land  and  premises 
described  as  against  the  defendants,  as  their  trustee,  and 
for  their  use  and  benefit  *,  orders  that  it  be  referred  to  a 
master  to  take  an  account  of  the  principal  and  interest 
money  due  to  complainants,  or  the  amount  be  accounted 
for  as  the  proceeds  of  the  land  sold,  and  also  an  account 
of  the  annual  value  of  said  lands,  and  of  the  rents,  issues, 
and  profits  thereof;  and  if  upon  the  taking  of  said  ac- 
count it  shall  appear  that  the  amount  of  the  yearly  value 
of  said  lands,  and  the  rents,  issues,  and  profits  thereof  re- 
ceived shall  equal  or  exceed  the  amount  of  the  principal 
and  interest  moneys  which  shall  be  found  due  to  com- 
plainant, then  the  complainant  shall  convey  to  the  de- 
fendants the  shares  of  said  laud  free  of  encumbrance; 
and  if  it  shall  appear  that  the  said  principal  and  interest 
moneys  exceed  the  amount  of  the  yearly  value,  rents,  and 
profits,  when  the  said  defendants  shall  pay  to  the  com- 
plainant their  proportionate  parts  of  said  last  mentioned 
Vol.  I.  2  k 
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excess,  the  said  complainant  shall  convey  to  the  said  de- 
fendants, respectively,  their  shares  thereof  free  of  encum- 
brance. If  in  taking  the  account  any  special  matter  shall 
arise,  the  master  to  be  at  liberty  to  state  the  same  to  the 
court.  The  amount  of  the  interest  the  defendants  re- 
spectively have  in  said  lands,  and  the  consideration  of  the 
costs  and  of  all  further  directions  are  reserved. 

From  this  decree  the  defendants  did  not  appeal,  bot 
the  complainant  appeals,  and  allej^es  himself  aggrieved 
thereby  in  these  respects,  viz.  that  the  decree  adjudges 
that  he  is  not  entitled  to  the  relief  specifically  prayed  for 
in  his  bill,  and  that  he  hath  held,  and  shall  hold  the  pre- 
mises as  against  the  defendants,  as  their  trustees  and  for 
their  use  and  benefit;  that  it  adjudges  there  is  a  liability 
to  account  for  a  proportion  of  the  rents  and  profits  of  the 
said  lands ;  that  the  said  decree  declares  that  a  certain 
mortgage  and  balance  due  the  complainant  on  the  settle- 
ment of  his  accounts  should  not  be  brought  into  the  ac- 
count; and  that  the  said  decree  orders  the  said  com- 
plainant to  convey  to  said  defendants,  respectively,  their 
respective  shares  of  said  lands  free  of  encumbrances. 

Upon  the  argument  before  this  court,  the  first  point 
made  for  the  appellant  was,  that  he  is  entitled,  upon  the 
pleadings  and  proofs,  to  a  decree  for  the  relief  specifically 
prayed  for  by  his  bill,  that  is  to  say,  that  his  title  to  the 
lands  in  question  be  declared  valid,  and  that  the  defend- 
ants be  directed  to  confirm  the  same,  and  that  they  be 
perpetually  restrained  from  further  prosecuting  their  ac- 
tion of  ejectment  therefor ;  no  actual  fraud  having  been 
proved  against  the  complainant,  the  Chancellor  so  decree- 
ing, and  thereupon  refusing  to  dismiss  the  bill.  It  was  in- 
sisted that  the  decree  is  therefore  erroneous  in  declaring 
that  the  complainant  is  not  entitled  to  such  relief,  in 
denying  the  same,  and  in  further  declaring  the  complain- 
ant to  be  trustee  of  the  said  lands  for  the  defendants,  and 
that  he  shall  account  for  and  pay  over  the  annual  value, 
and  the  rents^  issuer,  and  profits  thereof. 
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Is  the  appellant  entitled,  upon  the  pleadings  and  proofs, 
to  a  decree  for  the  relief  specifically  prayed  for  by  his 
bill,  as  thus  stated  ?  This  is  the  important  question  in  the 
case.  It  appears,  by  those  pleadings  and  proofs,  that  the 
title  he  seeks  to  have  confirmed  rests  upon  deeds  which 
he  executed  as  acting  administrator  of  Nicholas  Emmons, 
deceased,  while  his  co-administrator  was  alive,  but  as  it 
would  seem  absent  from  the  state,  by  virtue  of  an  order 
of  the  Orphans  Court  empowering  the  two  administra- 
tors jointly  to  make  the  sale.  It  has  always  been  held,  in 
this  state,  that  administrators,  commissioners,  and  sherifts, 
who  sell  lan<l  by  virtue  of  an  order  in  pursuance  of  our 
statutes,  having  no  interest,  execute  a  naked  power  un- 
der a  special  authority,  which  must  be  strictly  pursued. 
Den  V.  JUimberi,  1  Green  182 ;  Den  v.  Philhower,  4  Zab, 
796.  The  sale  in  this  case  was  made  before  the  act  of 
1837,  {Elm.  Dig,  494,  §  38,)  which  first  directed  the  sale  to 
be  reported  to  the  Orphans  Court,  and  confirmed  before 
a  deed  is  made,  for  the  very  purpose  of  making  such 
sales  judicial,  and  applying  to  them  the  presumption  of 
correctness  thus  arising.  The  act  in  force  when  this  sale 
was  made  directed  the  administrator  to  report  his  pro- 
ceedings to  the  next  Orphans  Court  after  the  sale  ;  but 
that  was  for  the  purpose  not  of  confirming  it,  but  to  au- 
thorize him  to  be  charged  with  the  proceeds  as  assets. 
It  was  conceded,  on  the  argument,  that  these  deeds  were 
not  sufficient  to  pass  the  title  and  divest  the  heirs  of  the 
estate  they  took  by  inheritance.  In  fact  this  defect,  and 
the  allegation  that  the  defendants  sought  to  recover  their 
shares  of  the  land  in  the  action  of  ejectment  by  taking 
advantage  of  it,  and  also  by  showing  that  Cooper  and 
Emmons  purchased  the  property  for  the  complainant,  and 
with  the  intent  that  the  said  land  should  afterwards  be 
conveyed  by  them  to  him,  form  the  main  grounds  upon 
which  the  complainant  rests  his  claim  to  relief  in  equity. 

The  opinion  expressed  by  the  Chancellor,  that  although 
many  suspicious  circumstances  appear  in  the  case,  the 
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evidence  does  not  establish  such  actual  and  designed 
fraud  as  ought  to  deprive  the  complainant  of  all  claim  to 
relief  in  a  court  of  equity,  I  think  correct.  The  money 
he  agreed  to  pay  for  the  property  was  accounted  for  by 
him  in  the  settlement  of  the  estate,  and  was  thus  appro- 
priated to  the  benefit  of  the  heirs  now  prosecuting  the 
ejectment.  There  seems  no  reason  to  doubt  that  the  deeds 
were  executed  by  the  complainant,  as  acting  administra- 
tor, ignorantly  rather  than  with  any  fraudulent  design- 
ignorance  unfortunately  not  uncommon  in  the  adminis- 
tration of  estates.  One  administrator  having  a  right  to 
act  alone  in  most  matters  pertaining  to  the  administration, 
this  right  has  often  been  supposed,  by  those  intrusted 
with  such  duties,  and  even  by  our  surrogates,  upon  whose 
advice  they  often  rely,  to  apply  to  cases  of  joint  duties 
depending  upon  statutes  which  require  to  be  strictly  ex- 
ecuted. 

But,  in  my  opinion,  there  is  no  principle  that  will  au- 
thorize a  court  of  equity  to  confirm  a  title  to  real  estate 
which  is  to  divest  the  heirs  of  their  inheritance,  unless 
the  title  has  been  so  conveyed  as  to  be  good  in  law,  or  the 
circumstances  of  the  case  will  justify  a  decree  ordering 
the  deed  to  be  reformed,  or  the  conscience  of  the  heirs 
can  be  aftected  with  an  equity  which  makes  it  unjust  for 
them  to  take  advantage  of  the  defect. 

In  the  case  of  Thorp  v.  McOnlhnii^  1  Gilm.y  III.,  614. 
where  one  administrator  made  a  deed  to  his  co-adminis- 
trator, who  afterwards  sold  the  property,  and  the  beirs 
commenced  an  action  of  ejectment  against  the  purchaser, 
whereupon  a  bill  was  filed  to  reform  the  deed  and  enjoin 
the  action  of  the  heirs,  which  under  the  circumstances 
was  denied,  the  judge  who  delivered  the  opinion  thought 
the  court  would  not  permit  advantage  to  be  taken  of  such 
a  defective  execution  of  a  power,  but  would  compel  the 
co-administrator  to  join  in  a  deed.  He  says :  "if  it  were  a 
mere  power  the  court  would  not;  but  where  there  is  a 
duty  and  a  trust  to  be  performed  for  the  proper  exercise 
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of  the  power,  as  here,  the  court  will.  8  Vesey  570 ;  1 
Atk.  469."  Upon  referring  to  the  cases  of  Brown  v.  Higgs^ 
8  Ves.  670,  and  of  Harding  v.  Glyn,  1  Atk.  469,  it  will  be 
found,  I  think,  that  they  do  not  justify  the  use  made  of 
them.  The  distinction  there  referred  to  is  that  between  a 
mere  power  or  discretion  to  do  or  not  do  a  particular 
thing,  which  will  not  be  enforced  or  aided,  and  a  duty  or 
trust  to  do  the  thing,  which  will  be  enforced  for  the  bene- 
fit of  those  entitled.  The  duty  or  trust  reposed  in  the  ad- 
ministrator, to  sell  lands  to  pay  debts,  is  for  the  benefit 
of  the  creditors,  and  may  be  enforced  by  them ;  and  if 
defectively  executed  may,  perhaps,  be  reformed  for  the 
benefit  of  a  bona  ficle  purchaser  ignorant  of  the  defect. 
But  even  if  the  bill  in  this  case  prayed  for  this  relief,  or 
was  so  framed  as  to  justify  it,  which  is  not  the  fact,  the 
propriety  of  doing  it  for  the  benefit  of  the  wrongdoer 
himself  would  be  more  than  questionable. 

As  is  forcibly  said  by  Chancellor  Kent,  in  the  case  of 
Lt/on  V.  Richmond,  2  Johis.  C.  R.  60,  "  the  court  does  not 
undertake  to  relieve  parties  from  their  acts  and  deeds 
fairly  done,  though  under  a  mistake  of  the  law.  Every 
man  is  to  be  charged  at  his  peril  with  a  knowledge  of  the 
law.  There  is  no  other  principle  which  is  safe  and  practi- 
cable in  the  common  intercourse  of  mankind.''  If  it  bo 
admitted,  as  was  j\o  earnestly  insisted  on  in  the  argument, 
that  the  purchase  of  this  property  by  the  complainant 
was  really  at  the  instance  of  and  for  the  benefit  of  those 
persons  who  at  the  time  of  the  sale  were  the  heirs,  they 
are  in  no  wise  chargeable  with  the  error  in  passing  the 
title.  It  is  not  alleged  or  proved  that  they  were  consulted 
about  the  execution  of  the  deeds,  or  had  any  knowledge 
of  the  manner  in  which  it  was  done.  The  case  presented 
is  one  of  gross  neglect  upon  the  part  of  the  administra- 
tor, much  aggravated  by  the  strange  delay  that  occurred 
of  nine  years  in  making  the  titles  and  reporting  the  sale, 
under  which  he  now  claims  the  property  himself;  neglect 
for  which  the  defendants  and  those  under  whom  they 
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claim  are  no  wise  responsible,  the  consequences  of  whieli 
ought  to  fall  on  his  own  head.  To  ask  a  court  of  equity 
to  confirm  such  a  title,  is  to  ask  it  to  sanction  the  most 
inexcusable  ignorance  and  negligence  in  a  person  und€^ 
takiug  the  responsible  duties  of  an  administrator,  in  re- 
gard to  which  he  was  bound  to  inform  himself.  Had  the 
defect  been  the  result  of  a  mistake  in  some  fact,  or  of 
some  concealment,  fraud,  or  contrivance  on  the  part  of 
the  heirs,  such  circumstances  might  have  entitled  the 
complainant  to  the  relief  he  seeks ;  but  nothing  of  this 
kind  is  alleged. 

It  was  insisted  that  the  defendants  are  chargeable  with 
sucli  delay  in  prosecuting  their  rights  as  ought  to  pre- 
clude them  from  recovering  the  land.  Had  they  come 
into  court  seeking  the  extraordinary  aid  of  equity,  this, 
perhaps,  might  have  been  a  good  reason  for  denying 
it.  But  they  are  simply  prosecuting  their  legal  rights, 
and  cannot  be  restrained  from  doing  so  because  of  delay. 
If  the  statute  of  limitations  has  imposed  a  bar,  the  com- 
plainant can  avail  himself  of  that  defence  at  law.  I  am 
therefore  of  opinion  that  the  Chancellor  was  right  in  de- 
creeing that  the  complainant  was  not  entitled  to  the  re- 
lief specifically  prayed  for  in  his  bill. 

AVhethcr  he  was  entitled  to  any  other  relief,  was  a  dif- 
ferent question.  The  frame  and  structure  of  his  bill,  in 
my  opinion,  entitled  him,  under  his  prayer  for  general  re- 
lief, to  that  wiiicli  was  actually  decreed  to  him.  It  is 
therein  stated  that  he  had  purchased  the  lands  in  dispute 
at  a  fair  Uma  fide  sale  for  a  full  consideration,  and  had 
accounted  for  the  purchase  money.  This  being  substan- 
tially proved,  entitled  him,  in  equity,  to  the  return  of  the 
l>ur(hase  money,  and  to  hold  the  land,  as  against  the 
heirs,  until  it  was  repaid  to  him.  To  give  him  this  relief, 
it  became  necessarv  that  an  account  should  be  taken,  as 
ordered  in  the  deeroe.  This  is  for  the  benefit  of  the  com- 
plainant, aud,  even  if  erroneous  as  against  the  defend- 
ants, cannot  be  set  aside  because  they  have  not  appealed. 
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The  second  point  made  for  the  appellant  was,  that  no 
decree  could  rightfully  be  made  upon  the  pleadings  and 
proofs;  that  the  complainant  is  trustee  of  the  defendants, 
or  that  he  accounts,  inasmuch  as  the  effect  of  the  same 
is  to  afford  affirmative  relief  to  the  defendants,  without  a 
cross-bill  praying  the  same,  or  anything  in  the  original 
bill  on  which  to  found  a  decree  to  such  effect.  That  the 
original  bill  does  contain  matter  on  which  to  found  a  de- 
cree to  such  effect  appears  to  me  clear.  The  decree  is 
not,  as  was  insisted,  a  decree  for  relief  to  the  defendants; 
they  need  no  relief — they  seek  none.  They  ask  to  be  left 
to  prosecute  their  right  to  their  inheritance  according  to 
the  law  of  the  land.  The  Chancellor  was  of  opinion  that 
the  complainant  had  an  equitable  claim  to  prevent  this — 
not  absolutely,  but  until  he  is  reimbursed  what  he  has 
paid  for  the  benefit  of  the-  heirs,  and  he  therefore  gives 
him  relief  on  terms  according  to  the  well  established  and 
most  beneficial  practice  of  courts  of  equity.  The  decree 
is  for  the  complainant,  and  may  be  enforced  by  him  or 
not,  as  he  thinks  best.  If  he  desires  to  do  so,  there  is 
nothing  to  prevent  him  from  dismissing  his  bill  upon  the 
usual  terms. 

If  it  be  admitted  that  the  Chancellor  was  wrong  in 
giving  this  relief  upon  the  ground  he  assumes,  namely 
that  the  complainant  was  a  purchaser  at  his  own  sale, 
and  that  the  case  is  to  be  likened  to  that  of  Jltdford  v. 
JBotrcrs,  1  Stock.  797,  a  question  I  do  not  think  it  neces- 
sary to  investigate,  it  does  not  follow  that  his  decree  is  to 
be  reversed  at  the  instance  of  the  complainant,  if  it  in 
fact  gives  him  all  the  relief  to  which,  in  any  aspect  of  the 
case,  lie  is  entitled,  as  in  my  opinion  it  does.  It  was 
urged  that  a  cross-bill  was  necessary,  because  there  are 
other  heirs  who  are  interested  in  the  account,  and  ought 
to  be  before  the  court.  The  answer  is,  that  the  other 
heirs  have  commenced  no  proceedings  to  recover  their 
interest  in  the  premises,  jind  perhaps  never  will.  They 
will  not  be  in  the  least  affected  by  the  decree,  and  are 
therefore  not  interested  in  the  account. 
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As  to  the  other  grounds  of  appeal,  it  is  sufficient  to 
say,  that  I  agree  with  the  Chancellor,  for  the  reasons  he 
has  assigned ;  and  upon  the  whole,  am  of  opinion  that 
the  decree  should  be  affirmed. 

The  decree  of  the  Court  of  Chancery  was  reversed  by 
the  following  vote : 

For  affirmance — Judge  Elmer. 

For  reversal — Chief  Justice,  Judges  Ogden,  Potts,  Ry- 
ERSON,  Vredexdurgh,  Combs,  Swain,  Corxelisox,  Risley, 
Valentine,  Haines. 


Between  The  ITAMnuRCH  Manufacturing  Company, 
appellants,  and  Joseph  E.  Edsall  and  others,  respond- 
ents. 

a  trii:«tee  is  never  permitted  to  mnke  any  profit  lo  liiin!»«lf  iu  auy  of  ibeww- 
ceriis  of  the  tni«it — m\  the  other  haml,  lie  is  not  liable  for  any  Itws  whift 
occurs  ill  the  discliitr^e  of  his  duties,  iiiile^A  he  has  been  gnilty  of  neglifieocf. 
in.ilversatioii,  or  fraud. 

A  trustee  is  not  cliarireable  with  morn  than  he  has  received,  unless  iu  a  carf 
of  gross  negligence  amounting  to  wilful  default. 


An  order  was  made  in  this  cause  in  the  Court  of  Chan- 
cery referring  certain  matters  to  a  master,  who  haNnng 
rei»orted,  exceptions  were  filed  by  the  complainants.  The 
Chancellor,  acting  on  the  advisory  opinion  of  Hon.  Jo- 
seph F.  Handolph,  sitting  as  master,  overruled  these  ex- 
ceptions. From  this  interlocutory  decree  the  complain- 
ants appealed. 

The  facts  of  the  case  are  fully  stated  in  the  report  of 
the  master  and  the  following  opinion. 

GiFFOiiD,  M.  In  pursuance  of  an  order  of  this  court  in 
the  above  stated  cause,  made  ou  the  20th  of  September, 
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1848,  by  which,  among  others  things  therein  contained, 
it  is  ordered  that  it  be  referred  to  Archer  Gifford,  esq., 
one  of  the  masters  of  this  court,  to  take  an  account  of  the 
personal  property  taken  possession  of  by  the  said  Elias 
L*Homedieu  and  Joseph  E.  Edsall  under  the  said  trust, 
and  of  all  other  the  personal  property,  being  the  proceeds 
and  profits  of  the  said  real  estate  and  personal  estate  pur- 
chased with  the  proceeds  or  profits  thereof,  and  of  the 
rents,  issues,  and  profits  and  produce  of  the  said  real  es- 
tate, as  well  of  the  Clinton  Manufacturing  Company  as 
of  the  Hamburgh  Manufacturing  Company,  which  have 
been  possessed  or  received  by  the  said  defendants,  Elias 
L'Homedieu  and  Joseph  E.  Edsall,  or  either  of  them,  or 
by  any  other  person  or  persons,  by  their  or  either  of  their 
order,  or  for  their  or  either  of  their  use.  And  further,  in 
conformity  to  the  decree  of  this  court,  theretofore  made 
in  this  cause,  that  the  said  master  also  take  an  account  of 
the  respective  debts  due  from  the  said  the  Hamburgh 
Manufacturing  Company  to  the  defendants,  respectively, 
at  the  time  of  the  said  conveyance  to  the  said  Elias  L'- 
Homedieu,  and  the  interest  which  hath  accrued  thereon, 
and  the  amount,  if  any,  paid  to  them  respectively,  I,  the 
said  Archer  Qiftbrd,  do  respectfully  report  to  his  Honor 
the  Chancellor,  that  having  first  duly  notified  the  parties, 
I  have  been  attended  at  my  oflice  and  at  other  places  by 
the  counsel  of  the  respective  parties,  and  do  find  that 
Elias  L'Homedieu  did,  by  deed  of  assignment  and  trans- 
fer, bearing  date  the  2d  of  April,  1846,  and  marked  ex- 
hibit R.  H.,  No.  5,  sell  and  convey  and  assign  his  estate, 
right,  title,  and  interest  in  the  property  in  question,  and 
all  his  claims,  liens,  and  debts  thereon,  to  Joseph  E.  Ed- 
sall ;  that  the  said  Elias  L'Homedieu  has  since  departed 
this  life,  and  that  the  said  Joseph  E.  Edsall,  as  surviving 
trustee,  has  accounted  before  me  for  the  rents,  issues,  and 
profits  and  proceeds  of  the  trust  property,  pursuant  to  the 
terms  of  the  reference  in  this  cause,  from  the  1st  of  June, 
1839,  the  time  of  taking  possession  of  the  said  property. 
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by  the  said  L*Homedieu  and  Edsall,  until  the  let  of  June, 
1849,  from  which  time  to  the  time  of  taking  this  account 
the  said  premises  have  been  vacated,  all  business  thereon 
having  been  discontinued,  and  no  use  whatever  made  of 
said   property,  either  for  letting  or  any   other  purpose 
whatever.    And  I  do  further  report,  that  in  taking  such 
account,  it  fully  appears,  that  from  the  rents,  issues,  and 
profits,  and  all  the  proceeds  and  produce  of  the  said  trust 
l^roperty,  there  remains  nothing  in  the  hands  of  the  said 
Joseph  E.  Edsall,  to  whom  the  trust  survived,  wherewith 
to  be  charged.    And  I  do  further  find,  from  the  evidence 
taken  before  me,  that  the  said  premises,  having  lain  dor- 
mant from  the  time  prior  to  December,  1838,  to  June. 
1881^,  when   the   defendants  took  possession,  the  dam, 
flumes,  and  some  other  of  the  most  valuable  works  on 
the  said  property  having  been  destroyed  by  freshets,  and 
otherwise   injured  and  become  tenantless,  that  the  ad- 
vances which  became  necessary  for  erections  and  repairs, 
and  in  conducting  the  business  of  the  said  property,  ex- 
ceed the  receipts  from  the  business  carried  on  by  said  de- 
fendants, and  from  all  other  sources  of  revenue,  the  sum 
of  3l34,02o.Ul,  without  taking  into  account  any  salary  or 
allowance  of  commissioners,  which  will  appear  by  Sche- 
dule B.,  No.  5,  to  this  my  report  annexed,  and  which  I 
l)ray  may  be  considered  as  part  thereof.    I  do  further  re- 
l»ort,  that  there  have   existed  a  large  amount  of  debts 
against  the  Hamburgh  manufacturing  property,  none  of 
which  appear  to  l^ve  been  paid  or  compromised  before 
the  taking  possession  thereof  by  the  said  L'Homcdieu 
and  Edsall,  as  herein  before  mentioned,  although  the  said 
i:)remises  had  been  leased  to  Edward  W.  Pratt,  from  the 
first  of  December,  1838,  for  three  years,  with  a  view  to 
the  payment  and  settlement  of  said  debts,  without  any 
money  realized  thereon  ;  and  I  find  that  the  liens  upon 
the  said  trust  property  and  the  debts  of  creditors  of  the 
Hamburgh  Manufacturing  Company,  and  which  are  pre- 
ferred under  the  said  trust,  being  claims  on  the  tract  it- 
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Belfi  including  EdaalVs  mortgage  on  the  Mine  farm,  and 
secured  by  the  trust  deed,  in  conformity  to  the  decree 
of  the  Court  of  Appeals,  and  the  reference  to  me  by  this 
honorable  court,  are  as  follows,  that  is  to  say : 

Firstly,  Liens  by  mortgage  and  judgments,  and  other- 
wise secured  by  the  trust  originally  in  part  given  to  the 
said  Joseph  E.  Edsall,  and  in  part  assigned  and  trans- 
ferred to  him,  and  now  held  by  him  and  due  thereon  to 
him,  up  to  the  first  day  of  July,  instant,  the  sum  of 
$68,228.25,  as  appears  by  Schedule  A.,  No.  2,  to  this  my 
report  annexed. 

Secomlly.  Debts  secured  by  the  trust  to  others  than  the 
said  Joseph  E.  Edsall,  that  is  to  say :  To  Daniel  Haines 
and  others  the  amount  of  36497.09,  as  appears  more 
particularly  by  Schedule  A.,  No.  3,  which  said  schedules 
I  pray  may  be  considered  as  a  part  of  this  my  report. 

I  liave  further  made  the  general  results  to  appear  by 
the  several  additional  schedules — B.  No.  1,  B.  No.  2,  B. 
No.  3,  B.  No.  4,  and  B.  No.  5,  which  I  pray  may  also  be 
taken  and  considered  as  part  of  this  my  report. 

In  making  m^  report  respecting  the  several  matters 
above  mentioned  and  referred  to  in  the  schedules  an- 
nexed, I  have  considered  the  said  Joseph  E.  Edsall,  by 
virtue  of  the  said  conveyance  or  assignment  of  said  Elias 
L'Homedieu  to  him,  and  by  having  survived  the  said 
L'llomedieu,  to  have  acted  as  a  trustee  for  said  creditors, 
and  as  such  trustee  accountable  (acting  as  a  trustee  for 
said  creditors)  for  any  rents  and  profits  that  may  have 
come  to  his  hands,  but  not  accountable  for  loss  or  dam- 
age or  for  use  or  occupation  of  the  said  premises.    I  have 
further   considered  that,  under   the   circumstances,   the 
said  Joseph  E.  Edsall  was  a  mortgagee  of  said  premises, 
and  one  of  the  largest  creditors ;  and  it  appearing,  from 
evidence,  that  the  said  property  was  taken  possession  of 
with  the  intention  of  carrying  on  a  business  which  has 
utterly  failed,  and  that  no  balance  remains  in  the  hands 
of  said  Edsall  for  which  he  can  be  allowable,  but  rather 


396        COURT  OF  ERRORS  AMD  APPEALS.      [Jnn 


Hambargh  Manafiusturing  Co.  «•  BdialL 


a  balance  dae  to  him,  that  I  have  made  no  allowance  of 
commissions  to  said  Edsall,  to  which,  as  trustee,  he  might 
otherwise  be  deemed  to  be  entitled. 

Randolph,  M.    The  interlocutory  decree  in  this  cause 
directs  the  master  to  take  an  account  of  the  personal  pro- 
perty taken  possession  of  by  the  said  L'JIomedieu  and 
Edsall,  under  the  trusts  named  in  the  decree,  and  of  all 
other  the  personal  property,  being  the  proceeds  and  pro- 
fits of  the  said  real  and  personal  estate,  or  purchased  with 
the  proceeds  or  profits  thereof,  and  of  the   rents  and 
issues,  profits  and  produce,  of  the  said  real  estate,  as  well 
of  the  Clinton  as  of  the  Hamburgh  Manufacturing  Com- 
pany, which  have  been  possessed  or  received  by  said  de- 
fendants, or  either  of  them,  or  by  any  other  person  or 
l>ersons,  by  their  order,  or  the  order  of  either  of  them, 
for  their  use.  The  master  was  also  directed  to  take  an  ac- 
count of  the  debts  due  from  the  Hamburgh  Manufactur- 
ing Company  to  the  defendants  at  the  time  of  the  convey- 
ance to  said  L'Homedieu,  and  the  interest  and  payments 
thereon.  I 

The  master  reports  the  debts  due  to  Joseph  E.  Edsall, 
one  of  the  defendants,  from  the  Hamburgh  Mauutacta^ 
ing  Company,  at  the  time  of  the  conveyance  to  Elias 
L'Homedieu,  December  24th,   1838,  with    the  interest 
from  that  time  to  the  1st  of  July,  1856,  to  be  858,228.25, 
and  the  other  debts  due  from  said  company  to  be  J6497.09. 
He  also  reports  the  advances  made  by  the  defendants  in 
(tarrying  on  the  Hamburgh  iron  works,  from  the  time 
thoy  took  possession  of  them,  to  be  $380,020.40,  and  the 
proceeds  arising  from  the  sales  of  iron,  &c.,  by  the  de- 
fendants,  to  be  §207,601.64,  leaving  for  excess  of  ad- 
vances  $172,358.94,   or    deducting    from   the   advances 
$38,333.33,  for  services  rendered  by  defendants,  the  ex- 
cess of  advances  above  the  sales  and  receipts  are  reported 
at   $134,025.61.    The   master  also   reports  that  Joseph 
E.  Edsall,  having  suiTived  his  co-trustee,  the  said  Elias 
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L'Homedieu  has,  as  such  sarvivor,  accounted  to  him 
for  ^^  the  rents,  issues,  and  profits  and  proceeds  of  the  trust 
property,  pursuant  to  the  terms  of  the  reference/'  from 
the  taking  possession  of  the  trust  property,  on  the  Ist  of 
June,  1839,  until  the  premises  were  vacated  and  the  busi- 
ness discontinued  by  the  defendants,  June  Ist,  1849 ;  and  * 
he  reports,  "  that  in  taking  such  account,  it  fully  appears, 
that  from  the  rents,  issues,  and  profits,  and  all  the  pro- 
ceeds and  produce  of  said  trust  property,  there  remains 
nothing  in  the  hands  of  said  Joseph  E.  Edsall,  to  whom 
the  trust  survived^  wherewith  to  be  charged." 

To  this  report  several  exceptions  have  been  taken,  but 
all  that  has  been  urged  upon  the  hearing  is  substantially 
embraced  in  the  first  and  third  exceptions,  which  are — 

(1)  That  the  master  has  proceeded  in  his  report  on  a 
wrong  basis,  in  charging  the  trust  estate  or  trust  fund  with 
the  losses  in  the  business  conducted  by  the  defendants  on 
their  own  account  and  for  their  own  benefit.  And  also, 
(3)  because  the  complainants  claimed,  before  the  master, 
that  the  defendants  be  charged  with  an  annual  rent  for 
the  trust  property  during  the  time  they  occupied  the  same 
in  carrying  on  their  private  business,  which  mode  of  ac- 
counting was  denied  by  the  master^  and  the  ceshii  que  trust 
and  creditors  were  treated  by  him  as  partners  in  the  said 
business,  and  liable  for  the  losses  in  the  same,  conducte<l 
solely  for  the  benefit  of  the  defendants. 

The  complainants  insist  that,  by  the  terms  of  the  refer- 
ence, the  master  must  charge  the  defendants  with  an  an- 
nualrent,  and  the  interest  thereon ;  and  they  produce  some 
two  or  three  witnesses,  who  state  that  from  two  to  three  or 
four  thousand  dollars  a  year  would  have  been  a  fair  rent 
for  the  trust  property.  On  the  other  hand,  the  defend- 
ants say  they  are  only  trustees ;  that  they  never  rented 
the  property ;  that  they  only  took  possession  thereof  at 
the  earnest  request  of  the  creditors  of  the  Hamburgh 
company,  when  nobody  else  would  take  it,  by  law  or 
otherwise,  to  preserve  it  from  destraction,  and  to  hold 

Vol.  l  2  l 
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and  work  it  until  the  same  could  be  sold  or  rented ;  that 
for  the  same  reason,  they  were  compelled  to  retain  the 
same  for  several  years,  and  work  it  at  a  sacrifice,  and 
until  the  aggregate  loss  exceeded  $100,000,  and  that 
therefore  they  have  nothing  for  which  they  ought  to  a^ 
count. 

It  appears,  from  the  evidence,  that  all  the  personal  pro- 
perty was  sold  by  the  sheriff  prior  to  the  possession  of 
the  defendants ;  and  as  to  any  personal  property,  the  pro- 
ceeds and  profits  of  the  real  estate,  or  purchased  there- 
with, that  of  course  must  depend  on  there  being  such 
proceeds  and  profits ;  so  that  in  reality  the  whole  matter 
is  narrowed  down  to  the  inquiry,  whether  the  master  has, 
in  accordance  with  the  reference,  taken  an  account  of  the 
rents,  issues,  profits,  and  produce  of  the  real  estate  held 
in  trust. 

Ordinarily  an  account  required  from  a  trustee  of  the 
rents  and  profits,  or  of  the  rents,  issues,  profits,  and  pro- 
duce, would  be  an  account  showing  the  balance  in  his 
hands  of  the  rents  and  produce  received  over  and  above 
the  necessary  expenditure ;  but  as  in  this  case  no  rents 
were  received  by  the  trustees,  unless  they  are  themselves 
chargeable  with  the  rents,  it  is  necessary  to  look  beyond 
the  order  of  reference  to  ascertain  as  well  what  the  court 
and  party  meant  by  the  reference,  as  for  what  the  trus- 
tees, by  the  principles  of  law  and  the  fects  in  this  case, 
are  chargeable. 

It  appears,  by  the  evidence  in  this  case,  that  the  Ham- 
burgh and  Clinton  manufacturing  companies,  some  years 
since  being  insolvent,  and  the  sheriff  of  Sussex  county 
having  against  them  several  executions,  on  which  be  had 
advertised,  and  was  about  to  sell  their  property,  the  credit- 
ors of  said  companies,  after  several  conferences  on  the  sub- 
ject, on  the  7th  of  December,  1838,  entered  into  a  written 
agreement,  by  which,  amongst  other  things,  they  agreed 
that  Elias  L'Homedieu,  as  their  agent  and  trustee,  should 
purchase,  for  the  creditors*  use,  the  property  of  the  two 


185a]      COURT  OF  ERRORS  AND  APPEALS.         899 

Hamburgh  Manufactaring  Co.  v.  EdsalL 


companies,  to  be  sold  by  the  sheriff,  for  any  sum  not  ex- 
ceeding, with  the  encumbrances,  the  sum  of  $32,000 ;  and 
they  authorized  their  agent  and  trustee  to  raise,  by  bond 
and  mortgage  on  the  premises,  such  sum  of  money  as 
would  be  sufficient  to  pay  the  purchase  money,  the 
amount  of  encumbrance,  the  creditors'  debts,  and  two 
thousand  dollars  to  put  the  furnace  in  blast ;  they  author- 
ized him  also,  upon  certain  terms,  to  lease  and  to  sell  the 
property.  After  this  agreement  was  executed,  the  pro- 
perty was  sold,  and  Mr.  L'Homedieu,  in  pursuance 
thereof,  became  the  purchaser,  and  subsequently  entered 
into  possession  thereof,  and  leased  the  property,  and  also 
entered  into  an  agreement  to  sell  the  same  to  Edward  W. 
Pratt,  a  large  stockholder  in  the  company,  one  of  the 
complainants,  who,  through  pecuniary  embarrassments 
and  other  causes,  was  unable  to  comply  with  his  lease 
or  agreement,  or  to  possess  and  use  the  property  under 
them.  Mr.  L'Homedieu  failing  to  dispose  of  the  pro- 
perty by  lease  or  otherwise,  or  to  raise  money  thereon  to 
pay  the  encumbrances  and  debts,  and  put  the  property  in 
order  for  blast,  the  creditors  were  called  together  to  de- 
vise the  means  for  disposing  of  or  using  the  same.  All 
the  creditors,  except  L*Homedieu  and  Joseph  E.  Edsall, 
refused  to  take  upon  themselves,  together  or  separately, 
the  use  of  the  property,  several  of  them  declaring  that 
they  would  rather  lose  their  debts  than  run  the  risk.  Mr. 
Pratt,  being  at  this  time  confined  for  debt  in  the  Newark 
jail,  gave  up  his  lease  and  agreement  for  purchase ;  and  at 
length  L'Homedieu  and  Edsall,  at  the  earnest  request 
of  the  creditors,  concluded  to  take  possession  of  the  pro- 
perty, and  endeavor  to  work  it  to  the  best  advantage. 
Edsall  was  the  largest  creditor,  and  held  mortgages  on 
the  property,  and  says  he  took  possession,  as  mortgagee, 
in  conjunction  with  L'Homedieu,  as  trustee,  whom  he 
has  survived,  and  whose  interest  he  acquired,  and  he  is 
now  the  sole  trustee,  not  only  for  the  agreeing  creditors 
and  such  others  as  did  not  enter  into  the  agreement,  bat 
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also,  according  to  the  decision  of  this  court  and  of  the 
Court  of  Errors  and  Appeals,  as  trustee  for  the  Hamburgh 
company  and  its  stockholders,  amongst  whom  are  Ed- 
ward W.  Pratt  and  the  other  complainants,  if  there  be 
anything  left  of  the  property  and  its  earnings  after  the 
encumbrances  and  debts  are  all  paid.  There  seems  to 
have  been  no  lease  or  other  agreement,  either  by  parol  or 
in  writing,  entered  into  by  or  for  L'Homedieu  and  Ed- 
sall,  when  they  took  possession  of  the  property,  with  a 
view  of  working  it,  on  the  Ist  of  June,  1839. 

Thomas  D.  Edsall   says,  in   his   testimony  before  the 
master,  that  he  was  present  at  two  or  three  meeting  of 
the  creditors  at  Hamburgh  and  at  Newton,  and  one  at 
(Tovernor  Haines'  office,  prior  to  the  possession  taken  of 
said    works  by  L'Homodieu ;    the   creditors   then    said 
L'JTomedieu   and   Edsall   should   take    possession,   and 
drive  the  said  works,  but  they  were  not  willing  them- 
selves to  do  so,  because  they  considered  it  a  losing  busi- 
ness.    Under  these    circumstances  the  defendants  took 
possession,  when  the  property  was  much  out  of  repair 
and  the  dam  carried  away  by  a  storm,  and  when  it  was 
necessary  to  expend  large  sums  of  their  own  money  to 
put  the  works  in  operation  before  they  could  hope  for 
any  remuneration.     We  may  ask,  perhaps  as  well  at  this' 
point  as  any  other,  what  was  then  the  understanding  be- 
tween the  trustees  and  the  other  creditors  as  to  the  reut 
for  the  property  possessed ;  was  it  then  understood  that 
the  trustees  should  pay  a  fixed  rent  for  the  property,  be 
liable  for  its  use  and  occupation  without  regainl  to  the 
returns  of  their  business,  or  that  they  should  simply  be 
charged   as  trustees  for  all  moneys  they  might  receive 
over  and  above  their  actual  expenditure. 

The  principles  of  law  applicable  to  trustees  are  well 
settled.  A  trustee  is  never  permitted  to  make  any  fvoix 
to  himself  in  any  of  the  concerns  of  his  trust;  on  the 
other  hand,  he  is  not  liable  for  any  loss  which  occurs  in 
the  discharge  of  his  duties,  unless  he  has  been  guilty  of 
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negligence,  malversation,  or  fraud.  1  Story's  JEq.  §  465 ;  1 
Vesey  32 ;  Wilkerson  v.  Stafford^  and  eases  in  1  Vesey^  sup- 
plementjp.  9 ;  6  Vesey ^jun.  488,  Caffrey  v.  Darbey  ;  1  Johns, 
Ch,  B.  27 J  Green  v.  Winter ;  6  Hoist,  145,  Voorhees  y.Stoot- 
hof. 

A  trustee  is  not  chargeable  with  more  than  he  has  re- 
ceived, unless  in  a  case  of  gross  negligence  amounting  to 
wilful  default.  2  Johns.  Ch.  li.  1,  Osgood  v.  Franklin;  1 
Vernon  144;  1  Vesey^jun.^  193;  4  Johns.  Ch.  Ji.  619;  1 
Saxton  295,  State  Bank  v.  Marsh  and  Edgar ;  16  Mass.  B. 
221,  Barrett  v.  Joy. 

A  trustee  will  not  be  held  liable  for  estimated  rents, 
when  none  were  received,  and  the  delay  in  selling  the 
trust  property  was  for  want  of  purchasers.  7  Grattan  476, 
Griffin  V.  McCauley. 

There  is  no  pretence  here  of  any  fraud  or  negligence ; 
on  the  contrarj%  it  appears  that  the  trustees  were  skilful 
and  energetic  men,  and  did  the  best  that  circumstances 
and  the  precarious  state  of  the  iron  business  permitted : 
and  yet,  in  a  few  years,  so  far  from  making  money,  they 
sunk  over  one  hundred  thousand  dollars,  as  appears  by 
their  accounts,  the  correctness  of  which  is  not  contested. 
Can  the  creditors,  then,  whose  immediate  trustees  the  de- 
fendants are,  insist,  under  the  circumstances  of  this  case, 
upon  charging  them  with  a  regular  annual  rent?  I  think 
not.  There  is  no  contract  that  requires  it,  and  no  prin- 
ciple of  law  that  would  justify  it;  and  no  creditor  has 
come  forward  to  claim  it,  although  their  claims  are  still 
unliquidated.  If,  then,  the  immediate  cestui  que  trusts 
cannot  claim  of  the  defendants  rents,  when  none  were 
received  and  none  made,  can  the  mere  resulting  cestui  que 
trusts,  who  lie  behind  the  unpaid  creditors,  make  the  claim 
in  the  hope  that  the  property  may  reach  them  by  thus 
paying  oft'  the  creditors  ?  I  think  not.  The  Hamburgh 
company  and  Edward  E.  Pratt  and  the  other  stockholder 
complainants  have  only  a  right  of  redemption,  or  result- 
ing right  to  the  property,  after  the  $65,000*  of  debts  aro 
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paid  oft';  and  they  surely  can  have  no  greater  power  to 
charge  tbe  trustees  than  thos^B  who  appointed  them,  aud 
for  whom  they  were  acting.  And  this  seems  to  have  been 
the  view  of  the  complainants  when  they  filed  their  bill, 
for  they  do  not  charge  the  defendants  for  any  rent  reserved 
hy  lease  or  agreement,  or  for  any  amount  for  the  use  and 
occupation  of  the  premises,  but  for  the  profits  that  they 
had  made,  viz.  '^  that  defendants,  after  paying  all  expenses 
thereof,  cleared  out  of  the  first  blast  upwards  of  fifteen 
tliousand  dollars,  and  out  of  the  second  blast  more 
tlian  ten  thousand  dollars,  together  a  sum  more  than 
sufficient  to  pay  all  the  debts  of  the  Hamburgh  com- 
}»any;  that  defendants  had  not  accounted  for  *'the  pro- 
coeds  and  rents  and  profits,"  or  for  "the  proceeds  and 
]»rofits  of  the  said  blasts,  during  the  period  they  had  pos- 
ficssion  of  the  said  property;"  that  the  defendants  pre- 
tended that  ''  thev  had  not  realized  sufficient  from  the  said 
property  to  pay  oft'  the  said  creditors,"  &c.,  the  coutran* 
whereof  is  charged  to  be  true,  and  the  prayer  of  the  bill 
is  for  an  account  of  "  the  rents,  profits,  and  produce  oi 
said  real  estate  ;"  and  that,  in  taking  such  account,  the  de- 
fondants  be  charged  with  "  interest  for  such  balaiias  as 
HJiall  appear  to  have  been  in  their  hands  from  time  to 
time  ;"  and  the  evidence  adduced  by  the  complainants 
j)rior  to  the  hearing  before  the  master  seems  to  be  to  sus- 
tain the  same  view  of  the  case. 

In  1848,  after  this  cause  had  been  decided  in  the  Court 
(»f  Aj>peals,  the  complainants  applied  to  the  Chancellor 
ior  the  appointment  of  a  receiver,  which  motion  was  re- 
fused by  the  Chancellor,  on  the  ground  that  "the  works 
aro  now  in  operation  conducted  by  Edsall,  a  man  experi- 
•  •need  in  the  business,  and  of  unquestioned  responsibility. ' 
AVliy  apply  for  a  receiver  if  the  property  was  already  at  a 
'cnt  for  its  full  value  to  a  responsible  man,  or  why  refuse  it 
^•n  the  ground  that  the  trustee  was  '^  anian  experienced  in 
-tlio  business"  ?  And  the  Chancellor  asks,  in  conclusion. 
ivhy  appoint  'a  receiver  where  there  is  no  apprehension  of 
iJanger  from  the  property  remaining  in  the  use  of  the 
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trustee,  and  he  has  been  ordered  to  account "  for  the  rents 
that  may  have  been  received.''  And  again,  pretty  much  the 
same  view  is  taken  by  the  Chancellor,  in  1849,  on  refus- 
ing a  motion  to  appoint  a  new  trustee.  According  to  the 
evidence,  during  all  the  time  the  defendants  held  the  pro- 
perty, it  was  held  for  rent  or  sale,  and  no  offer  was  ever 
made  for  either,  although  at  a  time  when  iron  commanded 
the  highest  price,  and  when  it  was  offered  for  sale  for 
$22,600  to  $25,000.  Several  witnesses  testify  that  not 
only  the  Hamburgh  iron  works,  but  several  other  works 
in  the  same  part  of  the  country,  were  conducted,  during 
the  time  the  defendants  occupied  this  property,  at  heavy 
loss,  and  in  fact  that  pretty  much  all  who  had  engaged  in 
the  manufacture  of  iron  in  New  Jersey  during  that  period 
had  either  become  bankrupts  or  sustained  heavy  pecu- 
niary losses,  and  that  the  annual  value  of  iron  works  was 
little  or  nothing,  if  not  absolutely  worse  than  nothing;  so 
that  if  I  had  any  doubt  of  the  correctness  of  the  principle 
on  which  the  master  has  placed  his  report,  looking  at  the 
present  depreciated  value  of  tlie  property,  the  large 
amount  of  debts  unpaid,  the  small  qvohlum  meruit  return 
that  could  arise  from  a  different  principle  of  accounting, 
the  satisfaction  of  the  creditors,  who  are  the  immediate 
cestui  que  irusl%  I  should  hesitate  to  send  this  matter  back 
to  the  master  without  some  stipulation  on  the  complain- 
ants to  pay  any  deficiency  that  might  eventually  be  corn- 
ing to  the  creditors  of  the  company  ;  for  if  we  charge  the 
trustees  the  heavy  rent  of  ?2500  a  year  for  the  ten  years 
they  occupied  the  premises,  and  estimate  their  present 
value  as  high  as  $25,000,  there  will  still  be  several  thou- 
sand dollars  coming  to  the  creditors  beyond  the  amount 
of  rent  and  value,  and  of  course  that  much  short  of  reach- 
ing the  complainants.  But  from  the  whole  case,  I  enter- 
tain no  doubt  of  the  correctness  of  the  principle  adopted 
by  the  master ;  and  contrary  to  my  first  impression,  I  am 
constrained  to  recommend  to  the  Chancellor  to  overrule 
the  exceptions  and  confirm  the  report. 
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j)uicl  oft';  and  they  surely  can  \       ■>  p^  1>J 

^hai'oce  tbe  trustees  than  thop.,   '     ^.' 
for  whom  they  were  acting* 
the  view  of  the  complainr  ; . 

for  thoy  do  not  charge  th<"     / 

,     I  .       •  f  jlivered  bv 

liy  lease  or  agreement,    ,    -  ^ 

occupation  of  the  pr  '/  ^  wrought  by  the  Ilamburgl 

had  made,  viz.  **  tha' .  '  ^  ^^seph  B.  Xones,  Daniel  Jon«. 

thereof,  cleared  o"  ^  '^^^'^  survived  Edward  W.  Pratt. 

tliousand    dollar  *»'^l''  ^^'^^^ '»»*  survived  Elias  Llloib- 

than  ten  thou'  .onathan  Whitaker,  and  others,  credit- 
sufficient  to  iuburgh  Manulhcturing  Company, 
puny;  that  i""^  mentioned  many  of  the  names  of  the  par- 
oeeds  and  ^^K^ndents,  and  all  the  names  of  the  parties  appei- 
}»rofit8  o^' iiiat  the  character  of  the  case  may  be  tlie  better 
sessior  4fitoo(\. 

tend*-  'fliii^  i**  ^^^  appeal  from  an  interlocutory  decree,  taken 
pro    M'/)i»rties  who  tiled  the  original  bill.    The  defendants.  Jo- 
w'    rf/)h  E.  Kdsall,  and  Elias  L'llomedieu,  who  died  at\er 
f/je  tirst  hearing  in  the  cause  was  had,  were  decreed  bv 
fjjo  Chancellor  to  be  trustees  of  certain  property  lieW 
iind  jiossossed  by  them,  as  well  for  the  other  defeiiJaut- 
in  this  cause  who  were  creditors  of  the  Ilambureli  Man- 
ufacturing  Company,  as  for  Edward  W.  Pratt,  Joseph 
]S'()ues,  David  Jones,  and  Elias   Freeman,  who  derive<1 
their  rights  from  said  Pratt,   creditor  of  and  principal 
stockholder  in  the  Hamburgh  Manufacturing  Company, 
at  and  after  the  time  of  his  taking  the  benefit  of  the  in- 
solvent laws  of  this  state,  and  also  for  the   Ilamburffh 
Ahiinii'acturing  Company,  a  reference  was  ordered  to  a 
ma?>tor  '*to  take  an    account  of  the  personal   propeny 
taken  possession   of  by  the  said  L'llomedieu  and  EJ- 
sail  under  the  said  trust,  and  of  all  other  the  persona! 
]U(>i)erty,  being  the  proceeds  and  protits  of  the  said  real 
estate  and  i^ersonal  estate,  or  purchased  with  the  proceeit 
or  jirotits  thereof,  and  of  the  rents,  issues,  and  pnifit? 
thereof,  and  of  the  rents,  issues,  profits,  and  produce  ol" 
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received  by  tlie  defendants, 
^  either  of  them,  or  by  any 

V'  their  or  either  of  their  order, 
'^*  .  their  use." 

y  was  the  designated  master,  in  stating 
-ported,  among  otlier  things,  as  follows  : 
^  my  report  respecting  the  several  matters,  I 
.isidered  the  said  Edsall,  by  virtue  of  the  convey- 
c  or  assignment  of  said    L'lloniedieu  to    him,  and 
oy  having  survived  said  L'llomedieu,  to  have  acted  as  a 
trustee  for  said  creditors,  and,  as  such  trustee,  acting  as  a 
trustee  for  said  creditors,  accountable  for  anv  rents  and 
profits  that  may  have  come  to  his  hands,  but  not  account- 
able for  loss  or  damage,  or  for  use  or  occupation  of  the 
premises."    The  complainants  tiled  divers  exceptions  to 
the  report,  which  exceptions  were  argued  before  a  master, 
sitting  in  the  place  of  the   Chancellor.     On   the  :24th  of 
February,  1858,  the  Chancellor,  being  thus  advised  by  the 
master,  who  heard  and  considered  the  exceptions,  over- 
ruled all  the  exceptions,  and  decreed  that  the  report  of 
the    master,   CiiFord,   be   ratified    and    conlirmed    with 
costs. 

The  complainants  have  appealed  from  this  interlocutory 
decree,  and  in  their  petition  of  appeal  they  set  forth 
that  the  decree  is  erroneous,  and  should  be  set  aside ; 
that  the  exceptions  should  be  sustained,  and  the  cause  be 
referred  back  to  a  master  to  restate  the  account  upon  new 
principles,  suggested  and  embraced  in  the  exceptions  to 
the  report 

The  appeal  has  been  argued  by  the  counsel  for  the 
complainants,  upon  the  grounds  that  the  master  should 
have  charged  Edsall  with  the  wood  cut  upon  the  prem- 
ises, and  consumed  in  the  business  carried  on  there  after 
June,  1889,  also  with  the  ore  taken  out  of  the  mine  upon 
the  Clinton  company's  tract,  and  also  wnth   an  annual 
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The  case  was  argued  in  the  Court  of  Appeals  bj 
WiUiam  Pennington^  for  appellants. 

Robert  Hamilton^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Ogden,  J.  This  is  a  suit  brought  by  the  Hamburgh 
Manufacturing  Company,  Joseph  B.  Nones,  Daniel  Jones, 
and  Elias  Freeman,  who  have  survived  Edward  W.  Pratt, 
against  Joseph  E.  Edsall,  who  has  survived  Elias  L*Hora- 
edieu,  trustee,  Jonathan  Whitaker,  and  others,  credit- 
ors of  the  Hamburgh  Manufacturing  Company. 

I  have  thus  mentioned  many  of  the  names  of  the  par- 
ties respondents,  and  all  the  names  of  the  parties  appel- 
lants, that  the  character  of  the  case  may  be  the  better 
understood. 

This  is  an  appeal  from  an  interlocutory  decree,  taken 
by  parties  who  filed  the  original  bill.  The  defendants,  Jo- 
seph E.  Edsall,  and  Elias  L'Homedieu,  who  died  after 
the  first  hearing  in  the  cause  was  had,  were  decreed  bv 
the  Chancellor  to  be  trustees  of  certain  property  held 
and  possessed  by  them,  as  well  for  the  other  defendants 
in  this  cause  who  were  creditors  of  the  Hamburgh  Man- 
ufacturing Company,  as  for  Edward  W.  Pratt,  Joseph 
Xones,  David  Jones,  and  Elias  Freeman,  who  derived 
their  rights  from  said  Pratt,  creditor  of  and  principal 
stockholder  in  the  Hamburgh  Manufacturing  Conipauy. 
at  and  after  the  time  of  his  taking  the  benefit  of  the  in- 
solvent laws  of  this  state,  and  also  for  the  Hamburgh 
Manufacturing  Company,  a  reference  was  ordered  to  a 
master  "to  take  an  account  of  the  personal  property 
taken  possession  of  by  the  said  L'Homedieu  and  Ed- 
sall under  the  said  trust,  and  of  all  other  the  personal 
property,  being  the  proceeds  and  profits  of  the  said  real 
estate  and  personal  estate,  or  purchased  with  the  proceed? 
or  profits  thereof,  and  of  the  rents,  issues,  and  profit^' 
thereof,  and  of  the  rents,  issues,  profits,  and  produce  oi 
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the  said  real  estate,  as  well  of  the  Clinton  Manafacturing 
Company  as  of  the  Hamburgh  Manufacturing  Company, 
which  have  been  possessed  or  received  by  the  defendants, 
L'Homedieu  and  Edsall,  or  either  of  them,  or  by  any 
other  person  or  persons,  by  their  or  either  of  their  order, 
or  for  their  or  either  of  their  use." 

Mr.  Gifford,  who  was  the  designated  master,  in  stating 
his  account  reported,  among  other  things,  as  follows  : 
"  In  making  my  report  respecting  the  several  matters,  I 
have  considered  the  said  Edsall,  by  virtue  of  the  convey- 
ance or  assignment  of  said  L'Homedieu  to  him,  and 
by  having  survived  said  L*Homedicu,  to  have  acted  as  a 
trustee  for  said  creditors,  and,  as  such  trustee,  acting  as  a 
trustee  for  said  creditors,  accountable  for  any  rents  and 
profits  that  may  have  come  to  his  hands,  but  not  account- 
able for  loss  or  damage,  or  for  use  or  occupation  of  the 
premises.'*  The  complainants  filed  divers  exceptions  to 
the  report,  which  exceptions  were  argued  before  a  master, 
sitting  in  the  place  of  the  Chancellor.  On  the  24th  of 
February,  1858,  the  Chancellor,  being  thus  advised  by  the 
master,  who  heard  and  considered  the  exceptions,  over- 
ruled all  the  exceptions,  and  decreed  that  the  report  of 
the  master,  GiflTord,  be  ratified  and  confirmed  with 
costs. 

The  complainants  have  appealed  from  this  interlocutory 
decree,  and  in  their  petition  of  appeal  they  set  forth 
that  the  decree  is  erroneous,  and  should  be  set  aside ; 
that  the  exceptions  should  be  sustained,  and  the  cause  be 
referred  back  to  a  master  to  restate  the  account  upon  new 
principles,  suggested  and  embraced  in  the  exceptions  to 
the  report. 

The  appeal  has  been  argued  by  the  counsel  for  the 
complainants,  upon  the  grounds  that  the  master  should 
have  charged  Edsall  with  the  wood  cut  upon  the  prem- 
ises, and  consumed  in  the  business  carried  on  there  after 
Jane,  1889,  also  with  the  ore  taken  out  of  the  mine  upon 
the  Clinton  company's  tract,  and  also  with  an  annual 
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rent  for  the  trust  property,  during  the  time  it  was  occu- 
pied after  the  sale  to  L'lloraedieu  by  the  sheriff  of 
Sussex  county,  to  wit,  after  June,  1839,  or  with  some  of 
those  items. 

This  bill,  the  answers,  and  the  testimony  taken  before 
the  first  hearing  was  had,  are  fully  set  out  in  1  BalsL 
Ch.  Rep.  249  and  658 ;  and  the  matters  are  ftirther  con- 
sidered in  3  IlalsU  Ch.  Rep.  298,  and  in  4  Hoist.  Ch.  Sep. 
141,  to  which  books  reference  may  here  be  made  for  the 
particulars  of  the  whole  controversy  between  these  par- 
ties. 

The  only  points  discussed  before  this  court  are  those 
which  have  just  been  stated;  and  if  they  have  not  been 
established  on  good  grounds  for  an  appeal,  the  decree 
must  be  aflirmed.  The  whole  equity  of  the  complainants 
arising  out  of  an  agreement  entered  into  between  L*- 
Ilomedieu  and  creditors  of  the  Hamburgh  Manufactur- 
ing Company  are  particularly  set  out  in  the  bill  of  com- 
plaint. The  property  was  bid  in  by  him,  in  virtue  of  that 
agreement,  at  a  sheriff's  sale,  made  on  the  day  the  agree- 
ment was  executed,  by  virtue  of  sundry  executions  against 
the  Hamburgh  Manufacturing  Company  in  his  hands; 
and  the  Chancellor  has  decreed  that  the  title  was  held, 
under  that  sale,  in  trust  for  all  parties  then  interested  in 
the  property,  both  creditors  and  stockholders.  It  is  true 
that  Edsall  and  L'Homedieu  took  possession  of  the 
property,  and  cut  some  wood  upon  it,  and  dug  ore  out  of 
the  Clinton  company's  mine,  which  materials  were  con- 
sumed upon  the  premises  in  carrying  on  the  furnace  bj 
them  for  several  years  ;  but  as  Edsall  and  L'Homedieu, 
in  the  eye  of  the  court,  were  trustees  prosecuting  the 
business  for  the  benefit  of  the  cestui  que  trusty  they  cannot 
be  charged  with  any  rents,  profits,  or  products  whicb 
have  not  been  received  and  made,  nor  can  they,  or  either 
of  them,  be  held  in  the  light  of  tenants,  and  thus  be 
made  responsible  individually  for  use  and  occupation. 
They  cannot  at  the  same  time  be  trustees,  conducting  the 
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business  as  such,  and  also  be  tenants  accountable  to  them- 
selves for  the  use  of  the  property  thus  employed.  The 
trust  was  different  in  its  nature  from  that  which  charac- 
terizes the  use  and  control  of  the  property  of  infants  and 
femes  covert. 

Its  object  was  the  making  of  an  honest  effort  to  apply 
the  property  to  the  best  interests  of  the  parties  concern- 
ed ;  and  as  no  pretence  has  been  made,  in  proof  or  by  al- 
legation, that  either  of  the  trustees  has  been  guilty  of 
u^glig^iice,  malversation,  or  fraud,  they  cannot  be  charged 
with  more  than  they  have  received,  or  after  two  and  a 
half  years'  possession  under  the  trust,  can  they  be  con- 
verted into  tenants  chargeable  with  an  annual  rent,  be- 
cause that  mode  of  settling  the  account  might  prove  more 
beneficial  for  the  cestui  que  trusts.  The  trustees  did  the 
best  that  they  could  do  under  the  precarious  state  of  the 
iron  interests ;  and  it  is  manifest  that  Edsall,  in  the  effort, 
has  sustained  a  very  heavy  loss,  for  which  he  can  have  no 
possible  remuneration. 

Although  L'Homedieu,  up  to  the  period  of  his  death, 
and  Colonel  Edsall,  as  his  survivor,  occupied  and  con- 
trolled the  property  under  such  circumstances  as  should 
subject  each  of  them  to  an  account  for  his  stewardship, 
yet,  as  such  trustees,  they  were  agents  for  the  cestui  que 
trustSj  and  in  accounting  were  responsible  only  for  the 
rents  received,  the  issues  realized  upon,  and  the  profits 
made.  The  principle  of  accounting  in  this  case  adopted 
by  the  master  was  equitable  and  just,  and  the  decree  of 
the  Chancellor  must  be  aflirmed  with  costs. 

Decree  affirmed  by  the  following  vote : 

For  affirmance — Judges   Combs,    Risley,    Valentine, 
CoRNBLisoN,  Ogden,  Swain,  Ryerson,  Wood. 

For  reversal — ^None. 
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Between  Abraham  Stevens  and  others,  executors,  appel- 
lants, and  John  A.  Post  and  others,  respondents. 

It  is  not  every  answer  in  Chancery,  although  sworn  to,  which  imports  verity. 

The  rule  of  evidence  which  makes  responsive  answers  proof  for  the  defeodant 
applies  only  to  fair  answers,  not  to  those  which,  upon  their  fiice,  are  incred* 
ible. 

In  determining  whether  an  answer  becomes  proof,  nnless  overcome  byupe 
rior  testimony,  it  is  proper  to  ascertain  whether  it  simply  admits  and  statei 
facts  called  for  in  the  bill,  or  whether  it  seeks  affirmatively  to  assert  a  right 
in  opposition  to  the  complainant's  demand,  and  to  insist  upon  a  duUnet  fad 
in  avoidance  as  a  defence ;  if  it  assumes  the  latter  aspect,  it  most  be  rap* 
ported  by  the  testimony  of  witnesses. 

An  au8wer  cannot  become  evidence  of  facts  acquired  through  hearsay— tb«re 
must  be  a  test  of  respondent's  conscience. 


This  cause  was  argued  before  the  Chancellor,  at  May 
term,  1857,  on  the  bill,  answer,  and  proofs ;  and  at  the 
succeeding  October  term,  the  following  opinion  was  read, 
and  which  was  furnished  to  this  court  as  containing  the 
reasons  of  the  decree  in  the  court  below. 

Williamson,  C.  This  is  a  bill  filed  by  the  legatees, 
under  the  will  of  Abraham  Stevens,  deceased,  against 
the  defendants,  who  are  the  executors  of  the  will,  for  a 
settlement  of  the  estate  in  this  court.  There  is  no  objec- 
tion raised  to  the  jurisdiction  of  the  court,  nothing  hav- 
ing been  done  by  the  executors  towards  settling  their 
accounts  in  the  Orphans  Court  of  Passaic  county,  where 
letters  testamentary  were  issued.  The  complainants  Jtf* 
entitled  to  an  account,  as  a  matter  of  course. 
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The  only  matters  in  controversy  between  the  parties, 
and  which  it  is  proper  the  court  should  settle  before  the 
cause  goes  to  a  master,  are  in  reference  to  the  liability  of 
the  defendants  to  account  for  some  alleged  assets  of  the 
decedent,  which  the  executors  have  not  included  in  the 
inventory  which  they  filed  with  the  surrogate. 

The  first  item  of  dispute  is  in  reference  to  the  alleged 
indebtedness  of  Abraham  Stevens,  one  of  the  executors. 
Abraham  Stevens  is  a  son  of  the  testator,  and  takes,  by 
the  will,  one  half  of  the  estate. 

The  bill  alleges  that  the  defendant,  Stevens,  at  the  de- 
cease of  the  testator,  was  indebted  to  him  in  about  the 
sum  of  two  thousand  dollars,  for  money  which  the  testa- 
tor, in  his  lifetime,  had  let  his  son  have,  and  that  the  said 
indebtedness  was  secured  by  bonds,  promissory  notes,  or 
in  some  other  way,  and  ought  to  have  been  put  in  the  in- 
ventory ;  but  that  the  defendant,  either  before  or  after  the 
death  of  the  testator,  destroyed  or  cancelled  the  evidences 
of  such  indebtedness. 

Stevens,  by  his  answer,  after  denying  that  he  was  in- 
debted to  his  father  at  the  time  of  his  death,  makes  the 
following  statement  in  response  to  the  allegations  of  the 
bill:  that  he  did  receive  money  from  his  father,  from 
time  to  time  during  his  lifetime ;  but  it  was  understood 
and  agreed  between  them,  that  the  defendant  never 
should  be  required  to  pay  back  the  principal  sum,  but 
that,  on  the  death  of  his  said  father,  the  several  sums  of 
money  so  advanced  should  belong  to  the  defendant,  and 
should  not  be  demanded  of  him. 

That  the  amount  he  received  was  seventeen  hundred 
and  thirty  dollars,  and  that  he  received  the  same  at 
divers  times  during  the  last  twenty  years ;  that  whenever 
he  received  a  sum  of  money  of  his  said  father,  prior  to  the 
year  1842,  he  gave  him  his  promissory  note  therefor,  and 
whenever  he  received  a  further  sum,  the  old  note  was 
given  up,  and  a  new  note  taken  by  him  for  the  whole 
mmoant ;  that  one  note  was  given  in  the  month  of  Jane, 
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1853,  for  the  Bum  of  $430,  and  that  the  other  was  given 
on  or  about  the  Ist  day  of  May,  1842,  for  $1300,  and 
that  the  said  testator  held  no  other  notes  or  evidences  of 
debt  against  him ;  that  the  testator,  about  three  weeks 
before  he  died,  being  weak  in  body  by  reason  of  his  sick- 
ness, and  with  a  knowledge  that  he  could  not  long  sur- 
vive, gave  the  said  two  notes  to  the  wife  of  the  defend- 
ant, who  waited  on  him  and  nursed  him  during  his  last 
illness,  and  directed  her  to  destroy  them;  that  since  that 
time  he  has  never  seen  the  notes,  but  is  informed  bv  his 
wife,  and  believes  it  to  be  true,  that  she  did  afterwards 
destroy  them. 

It  is  insisted,  on  behalf  of  the  defendant,  that  laying  out 
of  view  all  the  testimony  that  has  been  taken,  the  answer, 
by  the  principles  which  govern  this  court,  discharges  the 
defendant,  Stevens,  from  all  liabilities  upon  the  notes; 
that  the  answer  is  responsive  to  the  bill;  that,  while  it 
makes  a  discovery  of  the  notes  which  are  the  evidences 
of  the  defendant's  indebtedness,  it  shows  the  discharge  of 
the  debt.  If  the  answer  had  declared  that  the  notes  had 
been  paid  by  the  defendant,  the  answer  would,  undoubt- 
edly, have  been  sufficient  evidence  of  itself  to  discbarge 
the  defendant,  until  it  was  overcome  by  the  required 
amount  of  testimony.  But  the  defendant  admits  that 
the  notes  have  never  been  paid,  and  to  avoid  their  pay- 
ment, sets  up  that  the  testator  gave  them  to  the  defeud- 
ant's  wife,  and  directed  her  to  destroy  them. 

Where  an  answer  is  put  in  issue,  what  is  confessed 
and  admitted  need  not  be  proved ;  but  where  the  defeud- 
ant  admits  a  fact,  and  insists  upon  a  distinct  fact  by  way 
of  avoidance,  he  must  prove  the  fact  so  insisted  on  in  de- 
fence. Hart  V.  Ten  Eyck^  2  Johns.  Ch.  R,  62.  The  prin- 
ciple, as  thus  laid  down  by  Chancellor  Kent,  has  repeat- 
edly been  recognised  by  my  predecessors  in  this  court, 
and  has  been  too  firmly  established  to  be  permitted  to  be 
called  in  question,  Notwithstanding  the  principle  was 
disaffirmed  by  the  Court  of  Errors  of  the  state  of  Kew 
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York,  on  an  appeal  of  the  case  of  Hart  v.  Ten  Eyck^  as 
appears  from  note  (a)  to  the  case  of  Woodcock  v.  Bennei, 
1  Cowen  744,  and  again  by  the  same  court  in  the  last 
named  case,  I  cannot  but  think  that  the  principle,  as  laid 
down  by  the  Chancellor,  well  established  by  the  author- 
ities to  which  he  makes  reference,  and  that  it  is  the  only 
safe  and  judicious  rule  by  which  the  ends  of  justice  can 
be  secured.  In  the  case  of  Miller  and  Siiger  v.  Wack  et  al.y 
Sax.  209,  the  Chancellor  states  the  principle  as  it  is  af- 
firmed in  Hart  v.  Ten  Eyck^  and  declares  it  settled. 

In  BeckicUh  v.  Butler,  1  Wash,  Rep.  224,  a  bill  was  filed 
in  the  Court  of  Chancery  in  Virginia  against  the  adminis- 
trator for  distributive  shares  of  the  intestate's  estate.  The 
answer,  among  other  things,  sets  up  a  gift  from  the  intes- 
tate to  the  administrator  of  a  bond,  which  formed  the 
principal  part  of  the  personal  estate. 

This  allegation  in  the  answer  was  not  supported  by 
proof,  and  the  Chancellor  directed  the  administrator  to 
account  for  the  amount  of  the  bond.  The  defendant  ap- 
pealed to  the  Court  of  Appeals,  and  the  decree  was  af- 
firmed; and  the  president,  in  delivering  the  opinion-  of 
the  court,  observed,  that  "  the  answer  of  a  defendant  in 
Chancery  is  not  evidence  where  it  asserts  a  right  aflirm- 
atively  in  opposition  to  the  plaintiff's  demand.  In  such 
a  case,  he  is  as  much  bound  to  establish  it  by  indifferent 
testimony  as  the  plaintiff  is  to  sustain  his  bill.  It  would 
be  monstrous  indeed,  if  an  executor,  when  called  upon  to 
account,  were  permitted  to  swear  himself  into  a  title  to 
part  of  the  testator's  estate."  Other  authorities,  equally 
clear,  will  be  found  cited  and  commented  upon  in  note 
(a)  to  Hart  v.  Ten  Eyck,  2  J.  C.  B.  91. 

In  this  case  the  testator  was  living  at  his  son's  house, 
with  his  son,  at  the  time  of  his  death.  His  personal  estate 
consisted  of  bonds  and  promissory  notes,  amounting  to 
upwards  of  $5000.  More  than  one-third  of  this  whole 
eetate  was  in  promissory  notes  of  his  son,  which  had  been 
given  by  him  to  his  &tber  for  money  lent  and  advanced* 
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Three  weeks  before  his  death,  and  while  the  testator  was 
on  his  death-bed,  these  notes  were  in  his  possession.  lie 
died  leaving  a  will,  with  his  son  as  one  of  his  executors, 
into  whose  hands  all  the  assets  of  the  testator  passed 
when  he  died.  That  executor  is  now  called  upon  to  ac- 
count for  the  estate ;  and  having  alleged,  in  his  answer, 
that  the  testator  gave  his  notes  to  his  wife,  and  told  her 
to  destroy  them,  and  that  his  wife  told  him  she  had  de- 
stroyed them,  it  is  insisted  that  he  is  discharged  from  ac- 
counting for  the  notes,  unless  the  complainants  can  over- 
come, by  competent  evidence,  the  fact  which  the  defend- 
ant sets  up  in  his  answer  to  avoid  their  payment. 

It  appears  to  me  that  a  plain  statement  of  the  case 
shows  that  it  would  be  a  reproach  to  the  court,  if  there  is 
any  rule  in  administrating  equity  to  sustain  such  a  pro- 
position. 

It  was  said,  on  the  argument,  that  if  the  oath  of  a  party 
is  resorted  to,  to  charge  him  with  a  debt,  it  is  but  justice 
that  he  should  be  permitted  to  discharge  himself  by  the 
same  evidence.  This  is  true  to  a  certain  extent.  If  the 
debt  is  discharged  in  the  ordinary  way,  generally  the  de- 
fendant may  discharge  himself  by  his  answer. 

As  is  said  by  Lord  Eldon,  in  Thompson  v.  Lamb^  7 
Vesey  587,  if  the  answer  states,  that  upon  a  particular 
day  he  received  a  sum  of  money,  and  paid  it  over,  that 
may  discharge  him ;  but  if  he  says,  that  upon  a  particu- 
lar day  he  received  a  sum  of  money,  and  upon  a  subse- 
quent day  he  paid  it  over,  that  cannot  be  used  in  his  dis- 
charge. 

In  the  case  before  the  court,  if  the  defendant  had  said 
he  had  paid  the  notes,  the  complainants  would  have  been 
obliged  to  overcome  that  allegation  by  proper  testimony. 
This  they  might  easily  have  done,  as  appears  by  the  evi- 
dence taken.  But  when  the  defendant  sets  up  that  the 
testator  gave  the  notes  to  the  defendant's  wife,  and  told 
her  to  destroy  them,  he  sets  up  a  defence  which  hardly 
admits  of  being  disproved  by  evidence. 
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But  while  the  answer  clearly  admits  the  debt,  and  dis- 
closes the  fact,  that  the  testator  held  two  promissory  notes 
against  the  said  defendant  as  evidences  of  that  debt,  the 
disclosures  which  it  makes,  as  to  the  alleged  discharge  of 
that  debt,  are  not  satisfactory. 

Admitting  the  principle,  as  laid  down  in  Woodcock  v. 
Htmnetj  1  Coicen  711,  to  be  correct,  that  "  where  an  an- 
swer to  a  bill  filed  is  responsive  to  the  bill,  and  within 
the  discovery  sought,  it  is  legal  evidence  in  all  cases, 
and  this  whether  it  is  a  denial  of  some  fact  alleged  by 
the  complainant,  or  a  fact  set  up  by  way  of  avoidance 
merely,"  the  defendant  does  not  bring  himself  within 
this  rule  so  as  to  derive  any  benefit  from  his  answer. 
Admitting  it  to  be  true,  that  a  defendant,  after  admitting 
his  liability,  may  set  up  a  fact  by  way  of  avoiding  or  dis- 
charging it,  if  the  matter,  by  way  of  avoidance,  is  accom- 
panied by  a  statement  of  other  facts  altogether  inconsist- 
ent and  irreconcilable  with  that  by  which  the  liability  is 
sought  to  be  avoided,  he  is  not  entitled  to  the  benefit  of 
the  fact  by  which  he  seeks  to  discharge  his  liabilty. 

He  mav  affirm  a  fact  to  be  true,  and  bv  a  statement  of 
circumstances  and  other  facts  (made,  it  is  true,  to  give 
credence  to  his  allegation,)  show  it  is  without  any  found- 
ation. If  the  facts  and  circumstances  a  defendant  states, 
in  his  answer,  show  that  the  allegation  upon  which  he  re- 
lies is  not  consistent  with  truth,  he  cannot  derive  any 
benefit  from  it  merely  because  he  makes  the  allegation. 

The  statement  which  the  defendant  makes  in  reference 
to  the  fact  by  which  he  seeks  to  avoid  his  liability  is  not 
one  within  his  own  knowledge,  and  is  not,  therefore,  evi- 
dence  for  him,  any  more  than  the  hearsay  evidence  of  a 
witness  would  be.  He  alleges  that  the  testator,  three 
weeks  before  his  death,  gave  the  note  sto  his,  defendant's, 
wife,  and  told  her  to  destroy  them.  The  defendant  does 
not  pretend  that  he  was  present,  or  knew  anything  of  the 
transaction  of  his  own  knowledge.  He  does  not  tell  us 
what  reason  he  has  for  affirming  the  fact  so  positively. 

2ii* 
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The  most  favorable  construction  that  his  answer  is  en- 
titled to  is,  that  his  wife  gave  him  this  information. 
Thus,  while  he  affirms  the  fact,  he  shows  that  the  fact 
ifi  not  within  his  own  knowledge.  It  is,  therefore,  like 
all  other  hearsay  evidence,  to  be  rejected. 

The  answer  is  evidence  for  the  defendant,  and  avails 
him  as  such,  because  it  is  a  test  of  his  conscience;  but  if 
his  response  is  merely  upon  hearsay,  his  conscience  is  no 
way  tested  as  to  the  truth,  and  of  course  his  answer  is 
not  evidence  for  him.  All  the  information  we  have  of 
the  matter  by  the  answer  is  the  simple  statement,  that 
the  testator  gave  the  two  notes  to  the  wife,  and  directed 
her  to  destroy  them.  Whether  anything  more  transpired 
between  them,  the  answer  does  not  state.  It  is  incred- 
ible, that  when  notes  to  the  amount  of  $1700  were  di- 
rected to  be  destroyed  in  this  manner,  the  process  should 
have  been  so  short  and  expeditious.  When  did  his  wife 
give  him  the  information? 

If  it  was  done  immediately  (and  it  was  natural  it 
should  have  been),  why  did  the  son  not  speak  with  the 
father  upon  the  subject?  or,  if  he  did  speak  to  him,  wliar 
was  said?  When  did  the  wife  destroy  these  notes?  was 
it  before  or  after  the  testator's  death?  The  answer  does 
not  state  the  time,  and  it  is  very  apparent  that  it  was 
purposely  concealed. 

All  the  information  given  is,  that  the  defendant  is  in- 
formed by  his  wife,  and  believes  it  to  true,  that  she  after- 
wards did  destroy  them.  Again,  the  statement  is  one  of 
a  character  which  ought  not  to  be  credited,  unless  testi- 
fied to  by  a  disinterested  witness.  If  this  old  man,  when 
upon  his  death-bed  three  weeks  before  he  died,  being 
weak  in  body  by  reason  of  his  sickness,  ^s  the  answer 
states)  gave  to  the  wife  of  the  defendant  his  notes, 
amounting  to  $1700,  and  directed  her  to  destroy  them, 
and  she  afterwards  did  destroy  them  without  calling  any 
one  to  be  a  witness  of  the  transaction,  the  defendant 
ought  not  to  be  discharged  from  paying  those  notes,  and  no 
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method  can  be  devised  by  which  the  defendant  can,  in 
this  court,  obtain  the  benefit  of  his  wife's  evidence  for 
that  purpose. 

But  I  think  the  answer  is  overcome  by  the  testimony 
in  the  cause.  The  rule  is,  that  the  answer  must  be  over- 
come by  two  witnesses,  or,  there  must  be  one  witness 
against  the  direct  and  positive  averment  of  the  answer, 
corroborated  by  circumstances.  Pember  v.  Mathers^  1  Bro. 
52. 

The  existence  of  the  indebtedness  of  the  defendant  to 
his  father  is  proved  by  several  witnesses,  and  the  amount 
of  the  debt  by  at  least  one  witness.  We  avoid,  therefore, 
the  embarrassment  of  the  defendant's  being  charged  only 
by  his  own  answer,  and  the  supposed  hardship  of  not  per- 
mitting a  man  to  discharge  by  the  same  evidence  that  he 
charges  himself.  His  allegation  is,  that  the  notes  were 
given  to  his  wife  three  weeks  before  the  old  man  died ; 
and  to  show  that  there  is  no  misapprehension  as  to  time, 
it  is  stated  to  have  been  while  he  was  sick,  and  the  de- 
fendant's wife  nursing  him,  and  with  the  knowledge,  on 
his  part,  that  he  could  not  long  survive.  Yet,  on  the  morn- 
ing of  his  father's  death,  or  a  few  days  after,  he  told  his 
co-executor  that  the  transaction  took  place  at  the  time  of 
an  occurrence  which  happened  in  the  month  of  October, 
three  months  before  the  death  of  the  testator.  The  con- 
duct of  the  old  man — his  particularity  in  exacting  the 
notes — drawing  them  with  interest,  and  not  trusting  them 
out  of  his  own  hands,  with  various  other  circumstances  in 
connection  with  the  fact  that  the  testator  died  under  the 
defendant's  roof,  all  the  testator's  private  papers  being 
under  the  defendant's  control,  and  that  no  reason  is  sug- 
gested why  the  notes  should  have  been  delivered  to  Mrs. 
Stevens,  or  why  their  destruction  should  have  been  kept 
secret  until  the  old  man's  lips  were  sealed  by  death,  all 
go  to  discredit  the  statement  upon  which  the  defendant 
seeks  to  avoid  payment  of  the  notes. 

The  defendant  gave  some  evidence  to  show,  by  the  de- 
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claration  of  his  father,  that  it  was  not  his  intention  the 
notes  should  be  paid  after  his  death.  They  were  made 
in  connection  with  other  casual  remarks,  and  certainly 
with  no  idea  that  they  would  be  treasured  up  as  testi- 
mony to  be  used  on  any  future  occasion.  They  are  given 
by  the  witness  with  much  vagueness  and  uncertainty,  and 
without  pretending  to  give  the  language  of  the  testator. 
Their  general  purport  seems  to  be  this,  that  the  testator, 
while  speaking  of  the  debt  his  son  owed  him,  said  it 
would  all  be  his,  or  would  all  come  back  to  him  when 
he,  the  testator,  died.  This  is  true;  for,  by  his  will,  he 
gives  his  son  one  half  of  his  estate,  and  in  this  way  he 
does  get  more  than  all  of  the  debt  back  again.  There  is 
no  doubt  on  my  mind  as  to  the  propriety  of  compelling 
the  defendant,  Stevens,  to  account  for  the  two  notes,  as 
he  admits  them  in  his  answer.  He  may  be  permitted  to 
show  before  the  master  any  payments  made  on  account 
of  principal  or  interest. 

As  to  the  personal  property  which  was  in  the  defend- 
ant's house,  he  ought  not  to  account.  There  is  evidence 
enough  of  the  fact,  that  the  testator  made  a  division  of 
the  household  property,  as  alleged  in  the  answer,  and 
that  the  portion  of  it  in  possession  of  the  defendant  fell 
to  him  in  the  division. 

As  to  the  Van  Cleve  transaction,  there  is  not  evidence 
enough  to  charge  the  defendant  with  any  liability. 

Wtlliam  Gledhilly  counsel  for  appellant. 

A,  B.  Woodruffs  counsel  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Ogden,  J.  The  only  debatable  question  raised  in  this 
cause  is,  whether  the  answer  of  Abraham  Stevens,  jiiu., 
in  some  of  its  parts,  is  so  responsive  to  the  bill  of  complaint 
that  it  becomes  evidence  in  support  of  his  defence,  unless 
it  has  been  overcome  by  the  counter  testimony  of  two 
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witnesses,  or  of  one  witness  and  corroborating  circum- 
stances. It  is  proper  to  remark  here,  that  every  answer  in 
Chancery  does  not  import  verity,  although  it  may  have 
been  sworn  to.  It  may  be  obviously  contradictory  and 
inconsistent.  The  rule  which  makes  responsive  answers 
evidence  for  defendants  ex  necessitate  applies  only  to  fair 
answers,  and  not  to  those  which  upon  their  face  are  in- 
credible. 1  HalsL  Ch.  Hep.  151.  Abraham  Stevens,  sen., 
late  of  Passaic  county  in  this  state,  died  on  the  10th  of 
January,  1854,  leaving  the  appellants  executors  of  his  last 
will,  which  bears  date  the  22d  of  October,  1849.  On  the 
26th  of  January,  1854,  the  executors  duly  proved  the  will, 
and  they  also  have  filed  an  inventory  of  the  personal  es- 
tate, with  an  appraisement  thereof,  in  the  proper  office. 
The  bill  is  filed  by  parties  interested  as  legatees  under 
the  will,  requiring  from  the  executors  an  account  and  a 
settlement  of  the  estate  in  the  Court  of  Chancery.  It 
seeks,  among  other  things,  to  surcharge  the  inventory 
and  account  with  an  alleged  indebtedness  of  Abraham 
Stevens,  jnn.,  to  the  testator,  at  the  time  of  his  death,  in 
the  sum  of  about  $2000,  and  it  prays  that  the  executors 
may  be  decreed  to  pay  the  same,  together  or  with  the 
residue  of  the  estate  of  the  deceased,  over  to  them,  ac- 
cording to  their  several  shares  and  portions,  as  established 
by  the  will.  The  specific  charges  in  the  bill  touching  the 
alleged  indebtedness  are,  that  the  said  executor,  at  the 
time  of  his  father's  death,  was  indebted  to  the  testator  in 
a  large  amount  for  moneys  had  from  him,  and  that  the 
indebtedness  was  secured  by  bonds  or  by  promissory 
notes,  or  in  some  other  mode,  and  that  the  same  should 
have  been  put  upon  the  inventory  of  the  effects  of  the 
deceased;  that  at  the  time  of  provipg  the  will  and  of 
making  the  inventory,  the  said  executor  well  knew  that 
he  was  indebted  to  his  father's  estate  in  the  sum  of 
12000,  or  thereabouts ;  and  that,  either  before  or  after  the 
death  of  his  father,  he  destroyed  or  concealed  the  evi- 
dence of  his  indebtedness  which  his  father  had  held. 
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The  prayer  of  the  bill  asks  that  the  executors  may  set 
forth  and  discover,  in  the  first  place,  what  moneys  the 
said  Abraham  Stevens,  jiin.,  had  received  from  his  father 
in  his  lifetime,  and  what  evidences  of  the  indebtedness 
were  given  by  him  to  his  father,  setting  forth  dates  and 
amounts ;  in  the  second  place,  if  any  such  evidences  of  in- 
debtedness were  given,  what  has  become  of  them,  and 
whether  the  said  executor,  Abraham  Stevens,  jun.,  had  not 
destroyed  or  concealed  them ;  and  in  the  third  place,  if 
the  said  testator,  in  his  lifetime,  gave  or  transferred  any 
such  evidence  of  indebtedness  to  another,  then  to  whom, 
when,  and  for  what  consideration,  and  under  what  pre- 
ceding and  attending  circumstances.  And  the  complain- 
ants further  prayed,  that  the  amount  of  the  estate  of  the 
testator  might  be  ascertained  under  the  direction  and  de- 
cree of  the  court;  and  that  the  shares  and  portions  of  the 
estate  to  which  they  are  entitled  under  the  will  might  be 
ascertained,  and  be  respectively  decreed  to  them,  and 
that  the  executors  might  be  directed  to  pay  the  same  to 
them. 

The  defendants  filed  a  joint  and  several  answer,  which 
was  put  in  issue.  AVitnesses  were  examined,  and  the 
cause  was  argued  before  the  Chancellor,  in  May,  1857,  on 
the  bill,  answer,  and  depositions.  In  October  following, 
an  interlocutory  decree  was  made,  in  which  Abraham 
Stevens,  jun.,  is  charged,  as  executor,  with  two  promis- 
sory notes,  which  were  disclosed  by  his  answer,  amount- 
ing together  to  the  sum  of  seventeen  hundred  and  thirty 
dollars,  and  such  interest  as  might  be  due  thereon.  The 
decree  was  appealed  from,  upon  the  ground  that  the  said 
defendant  is  not  chargeable,  as  such  executor,  with  the 
amount  of  the  said  two  notes,  nor  with  the  interest  on 
the  same. 

The  decision  of  the  Chancellor  is  said  to  be  erroneous, 
because  he  did  not  give  to  the  appellant,  Stevens,  the  foil 
and  legal  benefit  of  his  answer  as  evidence,  his  counsel 
claiming  that  in  parts  of  it,  alleged  to  be  fully  and  critio- 


1858.]      COURT  OF  ERRORS  AND  APPEALS.         419 

Stevens  v.  Poet. 

ally  responsive  to  the  bill,  the  said  appellant  has  shown 
that  he  was  not  indebted  to  the  testator  at  the  time  of  his 
death,  and  that  the  answer  on  that  point  has  not  been 
overcome  by  other  evidence,  according  to  the  rules  and 
practice  of  courts  of  equity.  In  testing  the  soundness  of 
the  appellant's  position,  it  will  be  necessary  to  examine 
with  some  minuteness  the  portions  of  the  answer  upon 
which  he  relies  as  furnishing  plenary  evidence  of  his  non- 
indebtedness  ;  to  compare  them  with  the  allegations  and 
prayer  of  the  bill,  and  tlius  to  determine  whether  they 
simply  admit  and  state  fads  called  for  in  the  bill,  or 
whatever  they  seek  affirmatively  to  assert  a  right,  in  op- 
position to  the  complainant's  demand,  and  to  insist  upon 
a  distinct  fad  in  avoidance  as  a  defence. 

The  answer  of  the  said  appellant,  in  the  outset,  denies 
any  indebtedness  whatever  to  his  father  at  the  time  of  his 
decease.  This  is  a  strict  reply  to  the  first  charge  of  in- 
debtedness made  against  him  by  the  bill ;  and  if  the 
complainant  had  made  no  other  charge  against  him,  he 
would  have  been  entitled  to  the  full  benefit  of  the  rule  of 
evidence  which  he  invokes.  So,  also,  his  denial  that,  at 
the  time  of  proving  the  will  and  making  the  inventory, 
he  knew  or  believed  that  he  was  indebted  to  the  estate  of 
the  deceased  in  any  sum  whatever,  is  strictly  responsive 
to  the  bill. 

In  answer  to  the  first  prayer  of  the  bill,  he  states  that 
he  had  received  money  from  his  father,  from  time  to  time, 
during  the  preceding  twenty  years,  and  that,  prior  to  the 
year  1842,  whenever  he  received  a  sum  of  money  from 
his  father,  he  give  his  promissory  note  to  him  therefor ; 
and  that  whenever  he  received  a  further  sum,  the  former 
Bote  was  taken  up,  and  a  new  one  was  given  for  the  whole 
amount;  that  about  the  first  of  May,  1842,  he  give  his 
note  for  $1300,  and  in  June,  1853,  he  gave  his  note  for 
^30,  which  notes  were  payable  to  the  said  testator,  with 
interest ;  and  that  no  other  notes,  bonds,  mortgages,  or 
other  eyideaces  of  debt  were  given  by  him  to  his  fiither, 
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or  to  any  other  person  for  him.  The  defendant,  Stevens, 
further  states,  in  this  connection,  that  the  interest  on  the 
said  notes  was  always  settled,  and  the  same  regularly  en- 
dorsed thereon  as  paid ;  and  that  all  the  interest  on  the 
first  note  given  was  liquidated  and  discharged  by  him 
up  to  the  first  of  May,  1852,  and  so  endorsed  thereon  hy 
the  deceased.  In  answer  to  the  inquiry  of  the  bill,  as  to 
what  has  become  of  the  notes,  and  whether  be  has  not 
concealed  or  destroyed  them,  the  defendant  states,  in  di- 
rect terms,  that  neither  before  nor  after  his  fether's  death 
did  he  destroy  or  conceal  the  said  promissory  notes. 

It  then  is  manifest,  from  the  answer,  that  on  and  after 
the  first  of  May,  1852,  when  the  last  interest  was  paid, 
the  testator  held  the  promissory  note  of  the  appellant  for 
the  payment  of  $1700 ;  and  that,  in  June,  1853,  (a  little 
more  than  six  months  before  his  death)  he  received  the 
appellant's  second  note  for  the  payment  of  the  further 
sum  of  $430  and  interest.    The  existence  of  an  indebted- 
ness to  the  amount  of  ?1730,  with  accruing  interest,  is 
thus  disclosed  and  established ;  and,  if  the  appellant  has 
not  discharged  himself  from  liability  to  pay  the  debt  by 
competent  and  satisfactory  evidence,  the  account  of  the 
executors  must  be  charged  with  the  same.  If  he  had  said, 
in  the  answer,  that  he  had  paid  the  notes  to  his  father, 
the  statement  of  that  fact  would  have  been  responsive  to 
the  bill,  and  it  would  have  put  the  complainant  to  the 
necessary  countervailing  proofs ;  because  the  conscience 
of  the  party  answering  would  have  been  tested  upon  a 
a  matter  within  his  own  knowledge,  and  his  statement 
should  avail  him  as  evidence.    The  appellant,  therefore, 
does  not  rely  upon  payment  of  the  notes  as  an  excuse  for 
not  having  charged  himself  with  the  amount  thereof  ia 
the  inventory  of  the  estate.   His  case  is  put  upon  other 
distinct,  and  as  appears  to  me  inconsistent  grounds.  The 
orUy  that  when  the  moneys  represented  by  the  said  notes 
were  received  from  his  father,  it  was  understood  and 
•gIPeed  between  them  that  the  appellant  should  nemr  be 
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required  to  pay  back  the  principal;  but  that,  on  the 
death  of  his  father,  the  money  so  had  should  belong  to 
the  appellant;  that  the  testator  never  intended  to  call 
upon  him  for  payment  of  the  principal,  but  it  was  their 
understanding  that  the  interest  should  be  collected  and 
received  when  due. 

This  part  of  the  answer  cannot  be  taken  as  evidence 
for  the  defendant.  It  contains  the  statement  of  a  fact, 
which  affirmatively  asserts  a  right  in  opposition  to  the 
equity  of  the  complainant's  bill,  and  which  can  only  be 
supported  by  the  testimony  of  other  witnesses  or  proofs. 
By  it  the  appellant  seeks  to  avoid  a  legal  liability  result- 
ing from  the  giving  of  his  promissory  notes,  although  he 
does  not  allege  that,  after  the  testator's  death,  he  cancelled 
the  notes  by  virtue  of  that  alleged  mutual  agreement  and 
understanding.  It  would  be  extremely  dangerous  to  per- 
mit a  person  acting  in  a  fiduciary  capacity,  and  entitled 
to  the  custody  and  inspection  of  the  papers  of  his  cestui 
que  trustj  to  swear  himself  into  a  title  to  a  part  of  the  es- 
tate, or  when  called  upon  to  account,  to  discharge  himpelf 
by  his  answer  from  a  legal  liability. 

An  answer  strictly  responsive  can  be  proof  for  the  de- 
fendant of  no  fact  which  he  would  not  be  permitted,  by 
the  rules  of  law  and  of  evidence,  to  make  out  by  indiiferent 
testimony.  The  appellant  seeks,  by  this  statement  in  his 
answer,  to  show  orally,  that  whenever  he  gave  his  prom- 
issory notes  in  regular  form  to  his  father  for  money  had 
und  received,  at  those  times  it  was  agreed  and  understood 
by  his  father  that  those  notes  were  never  to  be  paid.  By 
Buch  testimony,  the  substance  of  the  written  contract  is 
attempted  to  be  changed  orally.  The  question  of  consider- 
ation is  always  open  between  the  original  contracting 
parties;  but  I  am  not  aware  of  any  rule  which  will  per- 
mit a  party  to  impugn  and  destroy  his  own  written  con- 
tract by  oral  proof  of  a  simultaneous  fact. 

The  other  ground  on  which  the  appellant  puts  himself 
k,  that  his  wife  has  told  him  that  the  testator,  about  three 

Vol.  !•  2n 


422    COURT  OF  ERRORS  AND  APFBAL8.   [Nm. 

Stevens  v.  Post. 

weeks  before  his  death,  from  motives  of  gratitude,  gave 
the  two  notes  to  her,  directing  her  to  destroy  them,  and 
that  she  informed  the  appellant  that  she  did  destroy 
them.  It  has  been  observed  before  that  the  two  gronndB 
are  inconsistent  with  each  other,  and  they  certainly  are. 
If  when  the  notes  were  given,  it  was  a  part  of  the  con- 
tract that  the  appellant  was  not  to  pay  them,  how  coald 
the  testator  in  good  faith,  with  the  full  knowledge  that 
he  could  not  long  survive,  present  those  notes  to  the  ap- 
pellant's wife,  in  remuneration  for  her  care  and  services! 
If  his  object  was  to  have  them  cancelled  during  his  life, 
why  did  he  not  take  an  opportunity  of  doing  it  in  the 
appellant's  presence,  so  that  he  could  have  been  satisfied 
that  their  understanding  had  been  carried  out,  and  also 
could  have  sworn  to  the  fact  from  personal  knowledge,  if 
called  to  account.  But  the  appellant's  difficulty  in  this 
part  of  his  answer  is,  that  it  is  no  test  of  his  conscience-- 
what  he  has  herein  stated  is  only  hearsay. 

It  is  true  that  the  bill  called  upon  him  to  answer 
whether  the  testator  gave  or  transferred  the  notes  to 
another,  and  to  whom,  and  for  what  consideration;  but 
the  prayer  could  be  fully  met  only  by  an  answer  based 
upon  his  personal  knowledge.  It  may  be  all  true  that 
Mrs.  Stevens  told  the  appellant  all  which  he  has  stated  in 
his  answer  as  coming  from  her,  and  yet  the  notes  in  ques- 
tion may  have  been  secretly  taken  by  her,  or  by  some 
one  else  who  had  access  to  the  testator's  private  box, 
and  may  have  been  destroyed  or  secreted  without  his  au- 
thority. There  is  no  evidence  before  us  to  repel  such  a 
presumption. 

I  therefore  am  clearly  of  opinion  that  the  appellant's 
answer  respecting  the  discharge  from  his  indebtedness, 
according  to  the  face  of  the  notes,  and  the  alleged  caDcel- 
lation  of  the  notes  by  the  direction  of  the  testator,  ftr- 
nishes  him  with  no  evidence  of  those  facts ;  and  as  he 
has  not  proved  them  by  other  competent  testimony,  the 
decree  of  the  Chancellor  should  be  affirmed  with  costs,  to 
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be  paid  oat  of  the  individual  funds  of  the  said  Abraham 
Stevens,  juu. 

The  case  must  be  remitted  to  the  Court  of  Chancery, 
to  be  therein  proceeded  with  according  to  the  rules  and 
practice  of  that  court. 

The  decree  of  the  Chancellor  was  affirmed  by  the  fol- 
lowing vote : 

For  affirmance — Chief  Justice,  Judges  Haines,  Corne- 
LisoN,  RisLEY,  Wood,  Elmer,  Ogden,  Swain,  Whelpley, 
Potts,  Valentine. 

For  reversal — None. 


Between  Peter  G.  Obert  and  others,   appellants,   and 
Throckmorton  Obert,  respondent. 

On  a  bill  for  partition,  an  administrator's  deed,  made  to  a  third  party  for  the 
benefit  of  the  administrator,  will  be  set  aside,  at  the  instance  of  the  complain- 
ant, CD  equitable  terms. 

A  tiugie  recovery  in  ejectment,  if  the  right  be  not  further  controverted  at  law, 
will  be  regarded  in  equity  as  decisive  of  the  legal  title. 

Against  a  deed  made  by  an  administrator  for  his  own  benefit,  relief  may  bo 
bad  (according  to  the  practice  in  this  state)  as  well  at  law  as  in  equity. 

Where  a  complainant  in  a  bill  for  partition  has  established  his  title  by  judg- 
ment at  law  to  a  part  of  his  undivided  share,  and  as  to  the  residue  asks  the 
court  of  equity,  in  aid  of  his  title,  to  set  aside  a  deed  made  by  the  defend- 
ant, as  administrator,  for  his  own  benefit,  the  deed  will  be  set  aside,  as  to 
•ach  residue,  only  upon  equitable  terms,  although  by  the  judgment  at  law 
it  was  declared  only  as  against  the  complainant. 

Within  what  time  a  claim  for  relief  in  equity  against  a  constructive  fraud  will 
be  barred,  depends  upon  the  peculiar  circumstances  of  the  case-— and  these 
are  always  examinable. 

Claim  for  relief  in  equity  may  be  denied  on  the  ground  of  lapse  of  time  with- 
in the  period  fixed  by  the  statute  of  limitations. 


This  cause  was  decided  in  the  Court  of  Chancery  in 
February,  1854.  The  opinion  of  the  Chancellor  will  be 
Iband  in  2  Stockton  98. 
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C.  S.  Scott  and  J.  W.  Scott^  for  appellants. 

H.  V.  Speer,  for  respondent. 

The  opinion  of  the  court  was  delivered  by  the 

Chief  Justice.  The  complainant,  Throckmorton  Obert, 
filed  his  bill  in  the  Court  of  Chancery  for  partition.  The 
material  facts  stated  in  the  bill  are — that  George  Obert, 
the  grandfather  of  the  complainant,  died,  in  the  year  1820, 
intestate,  seized  at  the  time  of  his  death  of  a  farm,  or 
tract  of  land,  in  the  county  of  Middlesex,  containing  about 
255  acres;  that  the  complainant,  as  one  of  the  heirs  at 
law  of  George  Obert,  became  entitled,  upon  his  death,  to 
one  twentieth,  and  that  he  subsequently  became  entitled, 
by  purchase  of  other  heirs  at  law,  to  five  other  twentieths 
of  the  said  tract;  that  after  the  death  of  George  Obert, 
and  as  appears  by  the  answer  taken  in  connection  with 
the  statements  of  the  bill  at  the  term  of  March,  1822, 
Peter  G.  Obert,  one  of  the  defendants,  as  the  administra- 
tor of  George  Obert,  applied  to  the  Orphans  Court  of  the 
county  of  Middlesex  for  a  sale  of  the  real  estate  of  the 
said  George  Obert  for  the  payment  of  his  debts,  and  the 
court,  having  adjudged  the  personal  estate  insuflicient, 
decreed  that  so  much  of  the  real  estate  should  be  sold  as 
should  be  suflicient  for  the  payment  of  debts ;  that  on 
the  3d  of  June,  1822,  the  administrator  made  sale  of  the 
tract  in  question  to  one  David  Smith  for  §500,  who  im- 
mediately reconveyed  the  same  to  the  administrator;  that 
the  property  was  in  fact  struck  oflf  to  Smith  as  the  agent 
of  the  administrator,  and  for  his  benefit ;  that  the  said 
Peter  G.  Obert,  having  obtained  possession  of  the  said 
farm,  the  complainant  brought  an  ejectment  in  the  Su- 
preme Court  for  his  one  twentieth  thereof  inherited  from 
his  grandfather;  that  on  the  trial  of  this  cause  the  said 
administrator's  deed  to  Smith  and  the  reconveyance  to 
Peter  G.  Obert  were  set  up  by  way  of  defence,  and  were 
by  said  court  pronounced  fraudulent  and  void;  that  jnclg- 
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nent  was  recovered  in  said  actioQ  by  the  plaintiff,  and 
he  possession  of  the  said  one  twentieth"  thereupon  re- 
overed  by  him,  by  virtue  of  a  writ  of  possession  issued 
►n  said  judgment. 

The  bill  charges  that  the  defendant  has  converted  the 
/hole  of  the  premises  to  his  own  use,  has  taken  the  rents 
nd  profits  thereof,  and  has  committed  waste,  by  cutting 
nd  selling  the  wood  and  timber  growing  thereon  to  his 
•wn  use.  The  bill  prays  an  account  and  partition.  An  ac- 
ount  was  taken,  and  a  partition  decreed,  pursuant  to  the 
irayer  of  the  bill. 

From  this  decree  the  defendants  have  appealed.  The 
irst  and  most  material  ground  of  complaint  is,  that  by 
he  decree,  the  administrator's  sale  by  Peter  G.  Obert, 
nd  the  conveyance  thereon  to  David  Smith,  and  the  re- 
onveyance  by  Smith  to  Obert,  were  declared  fraudulent 
nd  void  as  against  the  complainant,  one  of  the  heirs  at 
iw  of  George  Obert,  the  intestate.  This  question  was  di- 
ectly  in  issue  in  the  action  of  ejectment  brought  by  the 
omplainant  against  the  lessee  of  Peter  G.  Obert,  the  de- 
endant  in  this  suit.  It  is  the  very  point  which  was  sub- 
(litted  to,  and  found  by  the  the  jury.  Upon  that  finding, 
he  complainant  recovered  judgment  and  the  possession 
f  one  twentieth  of  the  farm  in  controversy.  As  to  that 
ortion  of  the  complainant's  claim,  he  has  established  his 
[tie  at  law.  It  is  objected  that  a  single  recovery  in  ejcct- 
lent  is  not  conclusive,  or  was  not  so  at  the  time  of  the 
3COvery  of  that  verdict.  But  the  judgment  in  ejectment 
1  decisive  of  the  legal  title,  if  the  right  be  not  further 
introverted  at  law.  Years  elapsed  after  that  recovery 
efore  the  bill  in  this  cause  was  filed.  A  single  recovery 
i  ejectment  has  been  held  a  sufficient  establishment  of 
le  title  at  law  upon  a  bill  for  partition.  Blynman  v.  Brown, 

Veni.  232. 

The  complainant  acquired  title  to  five  other  twenty 
uudredths  of  the  premises  pending  the  action  of  eject- 
lent^  and  before  he  was  put  into  possession.  It  is  insisted, 

2n* 
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therefore,  that  when  the  plaintiff  was  put  into  possession 
of  the  one  twentieth  by  the  sheriff,  under  the  judgment 
a.s  tenant  in  common,  he  went  into  possession,  according 
to  his  legal  title,  not  of  the  one  twentieth  only,  but  of 
the  one  twentieth  to  which  he  was  entitled. 

It  is  not  perceived  that  the  question  as  to  the  extent  of 
the  plaintiff's  possession  can  affect  materially  the  point 
now  under  consideration.  It  is  clear,  from  the  evidence, 
that  the  title  of  the  defendants  to  the  one  twentieth,  so 
far  as  it  was  at  all  drawn  in  question,  either  by  the  evi- 
dence at  law  or  in  this  court,  is  identical  with  his  title  to 
the  remaining  five  twentieths,  and  that  title  has  been  es- 
tablished at  law. 

But  this  is  not  a  case  in  which  it  was  necessary  for  tbe 
complainant  to  establish  his  title  at  law  before  applying 
for  partition.    The  complainant  seeks  to  avoid  the  deed, 
both  on  the  ground  of  actual  and  legal  fraud.    It  was  pe- 
culiarly a  question  for  a  court  of  equity,  and  aside  from 
the  question  of  actual  fraud,  and  on  the  ground,  alone, 
(»f  the  legal   fraud,  upon  which  the  case  is  made  to  rest, 
it  was  a  proper  question  for  the   court  of  equity.    The 
ground  on  which  the  sale  is  sought  to  be  avoided  is,  tliat 
the    administrator   was   the   purchaser   at    his  own  sale   • 
through  the  agency  of  a  third  l)arty.    It  has  been  repeat- 
edly held,  in  this  state,  that  such  a  deed  may  be  avoided 
at  law,  but  it  has  never  been  questioned  that  it  is  also  a 
matter  properly  and  more  appropriately  to  be  settled  in  a 
court  of  equity.  It  is  more  advantageous  to  the  purchaser 
that  the  right  should  be  settled  in  equity,  where  his  rights 
and  equities  may  be  protected,  as  in  fact  they  have  beeu 
in  this  case.    It  is  manifest  that  the  purchaser  has  been 
benefited  by  having  the  question,  as  to  the  five  twentieths 
of  this  property,  settled  in  equity.  As  to  that  portion,  he 
has  been  secured  his  advances  with  interest.  Though  this 
court,  in  Mulford  v.  Bowers,  1  Stockton  797,  recognises 
the  right  of  the  heir  to  avoid,  in  proceedings  at  law, » 
deed  made  by  an  administrator,  directly  or  indirectlj,  to 
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mself,  they  nevertheless  restrained  the  action  until  the 
^fendant  could  have  relief  in  equity,  the  only  tribunal 
here  the  real  equities  between  the  parties  could  be 
titled. 

Since  the   decision  in  Mulford  v.  Bowen,  embarrass- 
lents  in  administering  effectual  relief  in  equity  have 
sen  found  to  arise  from  the  practice  of  holding  the  ad- 
linistrator's  deed  invalid  at  common  law,  which  had  not 
3en   experienced  and  were  not  anticipated   when  the 
pinion  in  that  case  was  delivered.    In  the  recent  case  of 
\unyon  v.  The  Newark  India  Rubber  Co.^  4  Zab,  475,  Mr. 
Qstice  Elmer,  in  delivering  the  opinion  of  the  Supreme 
curt,  expressed  decided  disapprobation  of  the  practice 
5  adopted  in  this  state.    There  can  be  no  doubt  that,  ac- 
jrding  to  the  decided  weight  of  authority,  the  principle, 
lat  a  trustee  cannot  be  the  purchaser  of  the  trust  estate 
I  a  mere  rule  of  equity,  and  that,  if  proper  forms  are  ob- 
3rved,  the  conveyance  is  good  at  law.   It  is  equally  clear 
lat  the  rule  has  long  prevailed  in  this  state,  that  the  deed 
dll  be  treated  as  invalid  at  law  as  well  as  in  equity,  and 
lat,  so  far  as  this  case  is  concerned,  all  question   upon 
lat  point  is  concluded  by  the  final  judgment  of  the  Su- 
reme  Court  in  favor  of  the  complainant,  as  to  a  part  of 
fie  claim,  remaining  in  full  force.    As  to  the  residue  of 
lie  premises  claimed  by  the  complainant,  the   title  to 
rhich  had  not  been  adjudicated  at  law,  the  complainant 
\  entitled  to  come  into  equity  to  have  the  administrator's 
eed  set  aside.    The  validity  of  the  administrator's  deed 
ras  therefore  properly  drawn  in  question  in  this  court. 
lie  question  has  been  examined  by  the  Chancellor,  and 
lie  evidence  fully  sustains  his  conclusion,  that  the  sale 
y  the  administrator  to  Smith  was  in  fact  a  purchase  by 
he  administrator  at  his  own  sale  through  the  agency  of 
» third  party.    The  fact,  that  the  deed  from  the  adminis- 
ratortothe  purchaser,  and  the  reconveyance  by  the  pur- 
chaser to  the  administrator,  were  both  executed  at  the 
lame  time ;  that  they  were  afterwards  simultaneoasly  ac- 
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kuowledged ;  that  no  price  was  paid,  or  secured  to  be 
paid,  no  possession  delivered,  or  agreed  to  be  delivered, 
the  utter  inadequacy  of  tlie  price  at  which  the  property 
was  struck  oflF,  and  the  inability  of  Smith,  for  want  of 
raeans,  to  pay  for  the  property — all  lead  to  the  conclusion, 
which  is  directly  proved  by  the  evidence,  that  the  sale 
was  in  fact  a  sale  bv  the  administrator  himself.  Such  sale 
is  invalid  acrainst  the  heir.  It  has  been  avoided  in  this 
case  upon  equitable  terms.  The  purchaser  has  been  al- 
lowed his  advances  with  interest.  He  has  no  ground  of 
complaint. 

]S"or  can  sympathy  for  the  purchaser  under  the  admin- 
istrator defend  the  title  on  the  ground  that  he  is  a  bom 
fide  purchaser  without  notice  of  the  complainant's  equity. 
The  evidence  shows  that  he  had  actual  notice  of  the 
complainant's  claim  of  title,  at  least  as  to  the  one  twen- 
tieth, and  sufficient  at  least  to  put  him  on  inquiry  as  to 
the  whole  extent  of  the  complainant's  claims.  The  evi- 
dence moreover  fully  warrants  the  conclusion  that  Obert 
is  the  real  owner,  and  that,  as  between  him  and  Simp- 
son, no  consideration  passed.  Xor  is  any  part  of  the  com- 
j^lainant's  claim  barred  by  the  statute  of  limitations.  The 
judgment  and  recovery  in  ejectment  protects  the  one 
twentieth  which  the  complainant  claims  as  heir  at  law. 
The  one  twentieth  purchased  of  Jane  Magie  is  protected 
by  her  infancy,  and  the  four  twentieths  purchased  of 
Nancy  Conklin  is  protected  by  her  coverture.  As  to  the 
one  twentieth,  title  had  been  established  in  a  court  ot 
law,  and  possession  recovered. 

The  most  serious  obstacle  in  the  way  of  the  complain- 
ant's claim  to  relief  is  the  length  of  time  that  has  elapsed 
since  the  administrator's  sale,  which  forms  the  subject  of 
complaint. 

The  sale  was  made  on  the  third  of  June,  1822,  thirty- 
six  years  ago.  That  fact  alone,  under  ordinary  circum- 
stances, would  constitute  a  decisive  bar  to  relief  in  eqoity. 
But  the  bill  in  this  case  was  filed  in  1844.  At  the  time  of 
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the  sale,  and  for  several  years  afterwards,  the  complain- 
ant himself  and  his  sister,  the  proprietors  of  two  twenti- 
eths of  the  land  in  question,  were  under  the  disability  of 
infancy.  The  proprietor  of  four  twentieths  was  under 
the  disability  of  coverture,  which  continued  till  the  in- 
terest was  conveyed  to  the  complainant  after  he  had  com- 
menced proceedings  at  law.  In  1837,  the  complainant 
commenced  an  action  of  ejectment  to  recover  his  share, 
established  his  title  by  judgment  at  law,  and  recovered 
possession  of  one  twentieth  of  the  premises  by  virtue  of 
a  writ  of  habere  facias  executed  in  1843.  Before  the  exe- 
cution of  the  writ  of  possession,  he  purchased  the  other 
five  twentieths  of  the  premises  to  which  he  now  claims 
title.  In  1844,  the  next  year  after  he  had  established  his 
title  at  law,  the  complainant  filed  his  bill  in  this  cause. 
As  to  the  one  twentieth  which  the  coni{)lainant  acquired 
title  by  descent,  there  is  clearly  no  laches  which  should 
prejudice  his  claim  in  equity.  And  as  to  the  five  twenti- 
eths which  he  acquired  by  purchase,  the  complainant's 
title  had  virtually  been  established  at  law.  If  the  adminis- 
trator's sale  was  invalid  as  to  the  one  twentieth,  it  was 
equally  so  as  to  the  five  twentieths.  The  defendant  had 
Full  notice  of  the  claim  of  the  complainant  and  of  the 
lefect  in  his  own  title.  The  complainant  was  tenant  in 
common  with  the  defendant  by  virtue  of  a  writ  of  pos- 
lession  at  law  as  to  the  one  twentieth,  with  a  valid  claim 
U)  six  twentieths.  The  complainant,  therefore,  does  not 
stand  in  the  position  of  a  claimant  who  has  slept  over  his 
rights. 

Nor  is  it  suggested  or  alleged  that  the  defendant's  rights 
have  been  prejudiced  by  the  delay.  The  material  facts  in 
the  case  are  clearly  established  by  documentary  evidence 
or  by  the  testimony  of  living  witnesses.  No  serious  doubt 
rests  upon  any  part  of  the  case.  The  controversy  is  not 
Beiiously  embarrassed  by  the  claims  of  third  parties  or  by 
conflicting  interests.  Under  such  circumstances,  lapse  of 
time  constitutes  no  ground  for  refusing  relief  in  equity. 
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Within  what  time  a  claim  for  relief  against  a  constructive 
fraud  will  be  barred  depends  upon  the  peculiar  circnm- 
stances  of  the  case,  and  these  are  always  open  to  exami- 
nation. The  claim  for  relief  in  equity  may  be,  and  often 
is  denied  within  the  period  fixed  by  the  statute  of  limit- 
ations. Michaud  V.  Girod  et  uLy  4  IIow,  503 ;  Doughty  v. 
Doughty,  3  Baht.  Chan.  649. 

Most  of  the  grounds  relied  upon  by  the  appellant  for  a 
reversal  of  the  decree  are  fully  discussed  and  satisfac- 
torily disposed  of  in  the  opinion  of  the  Chancellor.  In 
the  conclusions  of  the  court  below,  as  well  as  the  reasons 
by  which  they  arc  supported,  I  entirely  concur. 

It  is  further  objected,  that  if  the  complainant  is  entitled 
to  relief,  there  should  be  a  resale  of  the  premises,  or  that 
the  defendant  should  be  allowed  not  only  the  amount 
paid  for  the  land  with  interest,  but  also  the  debt  due  him 
from  the  estate.    The  company  may  either  order  a  resale 
of  the  premises,  or  treat  the  purchaser  as  a  trustee  for  the 
benefit  of  the  parties  interested.  It  is  obvious  that,  at  this 
remote  period,  the  ends  of  justice  would  not  be  promoted 
by  a  resale  of  the  premises.    Assuming  that  the  adminis- 
trator, at  the  time  of  the  sale,  was  a  bona  Jide  creditor  of 
the  estate,  upon  what  ground  is  William  Simpson,  his 
alienee,  who  now  claims  title  to  the  premises,  to  avail 
himself  of  the  fact,  that  Obert  is  a  creditor  of  the  estate, 
and  therefore  entitled  to  i)rotection? 

But  there  is  no  satisfactory  evidence  that  Peter  G. 
Obert  was  at  the  time  of  the  sale  a  bona  fide  creditor  of 
the  estate,  or  in  any  wise  entitled  to  protection  on  that 
account  against  the  claim  of  the  complainant. 

The  decree  must  be  affirmed. 

The  decision  of  the  Chancellor  was  affirmed  by  the  fol- 
lowing vote : 

For  affirmance — Chief  Justice,  Judges  Cornelison,  Bi^ 
MER,  Haines,  Risley,  Wood,  Ogden,  Swain,  Whklplbt, 
Potts,  Valentine. 

For  reversal — Judges  Vredenburgh,  Combs. 


sua]      COUST  OF  BRRORS  AND  APPEALS.        481 

Long  Dock  Company  v.  Mallery. 


between  The  Long  Dock  Company,  appellants,  and  James 
H.  Mallery  and  others,  respondents. 

.  entered  into  a  contract  with  the  complainants  to  cnnstract  a  tunnel.  In  the 
progress  of  the  work,  M.  had  received  large  sums  in  paynaent,  and  the  com- 
plainants had  retained  in  their  hands,  by  virtue  of  a  stipalatiun  of  the  con- 
tract to  that  effect,  the  sum  of  $42,000,  being  ten  per  cent,  of  the  estimate, 
or  supposed  vRlne  of  the  works.  M.,  in  consideration  of  the  payment  tu 
him  of  this  percentage,  executed  a  mortgage  upon  a  large  amount  of  pro- 
perty, consisting  of  buildings  and  machinery,  tools,  &c.,  with  a  condition 
that  he  would  perform  the  contract  within  the  time  therein  specified,  and  iu 
default  would  repay  the  said  sum  of  $42,000,  with  interest,  &c.  The  two  clau- 
ses which  specified  the  purposes  to  which  the  percentage  retained  was  to  be 
applied  were  as  follows:  "  If  the  party  of  the  first  part  refuse  or  unreasonably 
neglect  to  remedy  any  imperfection  which  may  be  pointed  out  by  the  en- 
gineer, or  in  any  manner  violate  the  conditions  of  this  contract,  so  that,  in 
the  judgment  of  the  engineer,  there  shall  be  just  grounds  of  apprehension 
that  the  work  will  not  be  completed  in  the  manner  and  within  the  time 
herein  specified,  then  it  shall  be  the  duty  of  the  engineer  to  serve  a  written 
notice  upon  the  said  party  setting  forth  the  grounds  of  his  apprehension,  and 
ipecifying  the  manner,  together  with  a  reasonable  time  in  which  the  said 
party  may  cause  such  grounds  to  be  removed;  and  if,  at  the  expiration  of 
luch  time,  such  grounds  of  apprehension  be  nut  removed,  then  full  power  and 
luthority  are  mutually  vested  in  such  engineer  to  declare  their  contract  for- 
foited;  and  on  such  declaration  being  given  in  writing  to  the  parties  hereto 
this  contract  shall  cease  and  determine  immediately,  and  the  said  party  of 
the  second  part  may  for  ever  retain  the  reserved  percentage  on  account  of 
the  consideration  for  damages  which  they  may  have  sustained  by  reason  of 
the  forfeiture  of  this  contract,"  or,  as  another  alt(>rative,  the  party  of  the 
lecond  part,  at  their  option,  may  allow  tlie  party  of  the  first  part  an  exten- 
lion  of  time,  in  which  case  the  party  of  the  first  part  hereby  agree  to  for- 
feit to  the  party  of  the  second  part  the  sum  of  $2500  for  each  and  every 
month  the  work  shall  be  delayed  beyond  the  time  herein  stipulated  for  the 
x>Dipletioti  of  the  same,  the  amount  to  be  deducted  from  the  engineer's  esti* 
nates  or  from  the  reserved  percentage. 

irtly  after  the  execution  of  the  mortgage,  attachments  were  taken  out  against 
M.  as  an  absent  debtor,  which  were  levied  on  the  mortgaged  property,  and 
ndgment  being  entered,  the  auditors  advertised  it  for  sale, 
a  complainants  then  filed  their  bill  for  a  sale  of  the  property  to  pay  the 
BOrtgage  money,  and  that  they  might  have  priority  over  attaching  credit- 
in,  and  that  creditors  might  be  enjoined  from  selling.  On  motion  to  dis- 
nhpa  injunction,  held'-~ 
.  That  if  the  bill  showed  a  case  for  an  injunction  and  receiver,  the  ezer- 
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cise  of  that  power  was  called  for,  althoagb  the  time  of  payment  aet  id  ike 
mortgage  bad  not  yet  come,  unleM  the  equity  of  the  bill  had  been  met  by  the 
auswer,  and  then  the  power  of  the  court  to  preaerx'e  the  pledge  from  de•t^l^ 
tion  to  answer  the  exigency  of  the  mortgage  was  undoubted. 

2d.  That  the  sum  of  $42,000  could  be  retained  under  the  oontract  not  only 
for  the  purposes  of*  forfeiture  by  virtue  of  the  clauses  above  cited,  bat  to 
provide  against  any  deiiiult  which  at  law  would  be  a  defence  to  an  action  fcr 
its  nonpayment. 

3d.  That,  by  a  just  construction  of  the  contract,  the  company  held  the  it* 
served  fund  as  security  to  protect  their  rights  in  any  respect  in  which  tl^y 
needed  protection,  and  that  the  clauses  above  referred  to  did  not  restrict  bot 
extended  the  control  of  the  company  over  that  fund ;  without  them,  they  had 
a  mere  power  to  retain,  by  them,  they  acquired  the  active  power  to  appro- 
priate it  directly  to  tho  work  of  completion. 


The  compltiiuants  made  the  following  case  by  tbeir 
bill. 

That  on  or  about  the  28th  May,  185G,  they  were 
seized  in  foe  simple  of  certain  lands  and  real  estate  in 
the  city  of  Hudson,  in  the  county  of  Hudson,  and  state  of 
New  Jersey,  over  and  across  which  the  New  York  and 
Erie  Railroad  Company  had  located  and  laid  out  the  route 
of  the  railroad,  to  be  built  and  constructed  by  them,  to 
continue  and  extend  the  railroad  of  the  Paterson  and 
Hudson  River  Railroad  Company  to  the  Hudson  river, 
by  virtue  of  the  powers  and  privileges  granted  to  them 
by  the  act  entitled,  *'An  act  to  authorize  the  New  York 
and  Erie  Railroad  C(:>mpany  to  purchase  and  hold  lauds, 
and  to  complete  and  finish  the  railroad  of  the  Paterson 
and  Hudson  Jiiver  Railroad  Company  to  the  Hudson 
river,'*  approved  the  twenty-first  day  of  February,  1856; 
and  that  the  complainants,  in  order  to  perform  and  ful- 
fil an  agreement  before  that  time  entered  into  by  and  be- 
tween them  and  the  said  New  York  and  Erie  Railroad  Com- 
pany, being  desirous  to  excavate,  construct,  and  complete, 
across  and  through  said  lands  in  the  city  of  Hudson,  and 
a  hill  known  as  Bergen-hill,  a  tunnel  and  shafts,  and  the 
approaches  or  open  cuts  at  each  end  of  the  tunnel,  in  such 
manner  as  to  prepare  the  same  for  receiving  the  super- 
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stractare  of  said  railroad,  on  or  about  the  said  28th  May, 
1856,  by  articles  of  agreement  dated  on  that  day,  and 
made  and  executed,  under  their  respective  hands  and 
seals,  between  James  H.  Mallery,  of  the  first  part,  and  the 
complainants,  of  the  second  part,  said  Mallery  agreed  to 
make,  excavate,  and  complete  said  tunnel,  shafts,  and  ap- 
proaches in  the  manner  in  said  agreement  specified,  and 
to  complete  the  same  on  or  before  the  15th  December, 
1857 ;  and  that  complainants  thereby  agreed  that  when- 
ever, in  the  opinion  of  the  engineer  of  their  company, 
the  said  contract  should  have  been  wholly  completed, 
they  would  pay  for  the  same  in  full,  for  workmanship 
and  materials,  according  to  the  schedule  of  prices  in  said 
agreement  fixed  and  contained :  and  it  was  by  said  con- 
tract further  agreed  as  follows :  "  It  is  further  agreed  that 
payments  shall  be  made  from  time  to  time,  as  the  work 
progresses,  on  the  certificate  of  the  engineer  for  work 
done,  the  said  engineer  to  deduct  such  percentage  as  he 
may  think  proper  from  the  value  of  the  work  done,  which 
shall  in  no  case  be  less  than  ten  per  cent.*'  And  for 
further  particulars  the  complainants  refer  to  a  copy  of 
contract  annexed  to  their  bill. 

The  complainants  further  showed  that  Mallery  entered 
on  said  work  under  contract ;  that  for  the  purpose  of  do- 
ing the  work,  he  built,  on  said  lands  of  complainants, 
shaft  houses,  engine  houses,  blacksmith  shops,  and  other 
shops  and  buildings,  steam  engines,  with  their  boilers, 
blowers,  shafting,  gearing,  and  other  machinery  and  ap- 
paratus thereunto  belonging,  and  other  machinery  and 
gearing,  and  also  a  bridge,  which  houses,  shops,  en- 
gines, boilers,  machinery,  and  gearing  were  attached  to 
said  premises ;  that  he  bought  and  procured  other  tools 
and  machinery,  and  furnished  and  provided  said  black- 
smith shops  with  forges,  bellows,  anvils,  and  other  tools 
and  implements  usually  belonging  to  such  shops,  and 
considered  part  of  the  same ;  that  on  or  about  the  28th 
Jaly,  1857,  said  Mallery  had  made  considerable  progrtts 
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in  said  work,  and  that  complainants  had  paid  him  for 
said  work,  as  the  same  progressed,  on  the  certificate  of 
the  engineer  as  to  the  value  thereof,  deducting  from  the 
supposed  value  of  said  work  ten  per  cent,  of  the  value 
thereof,  to  be  retained  until  the  completion  of  said  work ; 
that  complainants  paid  said  Malleiy  about  $400,000  for 
the  work  performed,  and  had  retained  about  $42,000,  be- 
ing ten  per  cent,  of  the  supposed  value  of  the  work  done; 
that  Mallery,  being  desirous  of  obtaining  the  advance 
and  possession  of  said  sum  of  $42,000  before  the  com- 
pletion of  said  contract,  until  which  time  it  was  not 
payable  by  the  terms  of  said  contract,  requested  com- 
plainants to  advance  the  same  to  him,  and  offered  to  se- 
cure the  completion  of  the  work  by  the  time  mentioned 
in  said  contract,  or  the  repayment  of  said  sum,  by  a 
mortgage  upon  said  bouses,  shops,  buildings,  engines, 
machinery,  tools,  implements,  and  other  property  above 
mentioned,  which  he  had  placed  upon  complainants' 
land ;  that  complainants  agreed  to  advance  and  pay  the 
said  $42,000  upon  such  security,  and  accordingly,  on  the 
said  8th  day  of  June,  1857,  did  advance  and  pay  the  same 
to  said  Mallery,  and  upon  such  payment,  and  to  secure  the 
repayment  of  the  same  in  case  said  tunnel  and  shafts 
should  not  be  fully  completed  by  the  time  in  said  con- 
tract mentioned,  said  Mallery  executed  and  delivered  to 
them  a  mortgage  bearing  date  on  that  day,  and  which  was 
of  the  tenor  following:  This  indenture,  made  this  eighth 
day  of  July,  in  the  year  eighteen  hundred  and  fifty- 
seven,  between  James  H.  Mallery,  of  Newburgh,  Orange 
county,  in  the  state  of  New  York,  of  the  first  part,  and 
the  Long  Dock  Company,  of  the  state  of  New  Jersey,  of 
the  second  part,  witnesseth,  that  whereas  the  said  James 
H.  Mallery,  by  a  contract  made  with  said  party  of  the 
second  part,  dated  on  the  twenty-eighth  day  of  May,  in 
the  year  eighteen  hundred  and  fifty-six,  contracted  and 
agreed  to  construct  and  excavate  a  tunnel  through  Ber- 
gen hill,  and  to  do  other  work  in  said  contcact  in  the 
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manner  therein  set  forth,  and  at  the  prices  and  with- 
in the  time  therein  specified,  and  it  was,  among  other 
things,  agreed  that  ten  per  cent,  of  the  estimates  of  the 
work  done  by  said  James  H.  Mallery  under  said  contract 
should  be  retained  until  said  work  was  completed  and 
the  contract  fully  performed  in  the  manner  and  within 
the  time  designated  therein,  the  same  being  retained  as 
security  for  such  performance ;  and  whereas  said  party  of 
the  second  part  have  paid  and  allowed  to  said  James  H. 
Mallery  forty-two  thousand  dollars  of  said  moneys  so  re- 
tained, upon  said  James  H.  Mallery  giving  to  them  se- 
curity by  these  presents  upon  his  tools  and  machinery 
that  said  contract  shall  be  fully  performed  on  his  part,  or 
said  money,  with  interest,  refunded — now  therefore,  said 
party  of  the  first  part,  in  consideration  of  the  premises 
and  of  one  dollar  to  him  paid  by  the  said  party  of  the 
second  part,  doth  hereby  grant,  bargain,  sell,  assign, 
transfer,  and  convey  to  said  party  of  the  second  part  and 
their  assigns  all  and  singular  the  tools,  machinery,  fix- 
tures, and  apparatus  belonging  to  him,  and  bought  or 
used  by  him  for  the  making  the  excavations  and  con- 
structing the  said  tunnel  through  Bergen  hill,  in  the  city 
and  county  of  Hudson,  and  state  of  New  Jersey,  and 
now  in  the  course  of  being  constructed  and  made  by  me, 
which  tools,  machinery,  fixtures,  and  apparatus  are  speci- 
fied and  designated  in  the  inventory  hereto  annexed  and 
forming  part  of  these  presents,  together  with  all  and  sin- 
gular the  appurtenances  thereunto  belonging  or  in  anj' 
wise  appertaining:  to  have  and  to  hold  the  same  to  the 
said  party  of  the  second  part  and  their  assigns  to  their 
only  proper  use  for  ever.  Provided  always,  and  it  is 
agreed  between  the  parties  to  these  presents,  that  if  the 
said  James  H.  Mallery  shall  well  and  truly  perform  in 
all  things  the  said  contract  by  him  made  with  the  said 
party  of  the  second  part  within  the  time  and  in  the  man- 
ner therein  specified,  or  in  case  said  contract  shall  not  be 
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fully  performed  in  the  manner  therein  specified  within 
the  time  therein  mentioned  and  stipulated  for  the  com- 
pletion thereof,  shall  at  the  said  time  repay  to  said  party 
of  the  second  part  the  said  sum  of  forty-two  thousand 
dollars,  with  interest  thereon  from  the  date  hereof,  then 
these  presents  to  be  void  and  of  no  eftect,  and  the  right 
and  title  to  said  tools,  fixtures,  and  machinery  to  revert 
and  belong  to  the  said  party  of  the  first  part. 

In  witness  whereof,  the  said  James  H.  Mallery  hath 
hereunto  set  his  hand  and  seal  the  day  and  year  first 

above  written. 

James  H.  Mallery,       [l.  s.] 

The  bill  then  alleges  that  the  buildings,  bouses,  en- 
gines, &c.,  mentioned  in  mortgage  were  real  estate;  and 
that  the  mortgage,  having  been  duly  proved,  was,  on  the 
10th  July,  1857,  recorded  in  the  oflice  of  the  clerk  of 
Hudson  county. 

The  bill  then  proceeds  as  follows :  "  And  your  orators 
further  show,  that  the  said  James  11.  Mallery  did  not  per- 
form in  all  things  his  contract  made  with  your  orators 
within  the  time  and  in  the  manner  therein  specified,  nor 
did  he,  at  the  time  mentioned  in  said  contract  for  the 
completion  thereof,  said  contract  not  being  then  perform- 
ed, pay  back  to  your  orators  the  said  sum  of  §42,000, 
with  the  interest  thereon  from  the  date  of  said  mortgage; 
but  on  the  contrary,  the  said  James  H.  Mallery,  on  the 
said  15th  December,  1857,  the  day  mentioned  in  said  con- 
tract for  the  completion  of  the  work  therein  contracted 
to  be  done  and  performed,  had  not  performed  and  com- 
pleted the  work  therein  by  him  agreed  and  stipulated  to 
be  done  and  performed,  and  had  left  more  than  one-third, 
both  in  quantity  and  value,  of  the  work  in  said  contract 
agreed  to  be  performed  utterly  undone  and  unperformed, 
and  has  not  since  that  time  done  anything  towards  or  in 
the  performance  of  the  same;  and  that  the  said  James E 
Mallery,  although  often  requested  so  to  do  by  your  era- 
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tors,  has  not  paid  to  them  said  sum  of  $42,000,  or  the  in- 
terest thereon,  or  any  part  thereof. 

And  yoar  orators  further  show,  that  by  reason  of  the 
said  James  H.  Mallery  not  performing  said  contract  with- 
in the  time  and  manner  herein  specified,  and  not  having 
thereupon  at  said  time  repaid  to  your  orators  said  sum  of 
forty-two  thousand  dollars,  with  interest,  according  to  the 
condition  of  said  mortgage,  that  said  mortgage  has  be- 
come forfeited,  and  the  title  to  the  property  thereby  mort- 
gaged is  absolute  in  your  orators. 

And  your  orators  further  show,  that  said  James  H. 
Mallery  resided  in  the  state  of  New  York,  and  out  of  the 
state  of  New  Jersey,  and  that,  on  or  about  the  eighth  day 
of  October,  eighteen  hundred  and  fifty-seven,  one  Corne- 
lius D.  Clark,  claiming  to  be  a  creditor  of  said  James  11. 
Mallery,  sued  out  a  writ  of  attachment  against  said  James 
H.  Mallery,  as  a  nonresident  debtor,  from  the  Circuit 
Court  of  the  county  of  Hudson,  which  writ  was  for  the 
sum  of  one  thousand  dollars,  and  was  returnable  on  the 
fourteenth  day  of  the  same  month  ;  and  that  by  virtue 
thereof,  Henry  B.  Beaty,  esq.,  the  sheriff  of  the  county 
of  Hudson,  to  whom  the  same  was  directed  and  delivered, 
on  the  ninth  day  of  the  same  month,  seized,  attached, 
and  took  possession  of  the  said  shaft  houses,  engine 
houses,  shops,  buildings,  engines,  machinery,  gearing, 
tools,  and  implements  mortgaged  to  your  orator  by  said 
mortgage,  and  specified  in  the  inventory  thereto  annexed ; 
and  the  said  sheriff  returned  said  writ,  with  an  inventory 
of  the  same  and  other  property  levied  on  by  him  there- 
unto annexed,  a  copy  of  which  inventory  is  hereto  an- 
nexed, and  marked  schedule  C. 

And  your  orators  show,  that  of  said  property  so  at- 
tached and  returned  in  said  inventory  by  said  sheriflF,  the 
greater  part  is  contained  and  enumerated  in  said  mort- 
gage to  your  orators,  and  are  mortgaged  to  them,  and 
that  the  parts  so  contained  and  mortgaged  are  as  follows, 
viz.  six  Bteam  engines,  13  inch  cylinders,  three  feet  stroke; 

2o* 
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one  12  inch,  three  feet  stroke;  one  8  inch,  two  feet 
etroke  ;  one  7  inch,  one  and  a  half  feet  stroke ;  five  boil- 
ers, four  feet  shell,  seventeen  feet  long ;  three,  three  feet 
shell,  tvrelve  feet  long ;  one,  three  feet  shell,  twelve  feet 
long,  with  full  sets  of  hoisting  and  gearing  to  each; 
steam  gauges  and  patent  blowers  ;  eight  shaft  houses,  23 
feet  post,  17  by  19  feet ;  nine  engine  houses,  13  feet  post, 
28  by  31  feet ;  one  truss  bridge,  with  shaft  houses,  18 
feet  post,  12  by  20  feet ;  also  a  heavy  set  of  extra  hoist- 
ing gearing  in  No  1  shaft  house,  and  wire  rope  at  each 
shaft ;  16  blacksmith  shops,  7  feet  post,  13  by  24 ;  one 
jobbing  shop,  12  feet  post,  17  by  26  ;  one  carpenter  shop, 
12  feet  post,  23  by  26,  with  material  and  warehouses  at- 
tached ;  also  33  anvils,  31  blacksmith's  bellows,  two  full 
set  of  jobbing  blacksmith's  tools,  six  patent  fan  blower, 
two  common  box  blowers,  25  tunnel  trucks,  3  tunnel 
dumpers. 

And  your  orators  further  show,  that  before  the  retnm 
of  said  writ  of  attachment,  said  circuit  court  appointed 
Garrick  M.  Olmsted,  David  Bedford,  and  Edmund  T.  Car- 
penter auditors  therein  ;  and  such  proceedings  were  there- 
upon had  that,  on  the  thirteenth  day  of  May,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-eigbt, 
judgment  was  rendered  in  said  attachment  suit  against 
said  James  H.  Mallery,  in  favor  of  said  Cornelius  P. 
Clark,  for  the  sum  of  five  hundred  and  fifty  dollars  and 
fifty-eight  cents,  besides  costs  of  suit  to  be  taxed,  and 
also  in  favor  of  one  hundred  and  twenty-seven  other  per- 
sons, who  had  respectively  presented  their  claims  as  cred- 
itors of  said  James  H.  Mallery  to  said  auditors,  who  ap- 
proved the  same,  which  other  claims,  as  allowed  by  said 
auditors,  and  upon  which  judgment  is  so  given,  amount 
in  the  whole  to  the  sum  of  twenty-four  thousand  and 
twenty-four  dollars  and  eighty-three  cents. 

And  your  orators  further  show,  that  said  auditors  have 
advertised  and  given  notice,  in  the  manner  required  by 
law  in  such  cases,  that  they  will  sell  at  public  auction,  on 
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the  twenty-fifth  day  of  June,  eighteen  hundred  and  fifty- 
eight,  the  property  so  attached  by  said  sheriff,  including 
the  part  included  as  aforesaid  in  your  orators'  said  mort- 
gage, and  that  said  sheriff,  when  he  attached  the  same, 
took  it  into  his  possession,  and  has  delivered  the  same  to 
said  auditors,  and  that  they  threaten  and  intend  to  sell 
the  same,  on  said  last  mentioned  day,  at  public  auction  in 
parcels,  to  any  person  who  may  bid  for  the  same,  and  to 
deliver  the  possession  thereof  to  said  purchasers,  and  per- 
mit them  to  remove  the  same. 

And  your  orators  further  show,  that  said  buildings, 
machinery,  fixtures,  tools,  and  chattels,  so  mortgaged  to 
them,  are  of  great  value,  and  of  the  value  of  twenty-five 
thousand  dollars  and  upwards,  and  that  a  large  part  of 
their  present  value  consists  in  their  being  erected,  fixed, 
and  located  in  the  proper  positions  for  use  and  operation 
for  the  purpose  for  which  they  were  procured,  and  that 
they  will  not  be  worth  half  their  value  if  pulled  down 
and  removed  to  any  other  situation. 

And  your  orators  further  show,  that  said  auditors  aud 
said  plaintiff  in  attachment  give  out  and  pretend  that  said 
mortgage  of  your  orators  is  not  a  valid  lien  on  said  pro- 
perty in  said  mortgage  and  the  inventory  thereto  annex- 
ed, described,  and  mortgaged  as  against  said  attachment, 
and  that  a  sale  by  them  will  sell  said  property  free  from 
said  mortgage;  and  your  orators  claim  that  said  mort- 
gage is  a  valid  lien  on  said  property  ;  that  by  reason  of 
said  contrary  claim,  said  property,  at  such  auditor's  sale, 
will  not  bring  half  of  the  value,  or  what  it  otherwise 
would  bring ;  and  that  if  the  same  is  sold  by  said  auditors 
at  public  auction,  it  may  be  purchased  by  a  great  number 
of  buyers,  who  will  remove  the  same ;  and  also  may  be 
irresponsible,  and  the  whole  security  of  your  orators  will 
be  much  injured,  and  rendered  almost  worthless. 

And  your  orators  further  show,  that  said  property  is  a 
scanty  and  insufficient  security  for  said  sum  of  forty-two 
tboasand  dollars,  and  the  interest  thereon,  and  that  the 
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whole  of  said  sum  is  due  and  payable  from  said  James 
H.  Mallery  to  your  orators ;  and  that  the  possession  and 
use  of  said  mortgaged  property  has  remained,  and  still 
remains  with  said  James  II.  Mallery  and  said  Henrj^  B. 
Beaty  and  said  auditors,  or  some  of  them,  and  has  never 
been  with  your  orators. 

And  your  orators   have  frequently  and  in  a  friendly 
manner  applied  to  said  James  H.  Mallery  and  said  Cor- 
nelius D.  Clark,  and  said  Garrick   M.  Olmsted,   David 
Bedford,  and  Edmund  T.  Carpenter,  who  are  the  defend- 
ants in  this  suit,  and  requested  them,  or  some  of  them,  to 
pay  said  sum  of  forty-two  thousand  dollars,  with  the  in- 
terest as  aforesaid  so  due  to  your  orators,  and  to  desist 
from  selling  said  mortgaged  property  until  your  orators' 
said  debt  was  paid  and  satisfied,  and  your  orators  had 
well  hoped  that  they  would  have  complied  with  such  rea- 
sonable request  of  your  orators,  as  in  equity  and  good 
conscience  they  ought  to  have  done ;    but  now  so  it  is, 
may  it  i)lcase  your  honor,  that  said  defendants  refuse  to 
comply  with  such  reasonable  request  of  your  orators,  and 
threaten  and  intend  to  sell  said  property  so  mortgaged  to 
vour  orators. 

ft- 

All  which  actings,  refusals,  and  threats  are  against 
equity  and  good  (conscience,  and  tend  to  the  manifest 
wrong,  injury,  and  oppression  of  your  orators.  In  tender 
consideration  whereof,  and  inasmuch  as  your  orators  are 
remediless  in  the  premises  in  the  courts  and  by  the  rules 
of  common  law,  and  can  only  have  adequate  relief  in  this 
court,  where  such  matters  are  properly  cognizable,  and  to 
the  end  that  the  said  defendants  may,  upon  their  several 
and  respective  corporal  oaths,  true,' full,  and  perfect  an- 
swer make  to  all  and  singular  the  premises,  as  fully  and 
particularly  as  if  the  same  were  here  again  repeated,  and 
they  thereto  particularly  interrogated,  and  that  your  ora^ 
tors'  said  mortgage  may  be  declared  to  be  a  lien  apon  the 
said  property  described  in  said  mortgage,  and  the  invent- 
ory thereto  annexed  prior  to  said  attachmeat,  and  that  the 
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amount  dae  on  said  mortgage  for  principal  and  interest 
may  be  ascertained,  and  that  the  defendants,  or  some  of 
them,  may  be  directed  to  pay  the  same,  and  in  default 
thereof  that  said  property  may  be  sold  by  the  order  and 
decree  of  this  court,  and  that  out  of  the  moneys  arising 
from  the  sale  your  orators  may  be  paid  the  amount  due 
on  said  mortgage,  with  all  their  costs  in  this  suit,  and 
that  said  Garrick  M.  Olmsted,  David  Bedford,  and  Ed- 
mund T.  Carpenter  may  be  restrained  by  this  court  from 
selling  so  much  of  said  property  attached  by  said  sheriff 
as  is  included  in  said  mortgage  and  the  inventory  thereto 
annexed,  comprising  the  articles  herein  above  enumerated 
as  so  included,  and  that  a  receiver  may  be  appointed  to 
take  charge  of  said  property  so  attached  and  included  in 
your  orators'  said  mortgage,  and  that  your  orators  may 
have  such  other  and  further  relief  as  the  nature  of  their 
case  requires  as  may  be  agreeable  to  equity  and  good 
conscience,  and  as  to  your  honor  shall  seem  meet. 

May  it  please  your  honor,  the  premises  considered,  to 
grant  unto  your  orators  the  state's  writ  of  subpcena,  issu- 
ing out  and  under  the  seal  of  this  honorable  court,  to  be 
directed  to  said  James  H.  Mallery,  Cornelius  D.  Clark, 
Qarrick  M.  Olmsted,  David  Bedford,  and  Edmund  T. 
Carpenter,  commanding  them,  and  each  of  them,  at  a 
3ertain  day  and  under  a  certain  penalty,  therein  to  be  ex- 
pressed, to  appear  before  your  honor,  in  this  court,  to  an- 
swer all  and  singular  the  premises  in  manner  aforesaid, 
lud  to  stand  to,  abide  by,  and  perform  such  order  and  de- 
cree therein  as  to  your  honor  shall  seem  meet  and  as 
ihall  be  agreeable  to  equity  and  good  conscience ;  and 
ilao  to  grant  unto  your  orators  the  state's  writ  of  injunc- 
:ion,  to  be  directed  to  said  defendants,  commanding  them, 
ind  each  of  them,  absolutely  to  refrain  and  desist  from  sell- 
ng,  disposing  of,  or  carrying  away  any  of  the  property  or 
urticles  mentioned  or  contained  in  your  orators'  said 
nortgage  or  the  inventory  thereto  annexed,  including 
ho&e  above  enumerated  as  contained  therein  and  at- 
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tached  by  the  sheriff  in  said  suit,  until  the  further  order 
of  this  court  therein. 

The  copy  of  the  contract  annexed  to  the  bill  contained 
the  following  stipulations : 

For  the  purpose  of  avoiding  all  causes  of  difference  or 
dispute  between  the  parties  to  this  contract,  relative  to  its 
true  intent  and  meaning,  and  for  the  purpose  of  adjust- 
ing, in  an  amicable  manner,  any  difference  that  can  or 
may  arise  relative  thereto,  it  is  hereby  mutually  under- 
stood and  agreed,  by  and  between  the  parties,  as  follows, 
to  wit : 

1.  No  extra  charges  shall  be  claimed  or  allowed  on  ac- 
count of  changes  in  the  work,  the  prices  herein  mentioned 
being  considered  as  full  compensation  for  various  kinds 
of  work  herein  agreed  to  be  performed. 

2.  If  the  party  of  the  first  part  shall  refuse  or  unreason- 
ably neglect  to  remedy  any  imperfections  which  may  be 
pointed  out  by  the  engineer,  or  in  any  manner  violate  the 
conditions  of  this  contract,  so  that  in  the  judgment  of  the 
engineer  there  shall  be  just  grounds  of  apprehension  that 
the  work  will  not  be  completed  in  the  manner  and  with- 
in the  time  herein  specified,  then  it  shall  be  the  duty  of 
the  engineer  to  serve  a  written  notice  upon  said  party, 
setting  forth  the  grounds  of  his  apprehension,  and  speci- 
fying the  manner,  together  with  a  reasonable  time  in 
which  said  party  may  cause  such  grounds  to  be  removed; 
and  if,  at  the  expiration  of  such  time,  said  grounds  of  ap- 
prehension be  not  removed,  then  full  power  and  author- 
ity are  mutually  vested  in  said  engineer  to  declare  this 
contract  forfeited ;  and  on  such  declaration  being  given 
in  writing  by  the  engineer  to  the  parties  hereto  this  con- 
tract shall  cease  and  determine  immediately,  and  the  said 
party  of  the  second  part  may  for  ever  retain  the  reserved 
percentage  on  account  of  the  consideration  for  damages 
which  they  may  have  sustained  by  reason  of  the  forfeit- 
ure of  this  contract. 

Or,  as  an  alternative  to  declaration  of  forfeiture,  the 
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party  of  the  second  part  shall,  on  written  report  of  their 
engineer  that  apprehensions  are  entertained  that  this 
contract  will  not  be  completed  in  the  manner  or  time 
herein  stipulated,  have  the  right  to  take  such  measures  as 
may  be  deemed  by  their  engineer  necessary  to  insure  the 
completion  of  the  contract  in  the  time  and  in  the  manner 
herein  stipulated,  and  to  deduct  from  the  monthly  and 
final  estimates  of  work  done  under  this  contract  such 
sums  as  may  be  required  to  defray  the  expenses  of  such 
measures.  Among  the  measures  which  under  such  cir- 
cumstances may  be  resorted  to  are — the  execution,  by 
their  own  agents,  of  such  portions  of  the  work  as  the 
said  engineer  may  select,  or  the  requirement  that  the 
party  of  the  first  part  shall  provide  for  and  employ  in  the 
most  efficient  manner  such  additional  men,  carts,  teams, 
&c.,  as  the  party  of  the  second  part  shall  furnish ;  in 
which  case  said  party  of  the  first  part  agrees  to  employ 
said  men,  carts,  teams,  &c.,  in  the  manner  directed  by 
the  engineer  of  the  party  of  the  second  part. 

Or,  as  another  alternative  to  a  declaration  of  forfeiture, 
the  party  of  the  second  part,  at  their  option,  may  allow 
the  party  of  the  first  part  an  extension  of  time ;  in  which 
case  the  party  of  the  first  part  hereby  agrees  to  forfeit  to 
the  party  of  the  second  part  the  sum  of  two  thousand 
five  hundred  dollars  for  each  and  every  month  the  work 
shall  be  delayed  beyond  the  time  herein  stipulated  for  the 
completion  of  the  same,  the  amount  to  be  deducted  from 
the  engineer's  estimates  or  from  the  reserved  percentage. 

The  defendants  filed  their  answer,  but  the  contents  are 
sufficiently  stated  in  the  opinions  delivered  to  render  the 
case  intelligible. 

The  case  was  argued  before  the  Chancellor  on  motion 
to  dissolve  the  injunction,  and  in  October  term,  1858, 
an  opinion  was  delivered  by  him  granting  the  motion. 
This  appeal  was  taken  from  that  order.  The  opinion  of 
the  Chancellor  will  be  found  ante,  page  93. 
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A.  0.  Zabriskiej  counsel  of  appellants. 

Gilchrist  and  Wakemariy  counsel  for  respondents. 

The  following  opinions  were  delivered. 

Whelpley,  J.  Complainants  and  Mallery  entered  into 
a  contract  under  seal,  dated  the  28th  May,  1856,  by  which 
Mallery,  for  the  prices  specified,  agreed  to  famish  all  the 
implements  necessary  to  construct  the  Bergen  tunnel,  on 
the  New  York  and  Erie  Railroad,  and  do  the  work  ac- 
cording to  the  specifications  in  the  agreement ;  and  com- 
plainants agreed  that  whenever,  in  the  opinion  of  their 
engineer,  the  contract  should  have  been  wholly  completed 
by  Mallery,  they  would  pay  for  the  same  in  full  at  the 
specified  prices.  And  by  a  subsequent  clause  of  the  agree- 
ment, it  was  stipulated  that  payments  should  be  made 
from  time  to  time,  as  the  work  progressed,  on  the  certifi- 
cate of  the  engineer  for  work  done,  such  percentage  to 
be  deducted  from  the  value  of  the  work  done  in  no  case 
to  be  less  than  ten  per  cent.,  as  the  engineer  might  think 
proper.  The  work  was  to  be  completed  by  the  7th  De- 
cember, 1857. 

Mallery  began  his  work,  and  progressed  so  that  he  re- 
ceived on  monthly  estimates,  up  to  the  month  of  June, 
1857,  ^378,000.  The  company  retained  ten  per  cent.,  or 
^42,000. 

By  the  contract,  the  company  had  the  right  to  retain, 
until  the  completion  of  the  contract  work,  the  whole 
price,  except  the  ninety  per  cent,  which,  by  this  clause, 
they  had  agreed  to  pay  during  its  progress  on  the  certifi- 
cate of  the  engineer ;  the  ninety  per  cent,  was  excepted 
out  of  the  operation  of  the  clause  postponing  payment  of 
the  whole  price  till  the  end  of  the  work;  indeed  it  might 
have  been  much  less  than  ninety  per  cent,  as  the  reserved 
per  cent  was  to  be  in  no  case  less  than  ten ;  thftt  wasa 
minimum^  no  maximum  was  fixed.  If  the  eetkiuiles  rme 
correct,  the  company  had  in  hand,  on  aceaiwt  tf  Hk  re- 
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servatioD,  on  the  8th  Jane,  1857,  $42,000.  This  money 
Mallery  had  no  right  to  demand  until  the  close  of  his 
contract,  although  he  might  have  performed  his  contract 
to  the  letter. 

The  character  of  the  work  required  heavy  expenditures 
for  labor  and  materials.  To  meet  it,  Mallery  required  not 
only  his  cash  payments,  but  also  the  reserved  fund  of 
f42,000.  He  applied  to  complainants  to  pay  him  this  in 
advance  of  the  completion  of  the  work ;  he  did  not  ask 
the  company  to  modify  the  contract,  nor  hold  out  any  in- 
ducement for  this  advance,  save  that  thereby  the  pro- 
gress of  the  work  would  be  more  rapid.  The  company 
received  no  new  consideration — ^the  advance  was  a  gra- 
tuitous favor  extended  to  him,  which  the  company  could 
have  denied  without  dishonor.  His  request  was  acceded 
to  on  his  own  terms,  that  he  should  make  a  mortgage 
upon  his  tools  and  apparatus  belonging  to  the  execution 
of  the  work,  which  mortgage,  he  states  in  his  answer, 
was  ''  to  answer  the  same  purposes  which  the  retaining  of 
said  ten  per  cent  was  intended  to  answer  by  the  terms 
of  the  contract." 

It  was  executed,  and  the  money  paid  to  him.  It  recites 
"  that  it  was,  among  other  things,  agreed  in  the  contract 
that  ten  per  cent,  of  the  estimates  of  the  work  done  by 
him  should  be  retained  until  said  work  was  completed, 
and  the  contract  fully  performed,  in  the  manner  and 
within  the  time  designated  therein,  the  same  being  re- 
tained as  security  for  such  performance,  and  that  the 
money  had  been  paid  upon  his  ^ving  this  mortgage; 
that  said  contract  should  be  fully  performed,  or  the  money 
refiinded  with  interest." 
.  The  proviso  in  the  mortgage  was  double. 
•  Ist  That  if  Mallery  should  well  and  truly  perform  in 
all  things  the  said  contract  within  the  time  and  in  the 
Manner  therein  specified— or  2d,  in  case  said  contract 
'fhfOnld  not  be  fully  performed  in  the  manner  therein  spe- 
4<|B§4  within  the  time  herein  mentioned  (i.  e.  7th  De- 
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cember,  1857,)  and  stipulated  for  the  completion  thereof^ 
that  he  should  at  the  said  time  (i.  e.  7th  December^  1857,) 
repay  to  the  complainant  the  said  sum  of  $42,000  and  in- 
terest from  the  date  of  said  mortgage. 

No  doubt  the  parties  to  this  arrangement  understood 
their  relative  positions  to  be  unchanged  by  it,  except  that' 
the  custody  of  the  $42,000  was  to  be  changed,  pending 
the  completion  of  the  work  up  to  the  time  fixed  for  it8« 
completion,  from  the  treasury  of  the  company  to  that  d 
Mallery.  It  was  nothing  but  a  conditional  payment  of 
money  supposed  to  have  been  earned  by  him,  but  not  jet 
due  and  payable,  to  accommodate  and  relieve  his  present 
wants,  to  be  returned  repaid  on  the  7th  December,  1857, 
if  the  tunnel  was  not  then  complete. 

The  terms  of  the  proviso  were  not,  that  in  case  the 
contract  was  not  performed  as  far  as  he  was  bound  to  per- 
form it,  considering  the  relative  performance  of  the  com- 
pany, he  should  repay  the  money,  but  that  in  case  said 
contract  should  not  be  fully  performed  in  the  manner 
therein  specified  within  the  time  therein  mentioned  for 
the  completion  thereof,  he  would  repay  the  money  with 
interest.  The  sum  was  not  to  be  apportioned  in  view  of 
part  performance — the  money  referred  to  was  to  be  repaid 
with  interest  without  abatement  or  division. 

Clearer  language  could  not  have  been  used  to  denote 
that  the  performance  contemplated  by  the  proviso  was  to 
be  absolute  actual  performance,  not  constructive  legal 
performance,  or  rather  partial  performance,  with  an  ex- 
cuse  for  nonperformance  of  the  residue.  Time  was  made 
the  essence  of  the  proviso. 

If  the  company  designed  to  retain  the  vantage  ground 
given  them  by  the  contract  and  the  reserved  ten  per  cent 
it  was  necessary  to  fix  a  time  for  the  repayment  of  the 
money.  If  the  repayment  was  dependant  upon  whether 
or  not  Mallery  in  good  faith  strove  to  fulfil  his  contnK^ 
if  the  proviso  had  expressed  that  idea^  the  compaay 
would  have  perceived  that  the  condition  of  the  moi^i^ 
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did  not  secure  them  or  answer  the  same  purposes  which 
the  retaining  of  the  ten  per  cent,  was  intended  to  answer. 
The  tunnel  was  not  completed  at  the  time  specified,  and 
is  now  incomplete. 

The  complainants'  bill  claims  that  the  condition  of  the 
mortgage  has  not  been  performed ;  that  the  tunnel  has 
not  been  completed ;  that  the  time  fixed  for  the  repay- 
ment of  the  money  has  passed,  and  it  is  still  unpaid ;  and 
that,  for  these  reasons,  they  are  entitled  to  a  sale  of  the 
mortgaged  premises.  They  have  also  alleged  that  certain 
creditors  of  Mallery  have,  by  virtue  of  an  attachment 
out  of  the  Hudson  Circuit,  levied  upon  and  seized  the 
mortgaged  property,  and  the  same  is  about  to  be  sold  by 
auditors  appointed  under  the  writ,  at  public  auction  in 
parcels,  so  that  the  property  will  go  into  the  possession  of 
a  great  number  of  purchasers,  some  of  whom  will  be  ir- 
responsible ;  that  this  will  render  the  plaintiflfe  security 
at  best,  but  security  almost  worthless. 

The  prayer  of  the  bill  is  for  an  injunction  and  receiver. 
The  injunction  was  granted. 

The  defendants,  Mallery  and  Clark,  one  of  the  attach- 
ing creditors,  have  severally  answered  the  bill.  The  in- 
junction was  dissolved,  and  the  appointment  of  a  re- 
ceiver denied. 

From  this  order  the  appeal  has  been  taken. 

All  parties  concur  in  one  thing — all  desire  a  sale  of  the 
property.  Mallery  desires  a  sale  under  the  attachments, 
the  complainants  under  the  mortgage.  The  creditors 
claim  the  proceeds  on  payment  of  their  debts,  the  com- 
plainant on  payment  of  his  mortgage. 

The  claim  of  the  complainants  is  not  to  be  paid  the 
proceeds,  as  absolutely  due  them,  but  to  have  the  money 
returned  to  their  custody,  whence  it  was  taken  for  the  ac- 
commodation of  Mallery.  The  claim  is  to  have  the  par- 
a^  restored  to  the  situations  in  which  they  were  before 
the  complainants  parted  with  the  custody  of  the  money 
fytMsSStrfn  aibcommodation.    When  repaid,  the  money 
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vrill  still  be  liable  to  bis  claims  on  a  final  adjustment  of 
tbe  controversy.  If  paid  into  court  or  to  a  receiver,  it 
would  be  tbere  to  be  paid  to  wbom  it  may  be  decided 
rightfully  to  belong.  If,  on  the  other  hand,  the  property 
be  sold,  and  the  money  divided  by  the  auditors  under  the 
attachment,  the  remedy  of  complainants  for  what  may  be 
eventually  found  due  them  is  gone  for  ever. 

If  the  bill  shows  a  case  for  an  injunction  and  receiver, 
the  exercise  of  that  power  is  called  for,  although  the  time 
of  payment  set  in  the  mortgage  has  not  yet  come,  unl^s 
the  equity  of  the  bill  is  met  by  the  answer.  The  reason- 
ing of  the  Chancellor  on  that  point  is  conclusive.  The 
power  of  the  court  to  preserve  the  pledge  from  destruc- 
tion to  answer  the  exigency  of  the  mortgage  is  un- 
doubted. 

The  Chancellor  denied  relief  for  two  reasons. 

1st.  That  complainants  have  no  right  to  a  repayment 
of  the  money  to  be  held  as  an  indemnity ;  and  if  they 
have,  that  the  bill  is  not  filed  in  that  aspect. 

2d.  That  complainants  cannot  claim  the  money  until 
they  show  a  right  to  hold  it  as  their  own  on  account  of 
some  breach  of  the  contract — that  is,  that  the  condition 
is  not  broken  unless  the  defendant  has  forfeited  all  claim 
to  it ;  unless  it  has  become  a  forfeit  to  be  retained  as  a 
penalty  when  reserved  by  complainants. 

This  is  a  harsh  construction  of  the  contract,  and  ought 
not  to  be  adopted,  unless  clearly  required  by  its  terms. 

The  mortgage  is  not  to  be  considered  as  a  substitute 
for  the  forty-two  thousand  dollars ;  such  a  substitution, 
so  as  to  alter  or  impair  the  rights  of  the  complainants  to 
that  fund,  substitute  a  lesser  for  a  greater  security — substi- 
tution, in  the  sense  of  settling  and  compromising  one 
right  for  another,  could  not  have  been  contemplated  by 
the  parties. 

It  was  of  the  essence  of  the  arrangement  that  com- 
plainants should,  by  means  of  the  mortgage,  have  the 
same  control  over  ^e  942,000  as  if  they  had  HOt  parted 
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with  it  to  defendant.    In  no  other  way  could  it  **  answer 
the  same  purposes  as  the  retained  fund  answered." 

The  right  given  to  complainants  by  the  contract  to  re- 
tain the  $42,000  was  absolute — ^it  was  to  retain  until  the 
actual  completion  of  the  work.  It  is,  in  fact,  the  last  in- 
stalment— not  payable  till  then. 

The  right  was  very  valuable  to  secure  the  prompt  per- 
formance of  the  work. 

The  contract  shows,  as  well  as  the  custom  of  engineers, 
set  up  in  the  answer,  that  the  monthly  estimates  of  work 
done  are  not  exact,  but  approximate  measurements; 
when  the  final  exact  estimate  is  made,  it  may  turn  out 
that  the  aggregate  quantities  of  the  monthly  estimates 
exceed  the  final  measurement.  In  that  event  the  reserva- 
tion will  be  seen  to  be  a  valuable  protection  against  over- 
payment. 

It  cannot  be  contended  that,  if  the  work  be  completed, 
and  the  sum  of  the  monthly  estimates  be  $400,000,  and 
the  final  estimate  but  $860,000,  that  the  contractor  may 
recover  the  ten  per  cent,  upon  the  $400,000 ;  and  yet  this 
result  will  follow  if  the  ten  per  cent,  is  retained  for  for- 
feiture only,  and  not  in  any  case  as  security  against  over- 
payment. 

It  must  be  true  that  it  could  be  retained  to  provide 
against  any  default  which,  at  law,  would  be  a  defence 
against  an  action  for  its  nonpayment.  It  is  equally  clear 
that  its  repayment  may  be  demanded  for  any  cause  which 
would  bar  its  recovery  from  the  company  by  action,  if  it 
had  not  been  paid  conditionally  to  Mallery.  If  this  be  not 
so,  the  substantial  rights  of  the  parties  have  been  changed 
by  this  arrangement. 

The  purposes  for  which  the  retention  is  authorized  are 
not  restricted ;  they  are  to  be  determined  by  the  whole 
scope  and  object  of  the  contract,  and  the  contingencies 
which  might  happen  during  its  performance. 

Where  the  parties  provide  a  remedy  of  this  character, 
it  is  to  be  presumed  they  intend  it  should  be  co-eztea* 
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fiive  with  all  the  mischief  for  which  it  is  an  appropriate 
remedy,  and  did  not  intend  to  confine  it  to  a  single  ob- 
ject, and  that  a  forfeiture  of  a  sum  of  money  by  way  of 
penalty,  and  not  as  compensation.  2  Oomym  an  dm.  533; 
2  Parsons  on  Con.  11,  and  cases  there  cited. 

The  law  will  not  construe  a  sum  of  money  named  in 
an  agreement  to  be  forfeited,  unless  in  extreme  cases.  It 
will  be  held  to  be  a  penalty  to  cover  whatever  damages 
the  party  may  have  actually  sustained,  unless  the  parties 
have  stipulated  to  the  contrary  in  such  clear  and  une- 
quivocal terms  as  leave  no  room  for  doubt,  and  then  only 
where  it  is  manifest  the  parties  undertook  to  settle  the 
damages  beforehand  to  arise  from  a  particular  misfeas- 
ance or  nonfeasance. 

The  special  power  given,  not  to  the  company  but  the 
engineer,  to  delare  the  contract,  and  as  incidental  to  that, 
the  ten  per  cent,  forfeited,  to  be  retained  for  ever  for 
damages  which  may  have  been  sustained  by  reason  of  the 
forfeiture  of  the  contract,  which  forfeiture  is  authorized 
in  case  the  contractor  refuses  to  comply  with  the  contract 
after  written  notice  served  by  the  engineer  specifying  the 
grounds  of  complaint,  can  by  no  just  rule  of  constnic- 
tion  be  held  to  control  the  right  to  hold  or  dispose  of  the 
reserved  fund,  and  restrict  it  to  the  single  purpose  of  be- 
ing retained  for  contingent  forfeitures  or  for  the  alterna- 
tives to  the  declarations  of  forfeiture,  also  provided  in  the 
contract.  The  first  of  these  alternatives  does  not  contem- 
plate any  appropriation  of  the  ten  per  cent.,  as  such— it 
merely  gives  the  power  to  the  company  to  take  measures 
to  secure  the  completion  of  the  work  independently  of 
the  contractor ;  nor  does  the  second  alternative  refer  to 
the  appropriation  of  the  ten  per  cent,  merely :  both  of 
these  alternatives  have  other  objects  than  the  appropria- 
tion of  the  reserved  fund. 

These  three  clauses  are  designed  to  extend,  not  restrict 
the  control  of  the  company  over  that  fund,  so  £ar  as  the; 
refer  to  it  Without  them  they  had  a  mere  power  to  retain 
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— ^by  them,  they  acqaire  the  active  power  to  appropriate 
.them  directly  to  the  work  of  completion. 

That  the  additional  privilege  of  forfeiture  and  appro- 
priation of  the  fand  is  expressly  given,  does  not,  by  any 
jast  mle  of  constrnction,  show  that  the  right  of  holding 
it  for  any  purpose  fairly  within  the  scope  of  the  contract 
does  not  exist 

These  powers  are  cumulative,  not  exclusive,  the  one  of 
other.  There  are  no  restrictive  words  employed  to  confine 
the  appropriation  of  the  fund  to  those  purposes.  If,  then, 
the  ten  per  cent,  was  not  reserved  merely  for  the  purpose 
of  absolute  forfeiture,  but  to  protect  the  rights  of  the 
company  in  any  respect  in  which  they  needed  protection, 
it  is  clear  that  even  if  the  mortgage  does  not  fix  a  day  of 
payment  past  when  the  bill  was  filed,  and  therefore  not 
forfeited,  yet  it  does  appear,  from  the  statement  of  the 
bill,  that  the  tunnel  has  not  been  completed,  the  contract 
closed,  and  that  complainants'  lien  on  the  mortgaged 
premises  still  exists,  and  while  it  exists  this  court  will 
protect  it  by  preventing  a  destruction  of  the  pledge.  The 
allegations  of  the  bill  are  sufficient  for  this  purpose;  it 
shows  the  mortgage,  the  object  of  it  in  the  light  of  the 
contract,  the  nonfulfilment  of  the  contract,  the  threatened 
sale  and  dispersion  of  the  property.  What  more  is  neces- 
sary ?  The  unnecessary  allegation,  that  the  money  is  due, 
will  not  vitiate  it.    It  shows  a  case  of  threatened  irre- 
parable mischief  to  a  right  resting  on  a  contract  of  mort- 
gage under  seal,  entitled  to  the  protection  of  the  court. 
The  mortgage  is  the  sole  restraint — no  bond  accompanied 
it. 

From  these  considerations,  I  have  reached  the  conclu- 
BiOQ  that  this  bill  sets  forth  a  sufficient  ground  for  the  in- 
terposition of  the  power  of  the  court  by  injunction,  be- 
cause it  shows  that  complainants  are  entitled  to  a  lien  on 
the  property  by  reason  of  the  noncompletion  of  the  tun- 
nel, which  lien  is  in  danger  of  destruction  by  the  wrong- 
•  fal  aets  of  defendants,  and  this  without  regard  to  the 
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question  whether  the  mortgage  is  forfeited  or  not.    In- 
deed it  would  seem  that,  unless  the  time  within  which  the 
contract  may  be  declared  forfeited  has  passed,  that  com- 
plainant has  the  right  to  have  the  property  preserved ;  so 
that  if  it  should  hereafter  be  declared  forfeited  in  the 
manner  pointed  out  by  the  special  clause,  or  if  the  com- 
pany should  desire  to  appropriate  the  money  to  the  pur- 
poses for  which  its  appropriation  is  authorized  by  the  al- 
ternatives to  the  power  of  forfeitures,  it  may  be  forth- 
coming.   The  reasons  why  the  court  should  preserve  the 
fund  for  such  a  purpose  have  been  conclusively  given  by 
the  Chancellor.     The  reasons  given  why  the  property 
should  be  sold,  and  the  fund  held  to  await  the  decision 
of  the  court  upon  the  conflicting  claims  of  the  complain- 
ant and  the  creditors,  are  equally  conclusive.  There  would 
be  nothing  to  hinder  the  court  ordering  the  property  sold 
clear  of  all  encumbrances  for  the  benefit  of  creditors. 
This,  it  will  be  recollected,  is  a  mortgage  of  personal, 
not  real  estate ;  difliculties  that  may  be  in  the  way  of  the 
appointment  of  a  receiver  in  the  case  of  a  mortgage 
upon  land  do  not  here  exist.    The  necessity  of  a  sale  to 
preserve  the  property  for  the  benefit  of  creditors  and  the 
complainant  alike  is  manifest,  and  admitted  by  the  par- 
ties. 

The  remaining  question  is,  have  the  defendants,  by 
their  answers,  entitled  themselves,  according  to  the  course 
of  the  court,  to  a  disolution  of  the  injunction? 

Mallery  does  not  set  up  that  he  has,  according  to  the 
condition  of  the  mortgage,  fully  performed  the  contract 
in  the  manner  therein  specified,  within  the  time  therein 
mentioned  and  stipulated  for  the  completion  thereof,  nor 
that  he  has  repaid  to  the  complainants  the  said  sum  of 
forty-two  thousand  dollars,  therein  mentioned.  The  diffi- 
culty of  pleading  in  the  answer  a  direct  performance  of 
the  contract  stared  the  pleader  in  the  face,  and  he  en- 
deavored to  meet  the  inquiry,  for  he  says  he  denies  it  is 
true  that  he  did  not  in  all  things  perform  his  contract 
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with  the  complainants  in  the  time  and  in  the  manner 
specified  therein,  in  the  sense  in  which  the  same  is  al- 
leged in  the  bill  of  complaint ;  on  the  contrary  thereof,  he 
expressly  charges,  that  he  did  perform  the  same  in  all 
things  until  the  said  complainants  required  the  defend- 
ant to  cease  and  discontinue  the  performance  of  the 
same. 

The  answer  is  a  manifest  confession  and  avoidance  of 
the  allegations  of  the  bill. 

It  sets  up  as  an  excuse  for  nonperformances. 

1st.  That  complainants  requested  him  to  stop  the  fur- 
ther progress  of  the  work  through  their  agent,  Mr.  Mason, 
the  president  of  the  New  York  and  Erie  Railroad  Com- 
pany. 

2d.  That  the  complainants  did  not  pay  him  as  they 
agreed  to  do. 

The  first  allegation  is  denied  by  complainants,  and  on 
the  hearing  of  the  motion  to  dissolve,  the  affidavit  of 
Mr.  Mason  was  read,  denying  any  authority,  as  the  agent 
of  the  complainants,  to  stop  the  work ;  and  that  he  did, 
prior  to  the  19th  November,  then  past,  (the  affidavit  was 
taken  21st  July,  1858,)  give  the  defendant,  Mallery,  any 
order  or  direction  as  to  his  going  on  with  or  stopping  his 
work  under  the  contract,  and  that  Mallery  had  been  paid 
for  a  much  greater  quantity  of  work  than  he  had  done, 
and  at  a  price  beyond  the  contract  price  and  the  addi- 
tional price  they  had  agreed  to  pay,  to  wit,  nine  dollars 
per  yard  for  headings ;  that  Mallery  said  the  estimates 
were  false,  that  the  money  was  paid  by  complainants' 
ignorance  of  the  facts,  and  was  a  fraud  upon  complain- 
ants ;  that  the  complainants  did  not,  at  the  time  Mallery 
stopped,  nor  do  they  now,  owe  him  any  money  for  work 
done  upon  the  contract,  according  to  the  terms  thereof, 
or  according  to  the  prices  fixed  for  work  by  their  en- 
gineers, and  that  he  has  been  overpaid  several  thousand 
dollars. 

Thia  affidavit  is  to  rebut  the  allegations  of  the  answers^ 
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touching  the  admitted  fact,  that  at  a  certain  stage  of  the 
work  the  company  agreed  to  pay  for  the  excavation  of  the 
headings  of  the  tunnel,  at  the  cost  of  $9  per  cubic  yard, 
for  8  J  cubic  yards  of  headnig,  per  foot  of  tunnel ;  and  foot- 
ings, at  ?27.98  per  cubic  yard,  for  13  yards,  per  foot  of 
tunnel. 

The  complainants  have  undertaken  to  shov^,  by  the  ex- 
amination of  H.  L.  Southard,  a  practical  engineer,  who 
measured,  since  the  suspension  of  the  work,  the  average 
height  of  the  headings  taken  out  by  Mallery  to  be  found 
forty  hundredths  cubic  yards  per  lineal  foot  of  the  tun- 
nel, instead  of  eight  and  one  half  cubic  yards,  at  which 
the  heading  was  stipulated  to  be  paid  for,  at  the  rate  of 
89  per  cubic  yard. 

The  complainants  allege  that  Mallery  has  charged  and 
received  payment  for  estimates  for  May,  June,  July,  An- 
gust,  and  September,  1857,  allowing  him  for  eight  and 
one  half  cubic  yards  per  lineal  foot  of  tunnel  of  headings, 
although  he  in  fact  excavated  but  six  and  onehalf  cubic 
yards  per  foot,  and  this,  too,  at  the  rate  of  ^9  a  cubic 
yard ;  and  that  he  has  thus  received  some  hundred  thou- 
sand dollars  more  than  he  has  earned. 

The  defendant  justifies  this  by  setting  up  an  usage  of 
engineers  to  estimate  for  more  than  the  work  actually 
done,  in  order  to  compensate  for  work  of  more  expeiv- 
sive  and  difficult  character  than  ordinary. 

I  have  stated  these  several  counter  statements  and  in- 
sistments  of  the  parties,  not  for  the  purpose  of  examin- 
ing and  testing  their  accuracy  and  weight,  but  to  show 
that  there  are  matters  and  contested  questions  of  great 
importance  involved  in  the  final  determination  of  the 
case,  upon  which  the  parties  ought  to  be  deliberately 
heard.  They  show  that  in  a  case  of  this  kind,  where  the 
rights  of  the  complainant  does  not  rest  upon  a  men 
equity,  but  are  founded  on  a  contract  under  seal,  songlit 
to  be  enforced  in  this  court  because  of  its  power  to  pitK 
vide  an  adequate  remedy,  where  the  whole . remadhjririll 
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be  loet  by  a  decision  upon  the  merits  at  this  stage  of  the 
case,  the  court  should  defer  a  decision  upon  the  merits 
until  the  final  hearing,  and  that  the  injunction  should  be 
retained  until  that  time. 

The  order  dissolving  the  injunction  should  be  reversed ; 
the  injunction  continued  to  the  hearing,  and  the  case  be 
remitted,  to  be  proceeded  in  according  to  law. 

Ogden,  J.  In  this  case  I  am  of  opinion  that  the  mort- 
gage was  given  and  received  in  place  of  the  retained  per- 
centage, which  was  held  under  the  contract  solely  for  the 
accommodation  of  Mallery,  and  that  it  should  be  dealt 
with  upon  the  same  principles  that  we  would  deal  with 
the  money,  if  Mallery  was  now  claiming  under  this  con- 
tract to  have  it  paid  over  to  him  by  the  company ;  that 
the  money  was  retained  by  the  company  as  security  for 
the  performance  of  the  contract  by  Mallery,  and  also  to  in- 
demnify them  against  damage  from  a  nonperformance 
on  his  part ;  and  that  the  parties  further  agreed  that  the 
company  should  also  have  the  option  of  making  the 
whole  a  forfeiture  upon  one  contingency,  or  of  making 
monthly  forfeitures  of  portions  of  it  upon  another  con- 
tingency, but  that  the  company  were  not  bound  to  take 
a  course  which  necessarily  would  create  an  absolute  for- 
feiture, in  order  to  avail  themselves  of  the  benefit  of  the 
percentage  retained ;  that  the  company  had  a  right  to  re- 
tain this  money,  under  the  second  section  of  the  sixth 
condition  of  the  contract,  until  the  contract  should  have 
been  wholly  completed,  unless  the  contractor  was  pre- 
vented from  executing  it  by  the  conduct  of  the  company, 
and  hence  that  the  complainants  should  be  directed  to  re- 
tain a  lien  on  the  mortgaged  property  to  the  same  extent 
that  they  could  have  retained  the  money.    Parties  who 
had  obtained  liens  upon  the  mortgaged  property  subse- 
quent to  the  execution  and  registry  of  the  mortgage  held 
by  the  company  were  preparing  to  sell  the  property  re- 
ffOBdikm  of  ther  claim  of  the  company;  and  upon  a  bill 
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filed  by  the  compaDy,  praying  for  an  ii\janction  and  a 
hearing,  an  injunction  was  granted,  and  it  has  been 
served.  Upon  the  defendants  patting  in  answers,  the 
Chancellor  dissolved  the  injunction.  I  think  he  erred 
in  making  that  order,  because,  in  the  view  which  I  take 
of  the  case,  the  question,  whether  the  complainants  ha?e 
lost  their  lien  upon  the  property,  which  is  conceded  to 
have  been  well  created,  cannot  be  correctly  determined 
upon  bill  and  answer.  Proofs  must  be  taken  to  show 
why  the  contract  was  not  performed,  whether  from  the 
default  of  the  company  or  of  the  contractor ;  an  account 
must  in  some  way  be  stated  between  them  to  ascertain 
whether  the  amount  represented  by  the  mortgage  is  really 
due  and  payable  to  the  contractor,  even  if  he  was  not  re- 
sponsible in  damages  for  failing  to  complete  the  work;  and 
if  he  shall  be  proved  to  be  in  default,  how  much  of  the 
detained  percentage  should  be  applied  as  indemnity  for 
the  company  ?  If  the  creditors  should  now  be  permitted 
to  sell  the  personal  chattels  mortgaged  to  the  company, 
the  security  of  such  mortgages  would  be  utterly  de- 
stroyed. I  am  of  opinion  that  the  decree  dissolving  the 
injunction  should  be  reversed,  and  that  the  injunction 
should  be  continued  to  the  final  hearing,  and  that  the 
property  should  be  sold,  under  the  direction  of  the  Court 
of  Chancery,  for  the  best  prices  that  can  be  obtained  for 
the  same ;  and  that  the  avails  of  the  sales  should  be  paid 
into  that  court,  to  be  applied,  by  the  orders  of  the  Chan- 
cellor, to  such  of  the  litigating  parties  as,  upon  a  further 
investigation  of  the  rights,  he  shall  determine  are  entitled 
to  the  same. 

The  decree  of  the  Chancellor  was  reversed  by  the  fol- 
lowing vote : 

For  affirmance — Judges  Elmer,  Cornblisok,  VALBNna 

For  reversal — Chibf  Justice,  Judges  Coubs^  Owttii 
yaEDBHBUBQH,  EisuT,  WooD^  Haikbs^  Swah^  WiBUsn 


185&]      QOUAT  OF  BRUOaS  AND  APPSALa        467 

Bexmie  p.  Orombie. 


Between  Robert  Rennie,  appellant,  and  William  Crombib 

and  others,  respondents. 

The  will  of  Archibald  Bryce,  after  allading  to  the  joint  interest  which  he  held 
with  Robert  Kennie  in  the  Lodi  print  works,  situated  in  this  state,  gave  to 
the  complainauts  certain  legacies  and  annuities,  and  then  charged  said  lega. 
CM  and  annuities  upon  all  his  property,  real  and  personal,  but  directing, 
that  so  long  as  Robert  Rennie  should  pay  the  legacies  and  annuities,  he 
should  not  be  interrupted  nor  brought  to  account,  nor  hindered  nor  molested 
in  any  way  in  carrying  on  said  business.  Robert  Rennie  was  made  executor, 
aud  proved  the  will  in  New  York.  The  prayer  of  the  bill  was,  that  the  pni- 
perty  aud  interest  of  Bryoe,  the  testator,  might  be  devoted  to  the  payment 
of  the  annuities  and  for  the  appointment  of  a  receiver.  The  answer  of  Ren- 
nie denied  the  interest  of  the  testator  in  the  property  and  in  the  budiness, 
bat  the  pniofs  clearly  established  the  interest. — Held 

IsU  That  to  permit  the  complainants  on  a  bill  presenting  that  snch  an  issuH, 
to  ask  at  the  hearing  for  a  decree  making  the  defendant  personally  liable  fnr 
tlie  payment  of  the  legacies  and  annuities  would  be  a  surprise,  and  that  the 
prayer  for  general  relief  could  not  be  resorted  to  fur  such  purpose,  thut 
the  relief  grauted  under  the  general  prayer  must  be  consistent  with  that 
specially  prayed  for. 

2d.  That  the  property  in  qnestion  was  subject,  to  the  extent  of  the  testators' 
interest  in  it,  to  the  payment  of  the  annuities;  and  that,  as  it  was  in  Ronnie's 
possession,  the  complainants  bad  the  right  to  follow  it,  aud  were  not  to  be 
denied  relief  because  the  will  was  not  proved  in  this  state. 

3d.  That  the  complainants  were  entitled  to  an  account  and  to  a  decree  ihnt 
these  annnities  be  paid  out  of  the  testator's  interest  in  the  property  in  qnes- 
tion. 


This  case  was  argued  before  the  Chancellor,  on  the  bill, 
answer,  and  proofs,  and  the  appeal  was  taken  from  a  final 
decree.  The  facts  upon  which  the  case  turned  are  stated 
in  the  opinions  delivered.  The  Chancellor  furnished  to 
this  court  the  following  opinion. 

Williamson,  C.  The  important  question  involved  in  this 
cause  is,  whether  Archibald  Bryce,  the  testator,  had,  at  the 
time  of  his  death,  an  interest  in  the  Lodi  print  works,  and 
in  the  business  carried  on  there  in  the  name  of  Robert 
Seattle,  whi(^  the  complainants  are  entitled  to  have  ap« 

Vol.  l  2  q 
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propriated  for  the  payment  of  their  annuities.  There  iajuo 
one  interested  adversely  to  the  claim  of  the  complainants 
except  Robert  Rennie  himself.  The  title  to  the  real  estate 
attached  to  these  works  is  in  Rennie ;  the  business  to  which 
the  works  were  appropriated  was  carried  on  in  his  Dame, 
as  the  proprietor  and  owner;  he  received  all  the  profits; 
it  is  out  of  his  real  estate  and  out  of  these  profits  that  the 
complainants  claim  to  have  their  annuities  secured.  The 
annuities  and  several  legacies  given  in  the  will  are  ex- 
pressly charged  upon  all  the  real  and  personal  estate  of 
the  testator.  The  substance  and  whole  amount  of  the 
will  is  this — it  gives  all  the  estate,  real  and  personal,  of 
the  testator  to  Robert  Rennie,  subject  to  the  payment  of 
the  debts  and  legacies.  Rennie  denies  that  he  has  any 
property  which  is  subject  to  the  payment  of  the  complaiu- 
ants'  claims.  If  the  answer  is  untrue  in  this  respect,  and 
the  complainants  have  established  the  fact,  that  he  has 
assets  in  his  bands  to  pay  their  annuities,  the  court  may 
decree  him  personally  liable,  notwithstanding  there  is  no 
specific  charge  in  the  bill  to  that  eSect  There  can  be  no 
doubt,  if  the  defendant  admits  assets,  a  decree  may  be 
made  against  him  personally,  without  a  specific  prayer 
for  such  relief.  Wood/jate  v.  Fields  2  Hare  211 ;  Rogtn  v. 
Soulten,  2  Keen  598.  With  more  propriety  may  such  a  de- 
cree be  made  where  the  defendant  denies  assets,  and  hi? 
denial  is  proved  to  be  false.  In  Rogers  v.  Soulten,  the  de- 
fendant admitted  the  receipt  of  <£2500,  and  stated  tlie 
amount  of  debts,  which  left  a  balance  more  than  snffi- 
cient  to  pay  the  legacies.  But  he,  in  terms,  denied  assets, 
and  made  an  explanation  of  that  denial.  The  explanation 
was  not  considered  such  as  to  warrant  the  denial,  and  a 
decree  was  made  against  the  defendant  personally. 

In  this  case  Rennie  admits  that  he  has  in  his  possession 
the  property  designated  in  the  will  to  pay  the  annuities; 
but  he  denies  that  it  is  liable  to  be  appropriated  for  sncb 
purpose,  alleging  that  the  testator  had  no  interest  in  it 
He  does  not  deny  its  sufficiency  for  the  porpose,  bat  de- 


1858.]      COURT  OF  ERRORS  AND  APPEALS.        459 

Rennie  v.  Crombie. 

fends  himself,  and  resists  the  claim  of  the  bill,  solely  oa 
the  ground  that  the  testator  had  no  interest  in  the  Lodi 
print  works  or  its  business.  If  his  allegation  is  unfounded, 
there  is  no  good  reason  why  a  decree  should  not  be  made 
against  him  personally.  The  allegations  of  the  bill  are 
quite  suflBcient  to  justify  a  specific  prayer  for  that  purpose. 
If  the  bill  had  contained  such  a  prayer,  I  do  not  see  how 
the  defendant  could  have  varied  his  answer  to  meet  the 
claim  for  such  relief  He  is  not  prejudiced  by  being  de- 
prived of  the  opportunity  of  meeting,  by  his  answer,  the 
allegations  and  charges  which  constitute  the  proper  found- 
ation for  such  a  decree. 

Have  the  complainants  established  the  material  allega- 
gation  upon  which  their  case  rests — that  Archibald  Bryce, 
at  the  time  of  his  death,  was  jointly  interested  in  the 
"  business  or  concerns  of  the  Lodi  print  works"  with  the 
defendant,  Robert  Keunie  ?  The  answer  denies  that  the 
testator  had  any  interest,  at  the  time  of  his  death  or  at 
any  other  time,  either  directly  or  indirectly,  with  the  de- 
fendant in  those  works. 

The  Lodi  print  works  are  located  in  the  county  of  Ber- 
gen. There  is  real  estate  attached  to  the  works,  embrac- 
ing a  large  number  of  acres  of  land,  upon  which  are  suit- 
able buildings  and  improvements  for  carrying  on  the  kind 
of  business  designated  by  the  name  of  the  works.  The 
title  to  the  real  estate  is  in  the  name  of  the  defendant, 
Rennie,  and  has  been  since  the  year  1844.  While  the  title 
has  been  in  him,  the  business  has  been  conducted  in  his 
name.  He  has  been  the  ostensible  proprietor  and  owner 
of  the  works  and  of  the  business.  During  this  period,  up 
to  the  time  of  his  death,  the  testator  resided  in  the  city  of 
New  York.  He  had  charge  of  the  office  and  books  of  the 
Lodi  works  in  the  city.  Ostensibly  he  was  the  chief  clerk. 
His  connection  with  the  works  was  notorious  and  acknow- 
ledged. This  appears  from  the  evidence  on  the  part  of  the 
defendant  as  well  as  of  the  complainants.  For  a  number  of 
yeans,  to  the  time  when  the  defendant  became  proprietor  of 


460        COURT  OF  ERRORS  AND  APPEALS.      [Nor. 

Rennie  v.  Crombie. 

the  works,  the  works  had  been  owned  by  the  testator  and 
James  Rennie,  the  brother  of  the  defendant.  The  testator 
and  James  Rennie  carried  on  the  business  as  partners, 
the  testator  occupying  the  same  position  in  the  city  as  he 
did  afterwards  when  the  works  and  business  were  carried 
on  in  the  name  of  the  defendant.    With  this  relationship 
in  business  existing  between  the  testator  and  the  defend- 
ant, on  the  twenty-first  day  of  March,  1846,  the  testator 
executed  his  will.    The  will  commences  with  the  follow- 
ing introduction  to  its  provisions :  "  I,  Archibald  Bryce, 
aged  sixty  years  and  upwards,  being  desirous  to  provide 
for  the  maintenance  and  comfort  of  my  sisters,  herein 
after  named,  and  for  the  payment  of  the  legacies  herein 
after  specified,  and  at  the  same  time  to  prevent  any  in- 
terruption or  interference  of  or  with  the  business  or  con- 
cerns of  the  Lodi  print  works,  wherein  I  am  jointly  in- 
terested and  concerned  with  Robert  Rennie,  of  Lodi,  in 
the  state  of  New  Jersey,  and  also  to  prevent  an  injudi- 
cious sale  of  my  undivided  third  of  the  property  at  Bull's 
ferry,  in  the  said  state  of  New  Jersey,  known  as  the  Leake 
estate,  which  two  properties  compose  the  bulk  of  my  es- 
tate, do  make,  publish,  and  declare,'*  &c.    The  testator 
then  gives  the  annuities  to  his  sisters,  two  of  the  com- 
plainants, a  legacy  to  Andrew  Macfarlane,  one  of  the  de- 
fendants, and  a  legacy  to  Mrs.  Bradly.  He  disposes  of  his 
household  furniture,  provides  for  the  payment  of  his  fu- 
neral expenses,  and  then  gives  the  "residue  and  remain- 
der of  his  property,  real  and  personal,  of  every  kind  and 
description,"  to  Robert  Rennie.    He  then  declares,  **I 
expressly  charge  the  aforesaid  specified  legacies  and  an- 
nuities upon  all  my  property,  real  and  personal;  but  I 
expressly  direct,  that  while  and  so  long  as  the  said  Robert 
Rennie  shall  pay  the  legacies  and  annuities  aforesaid 
he  shall  not  be  interrupted  nor  brought  to  account,  nor 
hindered  nor  molested  in  any  way  in  carrying  on  the  said 
business  and  works  as  usual.**  Peter  Rennie,  a  brother  of 
the  defendant,  is  one  of  the  witnesses  to  the  wilL   The 
testator  died  on  the  29th  of  March,  1849. 
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On  the  4th  of  April,  1849,  the  defendant  addressed  a 
letter  to  Magdalene  Bryce,  one  of  the  complainants. 
After  expressing  his  sympathies  upon  the  occasion  of  her 
brother's  death,  and  giving  an  account  of  his  last  sickness 
and  his  burial,  and  recurring  to  the  fact,  that  the  deceased 
and  himself  had  been  associated  together  for  nearly  seven- 
teen years  without  the  least  interruption  of  their  friendly 
intercourse,  he  writes  as  follows :  "  He  left  a  will,  leaving 
me  his  residuary  legatee  to  all  his  interest  in  the  Lodi 
print  works  or  any  other  property  he  might  die  possessed 
of.  lie  gives  a  legacy  of  §5000  to  his  landlady,  Mrs, 
Bradly,  §5000  to  his  friend  Andrew  Macfarlane,  i'200 
sterling  per  annum  to  each  of  his  sisters,  during  their 
lifetime,  to  be  paid  in  half-yearly  instalments,  the  first  in- 
stalment in  six  months  from  his  death  ;  his  gold  watth 
and  wearing  apparel  to  his  friend  Mr.  James  Bradly,  the 
husband  of  his  landlady;  Mr.  Andrew  Macfarlane  and 
the  writer  of  tliis  to  be  his  executors." 

Here  we  have  the  declaration  in  writing  of  the  testator, 
made  on  the  21st  of  March,  184G,  that  he  was  the  joint 
owner  with  the  defendant  of  the  Lodi  print  works  and  of 
the  business  connected  therewith.  We  have  this  writing, 
on  or  about  the  29th  of  March,  1849,  made  known  to,  and 
committed  into  the  hands  of  the  defendant,  as  the  trus- 
tee of  the  testator,  to  assert  and  maintain  that  right  in 
part  for  the  benefit  of  the  complainants  in  this  suit.  We 
have  the  declaration  of  the  defendant  in  writing,  made 
to  the  complainants,  endorsing  and  acknowledging  the 
claim  of  joint  ownership  made  by  the  testator.  The  de- 
fendant now  denies  that  joint  ownership,  and  in  his  an- 
swer to  a  bill  brought  against  him  to  enforce  the  claim, 
contents  himself  with  a  bare  denial  of  it,  without  giving 
any  explanation  whatever  of  the  inconsistency  of  that  de- 
nial with  his  previous  admission  of  the  truth  and  pro- 
priety of  the  claim.  This  letter  of  the  defendant,  unex- 
plained in  any  manner,  seals  his  mouth  against  denying 
or  disputing  the  claim.  Not  only  is  it  unexplained,  but  it 

2q» 
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is  difficult  to  suggest,  and  his  counsel  in  argument  did 
not  suggest,  a  plausible  reason  for  the  defendant's  writing 
such  a  letter,  assuming  the  claim  made  by  the  testator  as 
to  his  interest  in  the  Lodi  works  to  be  unfounded.  There 
is  something  remarkable  in  the  language  of  the  letter 
connected  with  the  denial  and  disclaimer  which  is  now 
made.    The  evil  genius  of  the  defendant  seems  to  have 
presided  over  his  deliberations  when  he  wrote  it,  and  to 
have  dictated  language  to  show  that  the  admission  was 
made  intelligently  and  with  deliberation,  and  irreconcil- 
able with  any  future  denial.  He  does  not  content  himself 
with  mentioning  the  fact  generally,  that  the  testator  bad 
left  him  his  sole  residuary  legatee  of  all  his  real  and  per- 
sonal estate :  such  an  admission  was  susceptible  of  the 
explanation,  that  he  had  derived  a  knowledge  of  its  con- 
tents from  hearsay,  or  that,  in  a  hasty  reading  of  the  will, 
the  peculiarity  of  the  disposition  as  to  the   Lodi  print 
works  had  escaped  his  notice.    But  as  if  to  give  emphasis 
to  his  admission,  and  to  close  his  mouth  for  ever  against 
its  denial,  he  uses  the  emphatic  and  pregnant  expression, 
that  the  testator,  by  his  will,  had  made  him  his  residuary 
legatee  to  all  his  interest  in  the  Lodi  print  works.    The 
Lodi  print  works  was  all  the  property  he  thought  worth 
his  while  specifically  to  mention,  as  if  he  deemed  that  the 
most  valuable  and  the  most  important,  as  far  as  he  was 
concerned.    And  so  it  was,  as  has  since  been  established. 

There  is  really  no  necessity  of  referring  to  other  evi- 
dence in  the  cause  for  the  purpose  of  establishing  the 
fact,  that  the  testator  was  jointly  interested  with  the  de- 
fendant in  the  Lodi  works.  There  is  much  evidence 
tending  to  that  result.  But  it  is  important  to  refer  to 
some  of  it,  more  particularly  for  the  purpose  of  showing 
the  real  position  which  the  defendant  occupies  towards 
the  complainants,  and  how  he  should  be  dealt  with  b;a 
court  of  equity  under  the  circumstances. 

On  the  21st  of  May,  1849,  the  defendant,  Kennie,  with 
his  co-executor,  Andrew  Macfarlane,  proved  the  will  be- 
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fore  the. surrogate  of  New  York.  Under  ordinary  cir- 
camstances,  the  mere  fact  of  proving  the  will  would  not 
be  regarded  as  evidence  against  the  executor  as  affirma- 
tion of  a  claim  set  up  by  the  testator  to  property,  the  title 
to  which  was  a  matter  of  dispute  between  the  executor 
and  testator.  Upon  the  doctrine  of  election^  if  the  de- 
fendant, as  devisee  and  legatee,  accepts  the  devise  of  the 
Leake  estate  and  the  legacy  of  the  residuary  personal 
estate,  he  must  make  good  the  testator's  disposition  of 
the  Lodi  print  works. 

But  the  doctrine  of  election  is  not  involved  in  the  con- 
troversy. It  is  the  peculiarity  of  the  property  in  dispute, 
the  ostensible  position  the  executor  and  testator  had  oc- 
cupied towards  it  in  their  business  relations  up  to  the 
time  of  the  latter's  death,  the  fact  that  the  testator  left  no 
other  property  out  of  which  the  annuities  and  legacies 
could  be  satisfied,  and  the  endorsement  which  the  defend- 
ant gave  to  the  testator's  assertion  of  his  right  in  the  pro- 
perty in  his  letter  to  one  of  the  complainants — it  is  its 
connection  with  these  circumstances  that  makes  the  fact 
of  the  defendant's  proving  the  will  some  acknowledg- 
ment of  the  right  which  the  testator  asserted.  Why  did 
the  defendant  prove  a  will  which,  from  its  character,  was 
calculated  to  vex  and  harass  him  ?  Why  did  he  assume 
the  execution  of  a  trust  which  raised  a  claim  to,  and  dis- 
posed of  one  half  of  his  own  property  ?  These  were  per- 
tinent questions  for  the  defendant  to  answer.  A  full  op- 
portunity has  been  afforded  him  to  do  so,  but  the  only 
response  is  the  admission  that  be  proved  the  will,  and  as- 
sumed the  execution  of  its  trusts,  without  any  explana- 
tion of  his  object  in  doing  so.  The  fair  inference  is,  that 
he  did  not,  when  he  proved  the  will,  intend  to  dispute 
the  testator's  title.  Under  the  circumstances,  if  he  did 
at  the  time  meditate  the  design  of  questioning  the  testa- 
tor's title,  it  was  a  fraud  in  him  to  take  out  letters  testa- 
mentary. By  that  act  he  possessed  himself  of  all  the 
docameDts,  books,  and  papers  of  the  testator,  by  which 
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the  right  of  the  latter  in  the  property  in  qaestipn  might 
have  been  established. 

Again,  on  the  23d  of  November,  1849,  the  complainaDta, 
residing   in    the  city  of  Glasgow,  Scotland,  executed  a 
power  of  attorney  appointing  Joseph  C.  Hornblower  and 
Frederick  T.  Frelinghuysen  their  attorney's  to  collect  and 
receipt  for  the  annuities  due  and  to  grow  due  to  them 
under  the  will  of  the  testator.     The  attorneys  went  to 
the  works  at  Lodi,  and  there  presented  their  power  of 
attorney.     The  defendant  expressed  his  satisfaction  that 
some  one  was  authorized  to  act  for  the  complainants,  and 
his  readiness  to  meet  their  demands,  and  appointed  an 
early  day  for  a  meetino:  at  the  office  of  a  counsellor  at 
law  in  the  city  of  New  York,  who  was  the  counsel  of  the 
defendant  and  of  the  executors.     The  meeting  took  place 
according  to  appointment,  and  the  defendant  then  and 
there,  witli  tlie  approbation  of  his  counsel,  paid  to  attor- 
neys of  tlie  complainants  the  amount  then  due  upon  the 
annuities.     It  was  tlien  arrauc^od  that  the  attorneys  should 
j>roeurc  an   affidavit  to  show  that  the  annuitants  were  in 
life  at  the  time  the  second  i>ayment  of  the  annuities  fell 
due,  and   that,  upon  such  affidavits  being  procured  from 
time  to  time,  the  annuities  should  be  paid.     AVhen  the 
second  payment  fell  due,  the  necessary  affidavit  was  pro- 
cured, and  was  presented  to  the  counsel  of  the  defendant, 
as  had  been   arranged.     Tlie  counsel  then  informed  the 
attorneys  that   no  more  money  would  be  paid,  and  the 
only  reason  that  he  gave  was,  that  the  concern  (to  use  his 
language)  had  become  insolvent,  or  had  been  obliged  t<» 
8to[>  payment,  and   the  defendant  was  making  arrange- 
ments to  wind  up  and  close  the  concerns  and  business  of 
the  print  works  at  Lodi.     The  attorneys  asked  if  any  ol>- 
jection  was  made  to  the  affidavit,  and  the  reply  was,  that 
there   was   not.      Considerable   conversation    then    took 
j>lace,  and    no  intimation  was  made   that  payment  was 
refused  on  the  ground  of  the  testator's  having  no  interest 
in  the  Lodi  works.     The  only  reason  for  the  refusal  was, 
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that  the  concern  was  insolvent.  The  attorneys  then  called 
upon  the  defendant,  at  Lodi,  and  demanded  payment  of 
him.  He  replied,  that  he  supposed  Mr.  Chase  (the  coun- 
sel referred  to)  had  informed  them  as  to  the  matter.  They 
then  related  to  him  what  had  been  said  by  Mr.  Chase. 
The  defendant  then  said  that  the  property  had  been  mort- 
gaged. Upon  being  asked  whether  the  testator  had  con- 
sented, he  said  that  the  accounts  had  been  made  up  shortly 
before  his  death ;  that  the  property  was  mortgaged  for  all 
it  was  worth ;  and  that  Mr.  Crombie  (one  of  the  com- 
plainants, and  husband  of  one  of  the  annuitants,)  might 
take  it,  if  he  chose.  He  talked  of  advances  made  to 
Crombie,  and  but  for  that  the  concern  would  have  done 
well  enough.  He  said  the  testator  would  have  altered 
his  will  if  he  had  lived  three  days  longer ;  that  he  knew 
the  condition  of  the  concern,  and  that  he  could  prove 
this. 

It  is  a  fact  of  great  importance,  that  notwithstanding 
all  that  has  been  said  and  done  in  reference  to  this  mat- 
ter, no  denial  or  question  has  ever  been  made,  by  any 
one,  as  to  the  testator's  interest  in  the  Lodi  works  until 
the  defendant  filed  his  answer  in  the  cause. 

What  explanation  does  the  defendant  make,  in  his  an- 
swer, of  all  these  facts  and  of  the  conversations  which 
have  been  had  in  relation  to  the  matter  in  controversy  ? 
His  answer  is  nothing  more  than  a  mere  denial  of  the 
fact,  that  the  testator  was  interested  in  the  Lodi  works, 
without  any  attempt  to  reconcile  his  previous  conduct 
and  the  facts  which  have  been  referred  to  with  the  denial 
which  he  now  interposes.  The  bill  charges  the  fact,  that 
his  counsel  put  his  refusal  on  the  ground  of  the  insolv- 
ency of  the  defendant,  and  that  the  defendant  gave  as  a 
reason  for  not  paying,  that  the  defendant  and  the  "  con- 
cern" were  insolvent  and  unable  to  pay  its  debts.  The 
answer,  as  to  what  was  said  about  the  insolvency  of  the 
defendant  and  of  the  "  concern**  is  evasive.  If  it  is  in- 
tended as  a  denial  of  the  charges  in  the  bill  upon  that 
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subject,  then  it  is  most  satisfactorily  disproved  by  the  evi- 
dence in  the  cau«e.  I  cannot  but  notice  one  part  of  the 
answer  in  connection  with  the  charges  in  the  bill,  as  to 
what  was  said  on  the  subject  of  insolvency.  The  bill 
charges  that  Mr.  Chase  said  that  Robert  Kennie  had  be- 
come insolvent,  or  had  been  obliged  to  stop  payment,  and 
was  making  arrangements  to  wind  up  and  close  the  con- 
cern and  business  of  the  said  print  works  at  Lodi.  The 
defendant  puts  on  file  an  answ^er,  which  is  in  the  hand- 
writing of  Mr.  Chase,  and  drafted  by  him  as  the  defend- 
ant's counsel,  in  \vhich,  as  to  this  charge  of  what  was  said 
by  Mr.  Chase  in  the  interview  referred  to,  the  defendant 
is  made  to  say,  that  he  has  "  no  knowledge  or  information 
as  to  what  passed  between  the  said  attorneys  in  fact  and 
Nelson  Chase,  except  that  he  has  been  informed,  by  said 
Chase,  that  the  said  Chase  informed  them  that  there  were 
no  assets  in  the  hands  of  this  defendant  belonging  to  the 
estate  of  the  said  Archibald  Bryce  with  which  to  pay  said 
annuities,  or  any  part  thereof*  Now  certainly,  if  the 
defendant  was  under  the  delusion  that  he  could  impose 
upon  this  court  such  an  answer  as  a  denial  to  the  charges 
made  in  reference  to  this  interview,  his  counsel  ought  to 
have  \varned  him  of  his  mistake.  If  Mr.  Chase  could 
have  denied  the  charges  in  the  bill,  he  would  have  told 
him  so,  and  given  to  his  client  the  benefit  of  the  denial. 
I  can  only  say,  it  would  have  been  much  more  to  the  de- 
fendant's advantage  to  have  obtained  the  real  truth,  what- 
ever it  might  be,  from  his  counsel,  and  candidly  to  have 
given  it,  than  to  have  answ^ered  in  a  manner  to  manifest 
a  disposition  on  his  part  to  conceal  and  pervert  the  truth. 
He  has  lost  his  credit  for  candor,  and  has  placed  himself 
in  a  worse  position  than  he  would  have  been  by  a  full  ad- 
mission of  the  charges. 

There  are  very  many  facts  in  the  case  to  which  I  have 
not  adverted.  I  am  perfectly  satisfied,  from  the  evidence 
in  the  cause,  that  the  defendant  is  estopped  from  denying 
that  the  testator  w^as  jointly  interested  with  him  in  the 
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Lodi  print  works  and  its  business,  and  that  be  bas  placed 
himself  in  a  position  to  make  bimself  personally  liable  to 
tbe  complainants  for  tbe  payment  of  tbeir  annuities. 

Tbe  question  remains  as  to  tbe  decree  that  sball  be 
made.  I  regret  tbat  more  attention  was  not  given  to  tbis 
part  of  tbe  case  by  tbe  counsel  on  tbe  argument.  It 
causes  me  some  embarrassment,  and  is,  indeed,  tbe  only 
difficult  part  of  tbe  case. 

One  prayer  of  tbe  bill  is  for  an  account  against  tbe  ex- 
ecutors. Tbe  bill  seems  to  bave  been  framed  under  tbe 
idea  tbat  tbis  was  tbe  appropriate  relief.  Tbere  bas  been 
objection  made  to  tbe  frame  of  tbe  bill,  or  in  reference  to 
parties.  Tbe  only  issue  made  by  tbe  answer  is  the  one 
I  bave  considered,  as  to  tbe  right  to  the  property.  There 
can  be  no  general  decree  for  account  against  the  execu- 
tors. Tbe  domicil  of  the  testator  was  in  a  foreign  juris- 
diction. Letters  testamentary  were  taken  out  there,  and 
tbe  estate  has  been  partially  administered  there.  The 
will  has  not  been  proved  in  tbis  state,  and  no  one  can  be 
called  to  account  here  in  the  capacity  of  executor,  unless 
he  bas  assumed  the  duties  here  according  to  law.  1  Story  s 
Eq.  P.  §  179 ;  Morrell  v.  Dickey,  1  J.  C.  R.  153 ;  DooUttle 
V.  Lewis,  7  J.  C  R.  45 ;  Logan  v.  Fairlie,  2  Sim,  ^  S.  284 ; 
Tyler  v.  Bell,  2  Myle  ^  Oraig  89.  But  here  is  property 
subject  to  tbe  trust  in  the  bands  of  a  person  bound  to  ex- 
ecute tbe  trust.  A  trust  maybe  enforced  not  only  against 
tbe  persons  who  rightfully  are  possessed  of  tbe  trust  pro- 
perty as  trustees,  but  also  against  all  persons  who  come 
into  possession  of  tbe  property  bound  by  tbe  trust  with 
notice  of  tbe  trust ;  and  whoever  so  comes  into  possession 
is  considered  as  bound,  with  respect  to  tbe  especial  pro- 
perty, to  tbe  execution  of  tbe  trust.  Adair  v.  Shaw, 
Schoales  and  Lefroy's  Rep.  262.  The  property  in  question 
is  subject  to  tbe  payment  of  tbe  annuities.  It  is  in  tbe 
possession  of  Robert  Bennie,  and  tbe  complainants  bave 
a  right  to  follow  tbe  property  into  bis  bands,  and  charge 
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him  ap  a  wrongdoer.  They  eannot  call  upon  him,  as  ex- 
ecutor, to  account  virtuie  officii,  but  as  being  in  possession 
of  property  which  is  applicable  to  the  payment  of  their 
claims. 

I  can  see  no  necessity  for  an  account  in  this  case,  as  it 
now  stands  upon  the  pleadings  and  admission  of  the  par- 
ties. 

The  bill  charges,  in  substance,  that  the  testator's  inter- 
est in  the  real  estate  l>elonging  to  the  Lodi  print  works 
and  in  the  business  of  the  concern  is  sufficient  for  the 
security  of  their  annuities.  The  defendant,  Rennie,  does 
not  deny  it.  His  answer  must  be  taken  as  an  admission 
that  the  property  in  his  hands  is  sufficient.  The  only  ob- 
ject of  taking  an  account  would  be  to  ascertain  that  fact. 
The  answer  dispenses  with  that  necessity. 

In  this  view  of  the  case,  the  other  legatees  are  not  ne- 
cessary parties  to  the  suit.  They  are  out  of  the  jurisdic- 
tion of  the  court.  The  complainants  are  following  the 
defendant,  Rennie,  here  to  obtain  from  him  their  rights. 
The  other  parties  may  choose  to  rely  upon  the  court 
where  Rennie  is  bound  to  account.  The  complainants 
are  not  to  be  embarrassed  or  delayed  in  the  prosecution 
of  their  rights  on  account  of  the  absence  of  other  parties. 
They  are  entitled  to  the  fruits  of  their  superior  vigilance. 
Colt  V.  Lesnier,  9  Cow.  329.  If  not  necessary  parties,  then, 
although  made  parties,  if  they  do  not  appear  they  may  be 
disregarded  in  the  final  decree.  Edwards  on  Parties  in 
Chancery  3,  11. 

I  think  the  proper  decree  is  a  reference  to  a  master  to 
ascertain  what  amount  the  defendant,  Robert  Rennie, 
should  pay  into  court  to  be  invested  to  secure  the  annui- 
ties, and  that  upon  his  refusal  to  make  such  payment  the 
real  estate  should  be  sold.  If  one  half  of  the  sum  raised 
by  the  sale  is  not  sufficient,  then  the  other  half  should  be 
appropriated  for  the  purpose;  and  if  there  is  still  a  defi- 
ciency, Robert  Rennie  must  be  decreed  to  make  it  good. 


1888.]      COURT  OF  ERRORS  AND  APPEALS.        469 

Rennie  v,  Crombie. 

The  appeal  was  argaed  by 

A.  0.  Zabriskie  and  William  Hoisted^  for  appellants. 

Frederick  T.  FreUnghuysen  and  J.  P.  Bradleyj  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Whelpley,  J.  Upon  the  main  question  in  this  cause 
I  coincide  with  the  Chancellor,  for  the  reasons  stated  by 
him — that  Archibald  Bryce,  at  his  death,  had  a  joint  in- 
terest in  the  business  and  concerns  of  the  Lodi  print 
works;  but  I  dissent  from  his  conclusion,  that  Rennie 
has  made  himself  personally  liable  for  the  legacies  of  this 
respondent. 

It  would  seem,  from  the  opinion  of  the  Chancellor,  that 
on  the  argument  before  him  but  little  attention  was 
given  as  to  the  mode  of  relief,  and  that  he  was  left  to  in- 
vent one,  the  eftect  of  which  was  not  discussed. 

The  decree  charges  all  the  print  works  with  the  pay- 
ment of  the  legacies,  by  a  lien  declared  to  reach  back  to 
the  death  of  Bryce.  It  also  charges  Rennie  personally 
with  payment  of  the  annuities  due,  and  directs  him  to 
give  security  for  the  payment  of  those  to  become  due,  by 
payment  into  court  of  a  fund  sufficient  for  that  purpose ; 
and  upon  refusal  to  make  such  payment,  directs  the  real 
estate  to  be  sold,  and  one  half  the  proceeds  to  be  appro- 
priated for  that  purpose :  if  that  be  not  sufficient,  then 
the  other  half,  and  that  Rennie  make  good  the  deficiency. 

Did  the  case,  as  it  stood,  warrant  such  a  decree  ?  I 
think  it  did  not.  He  should  not  have  been  held  person- 
ally responsible  without  any  account  or  investigation  of 
the  value  of  Bryce's  interest  in  the  real  estate  and  part- 
nership property.  No  sound  principle  is  perceived  on 
which  the  decree  can  be  supported. 

When  this  bill  was  filed,  the  complainants  were  in  pos- 
session of  all  the  facts  on  which  such  liability  could  be 
rested.    The  inventory  had  been  filed,  the  will  proved  in 

Vol.  I.  2  R 
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New  York,  the  defendant  had  assumed  the  executorehip, 
the  letter  to  Magdalene  Bryce  had  been  written  and  re- 
ceived, the  interview  between  Rennie  and  the  attorneys  of 
complainants  had  taken  place,  and  Chase  had  said  to  them 
that  Bennie  was  insolvent,  and  would  not  pay,  except  on 
suit ;  Benuie  had  posessed  himself  of  all  the  goods  and 
property  of  Bryce,  he  had  refused  to  prove  the  will  ia 
New  Jersey. 

All  these  facts  are  set  forth  in  the  bill ;  no  new  materi- 
al fact  has  been  disclosed  in  the  evidence.  Yet  this  bill 
contains  no  prayer  asking  for  a  decree  against  Eennie 
personally.  It  is  filed  with  an  entirely  different  aspect- 
its  prayer  is,  that  the  property  and  interest  of  Bryce  may 
be  devoted  to  the  payment  of  the  annuities,  upon  the  dis- 
tinct ground  that  this  property  was  charged  bj  the  testa- 
tor, Bryce,  with  that  burthen ;  and  it  further  asks  for  the 
appointment  of  a  receiver  to  take  charge  of  the  whole 
partnership  estate.  Such  a  bill,  containing  such  a  prayer 
for  specific  relief,  the  defendant  was  called  upon  to  an- 
swer. 

Upon  such  a  bill,  presenting  for  trial  such  an  issue,  to 
permit  the  complainants  at  the  hearing  to  ask  for  a  de- 
cree against  the  defendant  in  personamj  unless  the  ca«e 
disclosed  by  the  answer  shows  facts  upon  which  he  ought 
to  be  held  personally  liable,  would  be  a  complete  surprise. 
The  prayer  for  special  relief  is  not  in  such  a  case  suffi- 
cient. Relief  granted  under  that  prayer  should  be  ejusdaa 
generis  with  that  of  the  special  prayers.  It  must  be  con- 
sistent with  that  specifically  prayed,  for  the  court  will  not 
permit  a  defendant  to  be  taken  by  surprise.  1  Dard.  Ch. 
iV.  435,  and  cases  cited  in  notes. 

The  bill  is  substantially  a  bill  for  an  account  of  the  in- 
terest of  Bryce  in  the  partnership,  and  for  the  payment 
of  the  annuities  out  of  that  interest,  if  sufficient. 

The  defendant  answered  it  by  denying  the  existence  of 
the  partnership  and  joint  interest,  and  insists  that  he  is 
jxot  liable  to  account  to  the  complainants  claiming  under 
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Archibald  Bryce;  he  has  not  admitted  that  Archibald 
Bryce  had,  at  the  time  of  his  death,  property  which  came 
to  the  hands  of  defendant  sufficient  to  pay  the  annuities, 
or  any  part  of  them. 

If  the  greater  includes  the  less,  he  has  denied,  by  a  de- 
nial, that  Bryce  had  any  interest  in  the  partnership,  the 
sufficiency  of  that  interest  to  pay  these  annuities.  Such  a 
denial  is  not  a  negative  pregnant.  The  defendant  was 
not  called  on  to  answer  a  charge  containing  several  dis- 
tinct specifications,  so  that  a  denial  that  Bryce  had  all, 
woald  be  an  implied  admission  that  he  had  some.  It  is  a 
denial  of  the  whole  of  an  entire  thing. 

By  no  fair  process  of  reasoning  can  it  be  shown  that 
defendant's  answer  admits,  by  necessary  or  fair  implica- 
tion, that  if  Bryce  had  an  interest  in  the  print  works  and 
its  business  that  it  was  sufficient  to  make  the  annuities. 

To  take  the  charge  in  the  bill  in  its  most  extensive 
sense,'  it  is,  that  the  testator's  interest  in  the  real  estate 
belonging  to  the  Lodi  print  works  and  in  the  business  of 
the  concern  is  sufficient  for  the  security  of  the  annuities. 
To  this  the  answer  is,  he  had  no  interest  at  all. 

How  could  the  defendant  swear  that  Bryce  had  no  in- 
terest in  the  property  and  business,  and  that  his  interest 
in  them  was  insufficient  for  the  payment  of  the  annul-  • 
ties  ?  The  two  statements  are  utterly  incongruous ;  they 
cannot  stand  together — the  last  implies  the  falsehood  of 
the  first. 

At  law  in  replevin,  a  defendant  may  plead  non  cepii, 
and  by  a  distinct  plea  avow  the  taking,  but  he  could  not 
swear  to  the  truth  of  both  pleas  without  perjury.  I  should 
not  have  thought  it  necessary  to  notice  at  so  much  length 
thiff  point,  if  it  had  not  been  pressed  upon  the  court  with 
so  much  pertinacity  and  apparent  earnestness.  The  pro- 
positions I  have  stated  are  so  nearly  self-evident  as  to  be 
almost  incapable  of  demonstration. 

0pon  a  bill  filed  by  one  claiming  the  existence  of  a 
(RtffneRiliip  between  himself  and  another,  and  asking  for 
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an  accoant  of  the  partnership,  the  defendant  may  deny 
the  existence  of  the  partnership,  and  thus  excuse  himself 
from  rendering  an  account.  The  court  will  not  compel 
him  to  render  an  account  before  the  right  to  account  is 
established.  Story's  JEq.  PL  668,  669 ;  Beavie's  PL  in  Eq. 
123  to  128 ;  Jeremy's  Mitford  281 ;  Drew  v.  Drew  20,  and 
B,  159 ;  Sanders  v.  King,  Mad.  ^  Geld.  61 ;  Spring  t.  Ed- 
gar, 2  S.  ^  S.  274,  281. 

Whether  this  objection  must  be  taken  by  plea  or  an- 
swer is  immaterial,  as  this  point  does  not  arise  on  ex- 
ceptions to  the  answer.  The  property  in  question,  to  the 
extent  of  Bryce's  interest  in  it,  is  subject  to  the  payment 
of  the  annuities.  It  is  in  the  possession  of  Robert  Ren- 
nie, and  the  complainants  have  a  right  to  follow  it  in  his 
hands,  and  may  not  be  denied  relief  because  the  will  is 
not  proved  in  this  state.  A  trust  may  be  enforced  not 
only  against  those  rightfully  in  possession  of  the  trust 
property  as  trustees,  but  against  all  persons  who  come 
into  possession  of  the  property  with  notice  of  the  truj^t 

Did  Rennie  come  into  possession  of  the  property  by 
right  or  as  a  wrongdoer? 

If  a  partnership  existed,  on  the  death  of  Bryce  the  legal 
interest  in  it  survived  to  Rennie — as  such  survivor,  he  was 
to  settle  up  the  business;  but  in  addition  to  this,  for 
some  unknown  and  mysterious  reason,  Bryce  had  agreed 
that  all  the  property  should  stand  in  Rennie's  name  ;  that 
lie  should  not  appear  to  the  public  as  having  any  interest. 
So  it  remained  at  Bryce's  death.  It  cannot  be  pretended 
that  Bryce,  while  living,  could  have  charged  Rennie  as  a 
wrongdoer  for  holding  the  property  as  his  own.  The 
complainants  do  but  succeed  to  his  rights. 

Again,  the  personal  estate  came  into  his  hands  as  exe- 
cutor and  by  right.  But  even  if  the  property  of  Bryce  bad 
consisted  of  goods  and  chattels  alone,  and  had  not  been 
left  inrRennie's  hands  by  Bryce;  if  Rennie  had  taken 
possession  of  them  without  any  authority  as  an  executor, 
they  being  the  sole  property  of  Bryoe,  he  would  hare 
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been  bat  an  executor  de  son  tortj  and  only  liable  to  a  cred- 
itor for  their  value ;  he  would  not  have  incurred  a  liabil* 
itj  for  all  the  debts  and  legaciee  of  the  testator.  In  en- 
forcing such  a  liability,  equity  follows  the  law  ;  it  cannot 
visit  a  wrongful  act  with  consequences  almost  penal. 

But  it  is  said  the  defendant's  answer  is  false — Bryce  had 
an  interest  in  the  property.  The  court  have  so  found,  and 
that  finding  should  have  the  same  force  as  an  admission 
in  the  answer.  That  is  true.  What,  then,  is  the  finding 
of  the  court  ?  It  is  that  Bryce  had  an  interest  in  the  pro- 
perty, the  extent  and  value  of  which  does  not  appear. 

Where  the  extent  of  the  interest  of  one  of  two  partners 
is  not  fixed  by  the  agreement,  and  is  not  proved,  the  law 
presumes  it  to  have  been  a  moiety,  each  to  have  had  an 
equal  share.  Story  on  Partn.  24 ;  CoUyer  on  Fartn.  B.  i)., 
eh.  ly  §  169,  p.  105,  161 ;  8  Kent  28,  29;  Peacock  v.  Pea- 
cock, 16  Vts.  66. 

Bennie  cannot  be  held  personally  liable  because  he  did 
not  produce  the  books  of  the  business.  He  was  not  bound 
to  do  this  before  a  decree  to  account ;  he  might  do  so  or 
not  as  he  saw  fit  or  was  advised  by  his  counsel.  Had  the 
complainants  wished  them  as  evidence  of  the  existence 
of  a  partnership,  notice  to  produce  them  might  have  been 
given,  and  if  refused,  evidence  of  their  contents  might 
have  been  given.  The  nonproduction  of  the  books,  after 
notice  to  produce  them,  would  have  been  a  circumstance 
against  Rennie.  The  suppression  of  testimony  is  always  a 
strong  circumstance  against  him  that  is  guilty  of  it,  but 
mere  nonproduction  is  not  entitled  to  any  such  weight. 
The  fair  presumption  is  that  Bennie  would  have  produced 
the  books,  if  he  had  been  notified  to  do  so.  He  has  never 
refused.  There  is  no  evidence  that  he  has  ever  destroyed 
a  single  paper,  or  refused  to  the  complainants  permission 
to  examine  anything  they  had  a  desire  to  see  connected 
with  their  claim. 

.  We  must  bear  in  mind  that  the  complainants  are  mere* 
legaleets  &&d  as  sucbi  what  a  court  of  equity  calls  volun- 

2  k* 


47^      COOEi;  OF  BBKOB&  AMP^AVPBi&a  I.     [Ni*. 

BeoDMi  9.  CrambM. 

teer&.  They  claim  a  gift  from  Biyce,  not  a  debt  doe  by 
him.  Their  rights  are  only  such  as  he  had^  and  are  sub- 
ject to  all  the  infirmities  attending  his  rights.  If  he  ebose 
to  involve  his  affairs  in  obscurity  they  have  no  right  to 
complain — it  was  his  right  to  do  so  if  he  chose.  These 
complainants  are  the  mere  objects  of  his  bounty — ^thej 
must  stand  in  his  shoes  if  he  had  in  hb  lifetime  conveyed 
all  his  property  to  Rennie  to  avoid  payment  of  his  debts; 
a  court  of  equity  would  not  relieve  him  coming  with  a 
bill  to  get  it  back,  nor  would  they  give  his  legatees  anv 
better  audience.  The  complainants  are  women,  and  as 
such  entitled  to  our  sympathy  as  men,  but  not  as  judges. 
We  cannot  eke  out  the  evidence  to  relieve  them  because 
we  may  feel  that  their  just  expectations  may  otherwise 
be  disappointed ;  nor  can  we  invent  a  new  rule  upon 
which  to  make  the  defendant  liable  for  tens  of  thousands 
of  dollars,  by  way  of  punishing  him  for  what  we  may 
think  a  false  denial  in  his  answer.  The  Court  of  Chan- 
cery does  not  sit  to  punish  crimes  by  giving  the  property 
of  the  offender  to  another;  it  sits  to  administer  the  law 
of  the  court  by  fixed  ascertained  rules.  That  law  is  equi- 
ty, not  vengeance. 

The  great  argument  of  complainants'  counsel  in  sup- 
port of  the  relief  invented  by  the  Chancellor  was,  '*that 
he  that  doeth  iniquity  shall  not  have  equity."  That  max- 
im applies  to  a  complainant  seeking  relief,  but  is  no  au- 
thority for  giving  against  a  defendant  a  decree  not  sup- 
ported by  law  or  evidence. 

Rennie  paid  the  first  semi-annual  instalment  of  each 
annuity;  he  did  not,  at  the  time,  deny  the  sufiiciency  of 
the  property  charged  to  meet  the  payments.  Two  funds 
were  charged,  theLodi  print  works  and  the  Leake  estate. 
lu  view  of  this,  I  do  not  think  the  payment  of  the  two 
instalments  to  the  attorneys,  without  any  statement  of 
the  insuflBiciency  of  the  interest  of  Bryce  in  the  print 
v^orks  and  business,  affords  sufficient  ground  to  support 
a  presumption  to  conclude  the  defendapnt  on  that  point 
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The  fact  of  payment  in  silence  was  not  an  admission 
of  the  sufficiency  of  the  interest  in  the  print  works  alone 
to  answer  not  the  payment  of  one  instalment  merely,  but 
of  a  sncession  of  instalments,  for  the  life  of  the  legatees 
or  annuitants. 

Payment  of  interest  upon  a  legacy  by  the  executor  for 
a  number  of  years^  coupled  with  other  circumstances,  has 
been  held  to  dispense  with  the  necessity  of  an  account,  to 
amount  to  an  admission  of  assets ;  to  an  assent  to  the  le- 
gacy. Such  a  course  of  conduct  would  warrant  an  infer- 
ence that  the  executor  had  made  the  legacy  his  own  debt. 

It  would  be  unfair  to  permit  the  executor,  who  had,  by 
long  continued  payment  of  interest  upon  a  definite  sum 
left  as  a  legacy,  lulled  the  legatee  to  sleep,  and  prevented 
his  availing  himself  of  his  legal  remedies  to  put  the  le- 
gatee to  proof  of  sufficiency  of  assets,  where  perhaps,  by 
lapse  of  time,  proof  was  impossible. 

In 'such  cases  executors  have  been,  with  great  proprie- 
ty, held  personally  liable,  and  an  account  has  been  dis- 
pensed with.  Such  cases  have  proceeded  upon  the  ground 
of  an  express  promise  to  pay  the  legacy,  or  that  to  permit 
a  denial  of  assets  after  such  conduct  would  be  to  permit  a 
fraud  to  be  perpetrated  by  the  executors.  Holland  v. 
dark,  2  Y.  ^a  C.  C.  319;  HothiceU  v.  Roihwell,  2  Sim. 
^  Si,  217;  Bradley  v.  Freathy  3  Sim.  143;  Attorney  General 
v.  Chapman^  8  JBeav.  255 ;  Barnard  v.  Pumfriett,  5  Mylne 
^  Or.  68 ;  Bowley  v.  Adams^  7  Beav.  395. 

But  this  case  does  not  fall  within  the  principle  of  these 
cases.  The  legatees  now  before  the  court  were  promptly 
told,  when  the  period  for  the  second  semi-annual  payment 
became  due,  that  they  must  assert  their  right  by  suit. 
They  could  not  have  sustained  any  subtantial  injury  by 
the  extremely  short  delay  that  had  inter\^ened  between 
that  time  and  the  death  of  Bryce. 

The  complainants  are  entitled  to  an  account,  in  which 
Bennie  must  be  charged,  in  addition  to  his  own  moiety^ 
of  the  assetii  mth  having  received  also  'Bryce's  moiety. 
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and  he  mast  show,  if  he  can,  that  Biyoe's  moiety  of  the 
assets  was  not  safficient  for  the  payment  of  these  annui- 
ties, and  if  not  sufficient,  what  the  deficiency  was.  There 
must  be  a  decree  that  these  annuities  be  paid  and  secured 
out  of  Bryce's  interest.  The  decree  of  the  Chancellor, 
that  Rennie  be  held  personally  responsible,  and  that  the 
whole  property  be  sold  to  pay  and  secure  the  annuities, 
must  be  reversed,  and  the  case  remitted,  to  be  proseeded 
in  according  to  law  and  the  opinion  of  this  court. 

Ogden,  J.  My  conclusions  in  this  case  are — that  Mr. 
Biyce  has  been  shown  to  have  been,  at  the  time  of  his 
death,  an  equal  pnrtner  with  Robert  Rennie  in  the  Lodi 
print  works,  and  in  all  the  business  then  connected  there- 
with ;  that  although  Renuie's  answer,  which  was  made 
under  the  advice  of  a  counsellor  who  was  acquainted  with 
the  affairs  of  the  works^  absolutely  denies  any  partnership 
between  them,  yet  that  it  ought  not  to  be  tdsen  and  held 
to  be  such  plenary  evidence  of  admission  of  assets  as  to 
preclude  him  from  showing,  after  the  fact  of  a  partner- 
ship has  been  established  by  a  decree,  what  the  true  con- 
dition of  the  firm  was  at  the  time  of  Mr.  Biyce*s  death— 
whether  it  was  insolvent,  barely  solvent,  or  insufficient, 
in  whole  or  in  part,  to  meet  the  bequests  made  by  the 
will  of  Mr.  Bryce ;  that  the  decree  of  the  Chancellor 
should  be  affirmed  as  to  the  existence  of  the  partnership, 
but  that  it  should  be  reversed  so  fitr  as  it  determines  that 
this  is  not  a  proper  case  for  an  account  upon  the  plead- 
ings and  admissions  of  the  parties;  that  an  account 
should  be  taken  before  a  master  of  the  partnership  pro- 
perty at  the  time  of  the  death  of  Mr.  Bryce,  its  situation 
and  value,  and  also  of  the  debts  then  existing  against  the 
firm ;  that  in  stating  the  account,  the  partnership  estate 
should  be  assumed  to  have  been  sufficient  to  pay  the  debU  ' 
of  the  print  works  ;  and  that  the  burthen  of  proof  should 
be  put  upon  Mr.  Reunie,  to  satisfy  the  Court  of  Chanceiy, 
lyoud  a  doubt,  that  the  assets  and  property  of  Mr.  Biyce 
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were  at  the  time  insafficient  to  pay  his  debts  and  to  re- 
spond to  the  full  payment  of  the  bequests  given  in  his 
will. 

The  following  dissenting  opinion  was  read  by 

Vredkkbukoh,  J.  Upon  the  pleadings  and  proofs,  it  is 
too  plain  for  argument  that  Archibald  Bryce  was  a  part- 
ner with  the  appellant  in  the  Lodi  print  works,  and  that 
upon  the  death  of  Bryce  the  joint  property  came  to  the 
possession  of  Mr.  Rennie.  It  is  not,  perhaps,  so  appa- 
rent, but  I  am  equally  satisfied  that  that  interest  of  Bryce, 
whatever  it  might  have  been,  was  sufficient  to  pay  all  his 
debts  and  legacies. 

In  the  first  place,  it  is  charged  in  the  bill,  that  at  the 
death  of  Bryce  there  were  sufficient  assets  to  pay  the  said 
annuities,  and  that  specific  real  estate  and  the  works, 
buildings,  machinery,  water  power,  instruments,  tools, 
and  fixtures  of  the  partnership  came  to  the  hands  of  Mr. 
Rennie;  that  the  partnership  was  not  insolvent;  that  it 
was  worth  much  more  than  sufficient  to  pay  all  its  debts, 
and  that  upon  a  settlement  there  would  have  been  at  the 
death  of  Bryce  in  the  hands  of  Rennie,  as  surviving  part- 
ner, assets  sufficient  to  pay  the  said  annuities. 

The  answer  denies  that  they  were  partners,  but  does 
not  deny  that,  if  they  were  partners,  the  assets  would 
have  been  sufficient. 

Upon  the  assumption,  then,  that  there  was  a  partner- 
ship, the  answer  does  not  deny  sufficient  assets.  If  upon 
the  evidence  we  cannot  resist  the  conclusion  that  there 
was  in  fact  a  partnership,  the  want  of  all  denial  or  expla- 
nation in  the  answer  is  very  strong  evidence  of  their  suf- 
ficiency ;  for  if  they  were  not  in  fact  sufficient,  we  are  to 
presume  that  he  would  have  put  his  defence  upon  a  true 
and  good  ground,  and  not  upon  a  false  one. 

But  the  evidence  of  sufficiency  of  assets  does  not  by 
any  means  stop  here.  It  does  not  appear  that  there  were 
any  debts  of  the  testator.  If  they  were  partners  at  all,  the 
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presamption  is  that  they  were  equal  partners.  The  pro- 
perty enumerated  in  the  bill  and  the  evidence  of  the 
prosperous  condition  of  the  business,  from  1845  until  the 
death  of  Bryce,  make  it  very  probable  that  the  assets 
were  sufficient.  There  is  no  evidence  that  the  one  half  of 
the  property  of  the  Lodi  print  works,  in  1849,  was  not 
sufficient  to  pay  all  the  debts  and  legacies  of  the  testator. 
But  again,  in  the  appellant's  letter  to  the  appellees, 
dated  April  4th,  1849,  he  says,  '*  that  the  testator's  mind 
was  clear  and  unclouded  to  the  very  last,  and  when  con- 
versing with  him  on  the  event  of  his  death,  seemed  re- 
signed, and  even  cheerful.  We  have  been  associated  to- 
gether for  nearly  seventeen  years,  in  seasons  of  much  de- 
pression and  difficulty,  and  yet  during  the  whole  period 
we  have  never  had  a  misunderstanding,  and  I  certainly 
shall  ftel  as  I  had  lost  a  friend.  He  left  a  will,  leaving  to 
his  residuary  legatee  all  his  interest  in  the  Lodi  print 
works,  or  any  other  property  he  might  die  possessed  o£ 
He  gives  a  legacy  of  85000  to  his  landlady,  Mrs.  Bradly, 
J5000  to  his  friend,  Andrew  Macfarlane,  X200  sterling 
per  annum  to  each  of  his  sisters  during  their  lifetime,  to 
be  paid  in  half-yearly  instalments,  the  first  instalment  in 
six  mouths  from  his  death.  His  gold  watch  and  wearing 
apparel  to  his  friend,  James  Bradly,  the  husband  of  his 
landlady.  Andrew  Macfarlane  and  the  writer  hereof  to 
be  his  executors."  Rennie  had  lodged  the  will  for  probate 
in  the  surrogate's  office  in  New  York  on  the  3l8t  March, 
1849,  and  this  letter  bears  date  four  days  afterwards,  and 
shows  not  only  that  he  had  read  the  will  before  lodging 
it  in  the  office,  but  also  how  minutely  its  contents  were 
impressed  on  his  memory,  as  it  is  almost  a  transcript  from 
the  will.  Thus  acquainted  with  the  contents  of  this  will, 
the  defendant  lodges  it  for  probate  on  the  Slst  March, 
1849.  On  the  2l8t  May  he  proves  this  will,  and  is  installed 
as  its  executor  and  trustee,  and  under  it  he  takes  posses- 
sion of  all  the  property  and  papers  of  the  testator,  and 
has  ever  since  used  and  possessed  the  same. 
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The  defendant  cannot  set  up  that  the  will  was  the  re- 
sult of  any  mental  hallucination  on  the  part  of  the  testator, 
for  he  says,  in  this  letter,  "  his  mind  was  clear  and  un- 
clouded to  the  very  last,"  which  implies  not  only  that  it 
was  clear  and  unclouded  when  he  died,  but  that  it  had 
never  been  otherwise.  Nor  can  Mr.  Bennie  set  up  that  he 
was  induced  to  prove  this  will  by  any  expectation  that  the 
testator  had  other  property,  for  the  residuary  legatees  are 
expressly  told,  in  the  will  itself,  that  his  interest  in  the 
Lodi  print  works  and  his  one-third  of  the  Leake  property 
at  Bulls  ferry  compose  the  bulk  of  his  estate.  Nor  could 
the  defendant  have  been  ignorant  of  the  testator's  interest 
in  the  Lodi  print  works,  and  their  proximate  value. 
Under  these  circumstances,  the  proving  of  the  will,  the 
taking  possession  of  the  property,  and  acting  under  it  for 
now  nearly  ten  years,  is  the  most  clear  admission  that  the 
testator  was  possessed  of  suf&cient  property  to  pay  all  his 
debts  and  legacies.  With  his  knowledge  of  the  affairs  of 
the  Lodi  print  works,  by  proving  the  will  he  made  the 
language  of  the  will  his  own,  and  must  be  deemed  to  ac* 
qniesce  in  the  truth  of  its  assertions ;  and  assuming  these 
to  be  true,  can  there  be  any  doubt  that  there  was  suffi- 
ciency of  assets  ? 

Again,  the  object  of  the  will,  as  declared  upon  its  face, 
was  to  prevent  any  interruption  or  interference  of  the 
business  or  concerns  of  the  Lodi  print  works  and  to  pre- 
vent any  injudicious  sale  of  his  one-third  of  the  property 
at  Bulls  ferry,  and  at  the  same  time  to  provide  for  the 
maintenance  and  comfort  of  the  testator's  sisters  and  for 
the  payment  of  legacies.  The  only  way  in  which  this 
could  be  done  was  in  the  manner  provided  in  the  will, 
viz,  by  making  the  defendant,  the  residuary  legatee,  sub- 
ject to  the  legacies.  With  this  declared  intent  on  the  face 
of  the  will,  the  defendant  proves  the  will  and  takes  the 
property.  Now,  with  the  knowledge  the  defendant  pos- 
sessed of  the  whole  affair,  when  he  saw  fit  to  prove  the 
will  and  answer  its  duties,  not  only  as  executor  but  as 
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trustee,  does  he  not  say  most  distinctly  by  his  acts,  not 
only  that  he  and  the  testator  were  partners,  but  also  that 
there  were  ample  assets  to  pay  the  annuities? 

But  again,  the  testator  died  on  the  29th  of  March,  1849. 
On  the  second  day  afterwards,  perhaps  before  he  was 
buried,  the  defendant  lodged  the  will  with  the  surrogate 
for  probate.  Does  this  not  indicate  the  time  of  one  hurry- 
ing to  make  sure  of  a  great  advantage,  rather  than  of  one 
about  knowingly  to  charge  himself  and  his  property  with 
forty  or  fifty  thousand  dollars  of  another  man's  legacies? 
Did  it  ever  before  happen,  in  the  history  of  the  world,  that 
upon  the  dying  of  an  old  and  pennyless  clerk,  who  in  the 
full  possession  of  his  senses  left  a  will  asserting  that  he 
owned  the  half  of  his  employer's  property,  and  charging 
upon  it  $40,000  or  $50,000  to  his  own  relations,  and 
making  his  employer  his  executor  and  trustee  for  that 
purpose,  that  such  employer  should  be  so  eager  to  prove 
such  will  that  he  could  not  wait  till  the  clerk  was  buried? 
Can  we  account  for  such  an  act  on  the  part  of  Mr.  Ken- 
nie,  with  his  full  and  admitted  knowledge  of  all  the  facts, 
except  upon  the  ground  that  he  well  knew  that  the  testa- 
tor had  ample  assets,  not  only  to  pay  all  his  debts  and 
legacies,  but  also  to  leave  a  large  surplus  to  himself,  as 
his  residuarv  legatee? 

Again,  there  is  strong  internal  evidence  in  this  letter 
we  have  already  quoted,  dated  the  4th  April,  1849,  that 
at  that  time  the  defendant  considered  this  will  as  confer- 
ring on  him  a  benefit,  and  not  an  evil.  The  will  was  set 
down  for  probate  on  the  2l8t  May,  1849,  a  time  barely 
suflicient  to  convey  the  intelligence  across  the  Atlantic  and 
to  enable  the  heirs  to  contest  the  probate.  Yet  nothing 
is  said  in  this  letter  about  the  time  when  the  heirs  most 
appear  to  contest  the  probate.  The  letter  does,  however, 
remind  them  that  it  would  not  be  worth  while  to  contest 
it  on  the  ground  of  testamentary  capacity.  He  tells  them 
that  he  was  with  the  testator  a  few  hours  before  bis  death, 
and  that  his  mind  was  clear  and  unclouded  to  the  veij 
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last.  He  next  gives  them  a  reason  why  they  shonld  not 
be  dissatisfied  with  the  provisions  of  the  will  in  his  own 
favor.  He  says,  **  we  have  been  asdociated  together  for 
nearly  seventeen  years,  in  seasons  of  mnch  depression 
and  difficulty,  and  yet,  during  the  whole  period,  we  have 
never  had  a  misunderstanding,  and  I  certainly  should 
feel  as  I  had  lost  a  friend.  He  lefb  a  will,  giving  $5000  to 
his  landlady,  9^000  to  his  friend,  A.  Mac&riane,  £200 
sterling  per  annum  to  each  of  his  sisters  during  life,  his 
gold  watch  and  apparel  to  his  friend,  Mr.  Bradly,  and 
leaving  me  his  residuary  legatee  to  all  his  interest  in  the 
Lodi  print  works  and  any  other  property  he  might  die 
possessed  of,  and  Macfarlane  and  the  writer  hereof  his 
executors.  Thinking  you  might  wish  to  have  a  lock  of 
his  hair,  the  inclosed  I  had  cut  off  just  previous  to  his  in- 
terment" It  would  certainly  be  unbecoming  in  sisters  to 
contest  a  legacy  to  so  faithful  a  friend  or  to  disturb  one 
who  could  do  so  sacred  a  thing  as  to  send  them  a  lock  of 
their  brother's  hair. 

But  let  us  scan  the  language  of  his  letter  a  little  more 
carefully,  remembering  that  at  the  time  it  was  written 
Mr.  Kennie  knew  all  about  the  circumstances  as  well  as 
he  does  now ;  that  he,  while  writing  this  letter,  well  knew 
that  the  testator  did  not  own  a  dollar  of  the  property  be 
was  willing  away ;  that  he  was  a  mere  clerk  of  his  own 
executor,  and  that  he  was  giving  away  $40,000  or  $50,000 
of  property  belonging  not  to  the  testator,  but  to  the  ex- 
ecutor; that  this  clerk,  in  the  full  possession  of  his  facul- 
ties, by  his  solemn  last  will  and  testament,  gives  away 
$40,000  or  $50,000  of  his  master's  property,  gravely 
charges  it  upon  his  master's  estate,  and  makes  his  master 
his  residuary  legatee  and  executor  and  trustee  to  attend 
to  his  own  robbery.  This  letter  was  a  very  proper  and 
natural  result  of  the  promptings  of  gratitude,  if  the  testa- 
tor had  left  a  large  property  and  made  Mr.  Eennie  his  re- 
ddaary  legatee  and  trustee ;  but  it  is  impossible  to  con- 
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ceive  that  he  could  have  written  it  if  this  will  was  no- 
thing bat  a  mockery. 

But  again  he  says  in  this  letter,  ^^  he  left  me  his  resido- 
ary  legatee  to  all  his  interest  in  the  Lodi  print  works,  or 
any  other  property  he  might  die  possessed  of."  Is  it  possi- 
ble he  could  have  said  this  with  approval  and  without  a 
word  of  explanation,  if  he  knew  at  the  time  that  this 
was  all  his  own  property,  and  not  the  testator's,  or  if  he 
had  not  been  well  satisfied  at  that  time  that  there  would 
be  a  considerable  surplus  for  the  residuary  legatee  ?   But 
again  he  says  in  this  letter,  "and  I  certainly  should  feel 
as  I  had  lost  a  friend."    Why  so  ?  If  the  testator  was  his 
mere  clerk,  to  whom,  as  his  inventory  shows,  he  had  paid 
the  last  cent  of  his  wages,  who,  in  the  full  possession  of 
his  faculties  had  in  his  will  asserted  the  monstrous  false- 
hood that  he  owned  half  of  his  master's  property,  charged 
upon  it  840,000  or  860,000  in  legacies  to  his  own  friends, 
and  left  the  residue  to  that  very  master,  and  appointed 
him  his  executor,  is  it  not  inconceivable  that  Mr.  Renuie 
should  yet  say,  at  the  very  moment  he  discovers  the  fraud, 
"  and  I  certainly  should  feel  as  I  had  lost  a  friend."    But 
if,  on  the  contrary,  the  truth  was,  that  he  had  been  be- 
friended by  the   testator  in   his  younger  years ;  that  in 
times  of  great  depression  they  never  had  a  misunder- 
stauding;  that  this  great  property,  although  nominally 
in  the  name  of  Eennie,  really  belonged  to  the  testator, 
and  that  after  paying  all  the  legacies,  a  very  large  residue 
would  come  under  the  will  to  Mr.  Rennie,  then  might  be 
not  well  exclaim,  under  the  fii-st  impulses  of  gratitude,  in 
his  letter  to  these  sisters,  however  yon  may  feel  because 
he  has  left  you  only  £200  per  annum,  "I  certainty  should 
feel  as  I  had  lost  a  friend."  The  whole  tone  and  language 
of  this  letter,  when  we  take  into  consideration  the  entire 
familiarity  Mr.  Rennie  must  have  had  with  all  the  cir- 
cumstances, is  utterly  irreconcilable  with  any  other  belief 
than  that  Mr.  Rennie  must  then  have  well  known  tbat, 
after  paying  the  debts  and  legacies,  there  wpold  have 
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come  to  him  a  large  surplus,  as  residuary  legatee,  under 
Mr.  Bryce's  will. 

But  there  is  other  evidence  of  the  sufficiency  of  those 
assets.  About  the  first  of  February,  1862,  Chief  Justice 
Hornblower  and  Mr.  Frelinghuysen,  having  received  a 
power  of  attorney  from  the  sisters  to  collect  there  annui- 
ties, called  upon  Mr.  Rennie,  at  his  office,  and  exhibited 
to  him  the  power  of  attorney.  lie  told  them  he  was  ready 
to  pay  the  annuities  then  due,  and  proposed  to  pay  those 
falling  due  in  March  in  advance,  if  he  found  it  conveni- 
ent so  to  do,  and  appointed  a  day  for  them  to  meet  him 
at  the  office  of  his  counsel  in  New  York.  They  met 
there  accordingly,  and  the  defendant  did  then  and  there 
pay  them  the  amounts  then  due,  but  said  he  had  not 
found  it  convenient  to  anticipate  those  falling  due  iu 
March.  But  it  was  distinctly  agreed  that  for  the  future, 
when  the  annuities  were  called  for,  there  should  be  an 
affidavit  showing  that  the  annuitants  were  still  alive.  Mr. 
Rennie  then  told  the  Chief  Justice  and  Mr.  Frelinghuy- 
sen that  thereafter,  upon  receiving  from  time  to  time  as 
the  annuities  became  due,  they  need  not  trouble  them- 
selves to  call  upon  or  write  to  him  about  it,  but  that  they 
could  give  the  affidavits  to  his  counsel,  and  his  counsel 
would  advise  him,  and  the  money  should  be  jyaid.  At  the  time 
of  this  payment,  the  defendant  took  the  power  of  attorney, 
and  put  it  upon  record.  He  made  no  pretence,  at  this  in- 
terview, that  the  estate  was  not  able  to  pay.  The  defend- 
ant has  refused  to  produce  the  receipt  he  took  on  that  oc- 
casion. Now  is  not  this  an  admission,  as  clear  as  words 
and  acts  can  make  it,  of  the  sufficiency  of  assets?  It  is 
taxing  Our  credulity  too  far  when  we  are  told  he  paid 
them  out  of  his  own  funds.  What!  His  clerk  dying,  to 
whom  be  had  paid  the  last  cent  of  his  salary,  claiming  in 
his  will  to  own  the  half  of  Mr.  Rennie's  property,  and 
out  of  it  giving  to  his  own  relations  $40,000  or  $50,000, 
and  charging  it  upon  Mr.  Rennie's  property,  and  leaving 
the  balance  to  Mr.  Rennie,  and  then  that  Mr.  Rennie 
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should  in  effect  agree  to  receive  his  own  property  hy  de- 
vise from  Mr.  Bryce  subject  to  these  legacies,  and  actu- 
ally pay  91000  out  of  his  own  property,  and  further  agree 
to  pay  $2000  per  year  during  the  lives  of  two  sisters  of 
this  testator,  who  were  living  in  England,  and  all  from 
friendship  to  this  presuming  clerk. 

I  am  perfectly  satisfied,  from  the  pleadings  and  proofs, 
that  Mr.  Renuie  was  intended  to  be,  and  was  the  great 
beneficiary  under  this  will,  and  that  in  fact  he  did  receive 
ample  funds  of  the  estate  of  Archibald  Bryce  to  pay  all 
the  debts  and  legacies.  This  raises  upon  his  part  the  high- 
est moral  obligation  to  pay  them.  The  decree  sternly,  but 
justly,  holds  him  to  these  responsibilities. 

Is  the  decree  so  erroneous  that  we  are  compelled  to  in- 
terfere with  it  ?  The  suit  is  not  against  the  defendant  as 
executor,  to  call  him  to  account  as  executor.  The  bill 
simply  avers  that  he  has  not  proved  the  will  in  this  state. 
Kor  is  it  against  him  as  executor  de  son  iorL  There  is  do 
allegation  of  that  kind,  nor  could  a  legatee  sustain  a  bill 
against  him  in  that  capacity.  Kor  is  it  against  him  to  ac- 
count as  surviving  partner  nor  as  trustee.  All  the  allega- 
tions in  the  bill  in  these  regards  are  mere  surplusage,  aud 
afford  no  ground  for  equitable  relief;  and  if  the  bill  can 
be  sustained  in  no  other  view,  it  would  have  to  be  dis- 
missed or  stand  over  until  the  will  was  proved  by  some- 
body in  New  Jersey,  and  the  executors  made  parties  as 
such. 

Rejecting  the  surplusage  of  this  bill,  it  alleges  in  sub- 
stance, on  the  29th  March,  1849,  Archibald  Bryce  died 
in  New  York,  leaving  a  will  giving  these  annuities,  and 
possessed  in  New  Jersey  of  sufficient  assets  to  pay  them ; 
that  the  defendant,  or  executor,  proved  said  will  in  New 
York,  but  refuses  to  prove  it,  or  file  an  inventory  or  ac- 
count in  New  Jersey ;  that  he  has  possessed  himself  of 
all  the  assets  in  New  Jersey,  and  prays  that  the  defendant 
should  be  decreed  to  pay  them. 

All  these  allegations  are  admitted  by  the  answer  er 
proved  by  the  evidence,  and  appear  to  me  to  entitle  the 
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plaintiff  to  a  decree  at  once  against  the  defendant  indivi- 
dually for  the  annaities  without  an  account,  and  that  not 
npon  the  ground  that  he  was  executor  de  son  tort^  a  trus* 
tee,  or  partner,  but  because  here  was  a  fraudulent,  vol- 
untary, and  malicious  suppression  of  this  will. 

The  executor  took  out  letters  in  New  York,  but  when 
requested  to  take  out  other  letters  he  refused  to  do  so,  al- 
though he  took  possession  of  the  property  here.  He  re- 
ceived ample  assets  here.  It  was  his  duty  to  take  out 
probate  here.  The  excuse  given  ibr  not  doing  so  is  fri- 
volous. He  knew  these  complainants  resided  in  Great 
Britain.  The  not  proving  the  will  here  under  these  cir- 
cumstances was  fraudulent,  intending  to  wrongfully  con- 
ceal and  keep  possession  of  the  property;  it  was  volun- 
tary, because  at  least  he  could  have  proved  it  under  the 
statute;  it  was  malicious,  because  it  was  designed  to  ha- 
rass and  perplex  the  complainants  in  the  legal  prosecu- 
tion of  their  demands.  Under  these  circumstances,  courts 
of  equity  hold  him  responsible  at  once  for  the  legacy  with- 
out an  account. 

In  the  case  of  Tucker  v.  Phipps^  2  Aik,  869,  the  bill  sug- 
gests a  legacy  to  the  complainants,  that  the  defendant  has 
destroyed  or  suppressed  the  will,  and  prayed  not  for  an 
account,  but  that  the  defendant  might  be  decreed  to 
pay  the  legacy  and  interest ;  it  appearing  that  the  sup- 
pression was  fraudulent,  voluntary,  and  malicious,  it  was 
decided  that  the  complainant  was  entitled  to  an  immedi- 
ate decree  for  the  payment  of  his  legacy. 

In  the  case  of  The  Oorporation  of  Clergymen's  Sons  v. 
Swainson,  1  Ves.  sen.^  the  will  left  <£500,  to  be  put  at  inter- 
est for  the  benefit  of  the  plaintiff-r— the  interest  was  paid 
for  several  years  by  the  husband  of  the  executrix,  who 
then  died ;  the  bill  was  filed  by  the  complainant  against 
the  representative  of  the  husband  of  the  executrix,  follow- 
ing assets  for  payment,  and  it  was  insisted  that  a  minute 
account  should  not  then  be  taken,  but  that  the  acts  of  the 
defendant  were  evidence  of  sufficient  assets.    It  was  de* 
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creed  that  the  evidence  was  sufficient  of  assets  in  the 
hands  of  the  representatives  of  the  hasband,  the  husband 
having  continued  to  pay  interest  after  the  death  of  his 
wife,  who  was  one  of  the  executors.  The  court  say  the 
defendant  shall  not  put  these  poor  people  to  a  mioate 
account  after  this  length  of  time,  and  after  such  acts  by 
them,  and  no  inventory  taken.  Nothing  is  more  necessary 
than  to  keep  executors  to  deliver  inventories. 

In  Hunt  V.  Mathews^  1  Vem.  408,  a  widow,  just  before 
her  second  marriage,  conveyed  property  to  the  value  of 
£200  in  trust  for  her  children.  The  defendant,  after  his 
marriage,  got  possession  of  the  deed,  and  suppressed  it. 
The  court  said,  the  deed  being  suppressed  by  the  hus- 
band, by  which  the  particulars  of  the  estate  might  ap- 
pear, decreed  him  to  pay  the  £800,  without  directing  any 
account. 

In  Wardour  v.  Berresfordy  1  Vem.  462,  the  master  hav- 
ing reported  that  the  defendant  had  suppressed  some 
papers  relating  to  his  demand,  disallowed  the  whole  ac- 
count, though  the  defendant  swore  he  had  produced  all 
the  papers,  and  although  the  Chancellor  declared  himself 
satisfied  that  all  the  papers  were  produced,  yet  for  the 
reason  aforesaid,  disallowed  the  whole  demand. 

In  Dalston  v.  Coaisworih^  1  P.  WiU.  731,  the  bill  charged 
that  the  deed  was  burnt  or  destroyed.  The  court  decreed 
the  contents,  as  charged  in  the  bill,  upon  the  principle, 
that  everything  shall  be  presumed  in  odium  spoUaioris. 

In  Woodruff  v.  Barton,  1  P.  WiU.  734,  the  devisee 
brought  his  bill  against  the  heir,  and  it  being  made  to 
appear  that  there  was  such  a  will,  and  that  defendant  had 
destroyed  it,  it  was  decreed  that  the  defendant  convey  to 
the  complainant  in  fee,  and  deliver  up  possession. 

In  Hampden  v.  Hampden^  1  Brovm!s  Par.  Cases  250,  it 
appearing  that  a  will  had  been  suppressed  by  the  defeod- 
ant,  it  was  decreed  that,  as  the  defendant  had  suppressed 
the  will,  to  the  intent  that  its  contents  might  not  be 
known,  it  ought  to  be  taken  as  set  forth  in  the  bill . 

In  ChUdems  v.  Saxion^  1  Vem.  SOT,  the  defendant  bad 
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taken  out  ezeoation  in  breach  of  an  injunction,  and  seized 
X150,  and  done  other  damage,  the  Lord  Chancellor  de- 
creed that  the  defendant  should  make  good  the  money, 
and  satisfy  all  other  damage  the  complainant  should 
swear  to,  the  Lord  keeper,  upon  complaint  made  of  this 
decree,  said,  in  odium  spoliaioris  the  oath  of  the  party 
injured  should  be  good  to  charge  him  who  has  done  the 
wrong. 

In  Rogers  v.  SouUerij  2  Keen  598,  the  defendant,  in  his 
answer,  denied  assets,  but  facts  were  shown  in  the  answer 
showing  that  he  had  used  them.  It  was  decreed  that  he 
pay  personally  without  account  taken. 

In  Barnard  v.  Pumfrett^  5  Mylne  ^  Craig  68,  there  was  a 
decree  against  the  executor  to  pay  legacies  without  refer- 
ence to  the  state  of  assets,  upon  the  ground  of  his  hav- 
ing, by  his  acts  and  admissions,  rendered  himself  person- 
ally  liable. 

It  appears  to  me  that  the  defendant  is  clearly  within  the 
principle  of  these  cases.  He  has  taken  possession  of  the 
assets  of  the  decedent  in  this  state,  as  appears  by  the  evi- 
dence, sufficient  to  pay  all  the  debts  and  legacies  He 
has,  upon  request,  neglected  or  refused  to  prove  the  will 
in  this  state.  He  has  filed  an  inventory  here — he  has  re- 
fused to  give  any  inventory  when  called  upon.  When 
brought  into  Chancery,  he  has  denied  all  assets,  and  de- 
nied under  oath  that  there  are  any  assets  at  all.  During 
the  last  eight  years,  since  this  suit  has  been  going  on,  he 
has  refused  to  give  any  account,  or  to  put  himself  in  u 
position  in  which  he  could  be  called  to  account  in  any 
way  in  any  court  of  law  or  equity.  He  has  thus  far,  by 
this  course,  baffled  and  delayed  these  legatees,  knowing 
their  far  off  residence  and  their  helpless  condition  to  en- 
force their  rights.  It  was  his  duty,  and  the  easiest  thing 
for  him,  to  have  proved  the  will  and  filed  an  inventory. 
And  now,  at  the  end  of  nearly  ten  years*  litigation,  he 
asks  to  be  considered  an  executor  or  trustee,  and  to  be 
called  in  to  settle  an  account.    We  think  it  is  too  lat 
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he  ought  to  have  done  it  before.  If  we  send  this  case  to 
an  acccount  the  controversy  is  but  just  begnn,  and  these 
legatees  will  be  beyond  the  reach  of  fraternal  kindness  long 
before  we  see  it  reaches  any  fruit.  How,  at  this  length  of 
time,  on  these  conditions,  are  the  legatees  to  show  the 
amount?  We  cannot  rely  on  the  defendant  to  do  it  If 
defendants  has  been  put  in  this  situation  by  Ms  owa 
acts,  he  cannot  claim  the  benefit  of  the  obscurity  and  un- 
certainty his  own  wrongful  acts  have  thrown  over  the 
transaction ;  and  upon  the  principle,  that  every  presump- 
tion is  to  be  made  odium  spoliatoriSy  by  refusing  to  prove 
the  will,  by  refusing  to  give  an  inventory,  and  refusing  to 
put  himself  in  a  position  by  which  he  could  be  called  to 
account,  and  by  taking  possession  of  the  assets,  he  should 
be  presumed  to  have  had  assets,  even  in  the  absence  of 
proof  of  their  suflSciency,  much  more  so  when  the  proof 
upon  that  subject  is  entirely  satisfactory. 

The  decree,  therefore,  holding  defendant  ptrsonally 
responsible  is  right  in  substance,  and  is  warranted  by  the 
facts  charged  in  the  bill,  without  any  reference  to  the  an- 
swer. 

But  it  is  said  that  the  decree  is  not  consistent  with  the 
special  prayer  of  the  bill ;  that  the  prayer  is  for  ac- 
count, and  the  decree  against  him  personally.  This  is  a 
misapprehension  of  the  bill.  The  bill,  indeed,  prays  for 
an  account,  but  it  also  prays  a  decree  against  him  per- 
sonally, and  the  amount  is  only  desired  in  aid  of  this 
personal  responsibility.  The  decree,  in  holding  the  de- 
fendant personally  responsible,  is  clearly  within  the  spe- 
cific relief  prayed. 

It  is  said,  in  the  next  place,  that  the  decree  makes  the 
the  annuities  a  lien  on  the  laud  from  1849.  Suppose  it  is 
so,  is  it  any  such  error  as  requires  us  to  interfere  with  it? 

As  to  the  mortgages  in  the  bill,  they  have  not  appealed, 
and  as  to  the  defendant,  it  can  make  no  difierence  whether 
he  pays  the  annuities  first  or  the  mortgages. 

As  to  any  other  creditors,  they  are  not  parties  to  this 
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suit,  and  cannot  be  bound  by  it.  Nor  would  they  be  pro- 
per parties,  for  in  this  suit  no  account  can  be  taken  to 
bind  them.  As  to  the  defendant,  it  can  make  no  differ- 
ence to  his  injury  whether  the  decree  makes  the  legacies 
a  lien  from  the  death  of  the  testator  or  from  the  date  of  the 
decree.  Nor  is  it  necessary  to  discuss  the  question  of  a 
parol  trust,  for  the  decree  is  based  upon  the  idea  that  the 
defendant,  by  his  acts,  has  precluded  himself  from  deny- 
ing assets,  or  rather  has  admitted  them. 

When  the  Chief  Justice  and  Mr.  Freliughuysen  called 
upon  the  defendant  for  the  second  instalment,  they  were 
told  they  would  receive  no  more  until  at  the  end  of  a  law- 
suit. How  well  this  resolve  has  been  kept  this  suit  testi- 
fies. But  every  principle  of  law  and  justice  calls  upon  us 
here  now  to  say,  that  this  shall  be  its  end,  and  that  its  avails 
shall  be  remitted  to  these  ladies  before  time  shall  have  ren- 
dered useless  to  them  the  justice  of  our  courts. 

The  decision  of  the  Chancellor  was  reversed  by  the  fol- 
lowing vote : 

Far  affirmance — Judges  Eisley,  Valbntinb,  Vbeden- 

BUROH. 

For  reversal — Chief  Justice,  Judges  Combs,  Wood, 
CoRNELisoN,  Elmer,  Ogden,  Swain,  Whelpley. 
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Between  Bell  and  others,  appellants,  and  Fleming's 
EXECUTORS  and  others,  respondents. 

That  a  mortgage  given  to  secure  fature  advances  is  valid,  as  between  mort^ 
gor  and  mortgagee,  is  no  longer  an  open  question. 

The  registry  act  was  not  designed  to  prohibit  the  creation  of  such  secoritj,  iU 
object  being  to  give  notice  of  the  existence  of  the  encumbrance,  and  to  pre- 
vent it  exceeding  the  amount  specified  in  the  record. 

W.  \V.  F.,  being  indebted  to  his  father,  T.  F.,  executed  to  him  a  mnrtgage. 
Some  time  afterwards  he  made  a  general  assignment  under  the  act  for  tbe 
benefit  of  his  creditors.  The  father  presented  his  claim  against  the  bod  to 
the  assignee,  stating  therein,  and  in  the  affidavit  annexed  theieto,  that  part 
of  it  was  secured  by  the  mortgage.  Subsequently  T.  F.  dying,  his  will  con- 
tained this  clause:  "  In  order  to  place  my  children  as  nearly  upon  an  eqoalitf 
as  may  be,  I  direct  that  all  the  debts  with  which  my  sons  are  respectiTely 
charged  upon  my  leger  shall  be  deducted  from  their  respective  shares  of  mj 
estate,  allowing  to  each  of  them  a  credit  of  $25,000,  being  the  sum  I  have  ad- 
vanced or  given  hereby  to  their  sister,  excepting  always  my  son  W.  W.  Fh 
against  whom  I  desire  my  executors  to  prosecute  no  suit  or  claim  for  anj 
debts  he  may  owe  me ;  but  not  to  abaudom  the  proceedings  commenced 
against  the  estate  assigned  by  him  to  Messrs.  Bell  and  Markley  for  tba 
benefit  of  his  creditors." 

Held,  that  the  provision  of  the  statute  with  respect  to  the  creditors  who  ihtll 
come  in  under  the  assignment,  and  exhibit  their  demands  for  a  dividend, 
which  declares  that  they  shall  be  wholly  barred  from  having  atterwaidi 
any  action  or  suit  at  law  or  equity  against  such  debtors  or  their  represeota- 
tives,  was  not  designed  to  affect  any  security  in  the  hands  of  the  creditor, 
but  simply  to  relieve  the  debtor  from  all  personal  liability  for  debts  apot 
which  the  creditor  accepted  or  demanded  a  dividend. 

Held  further,  that  by  the  above  recited  clause  of  the  will,  it  was  not  tbeitt* 
tention  of  the  testator  to  release  the  mortgage  debt. 


This  case  was  decided  by  the  Chancellor,  in  May  term, 
1858,  and  his  opinion  will  be  found  in  this  volame,  art^ 
page  1. 
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Abraham  Browning  and  Atiomey  General^  for  appellauts. 
Richard  S.  Meld  and  T.  P.  Carpenter^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Green,  C.  J.  On  the  8th  of  August,  1854,  William  W. 
Fleming,  of  the  county  of  Burlington,  executed  to  his 
father,  Thomas  Fleming,  of  the  city  of  Philadelphia,  a 
bond  conditioned  for  the  payment  of  $100,000,  in  two 
years  from  the  date  thereof,  with  interest.  To  secure  the 
payment  of  his  bond,  he  also  executed  and  delivered  to 
'iiis  father  a  mortgage  upon  real  estate  in  New  Jersey.  At 
the  time  of  the  execution  of  the  bond  and  mortgage, 
there  was  due  from  the  mortgagor  to  the  mortgagee  only 
$38,694.61.  The  mortgage  was  intended  to  secure  that 
amount,  and  also  as  a  security  for  future  advances.  The 
mortgage  was  duly  acknowledged  and  recorded  in  the 
counties  where  the  lauds  are  situate. 

On  the  11th  of  September,  1854,  about  a  month  subse- 
quent to  the  date  of  the  mortgage,  William  W.  Fleming 
made  a  general  assignment  for  the  benefit  of  his  creditors. 
On  or  about  the  9th  of  December,  1854,  Thomas  Flem- 
ing presented  to  the  assignees,  under  oath,  claims  against 
the  estate  of  William  W.  Fleming  to  an  amount  exceed- 
ing $182,000.    The  claim  presented  to  the  assignees  was 
accompanied  by  a  statement,  that  $100,000  of  the  amount 
claimed  was  secured  by  a  mortgage  given  by  the  said 
William  W.  Fleming  to  the  claimant,  dated  the  8th  of 
August,  1854,  and  recorded.    The  fact  that  $100,000  of 
the  debt  was  secured  by  the  said  mortgage,  is  also  stated 
in  the  affidavit  of  Thomas  Fleming,  annexed  to  the  claim. 
The  list  of  the  creditors,  with  a  statement  of  the  claims 
presented  to  the  assignees,  were  by  them  filed  in  the 
clerk's  office  of  the  county  of  Burlington,  pursuant  to 
the  requirement  of  the  statute.    Exceptions  to  the  claim 
of  Thomas  Fleming  having  been  filed  by  the  assignee 
and  by  certain  of  the  other  creditors,  the  exceptions  wer« 
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heard,  and  the  claim  a<]yudioated  and  settled  by  the  Court 
of  Common  Pleas,  on  the  18th  of  October,  1856.  XJpoE 
that  settlement  there  was  allowed  to  Thomas  Fleming, 
upon  his  claim,  $95,704.60.  The  balance  of  his  accoont 
was  disallowed.  Of  the  sum  allowed,  959,297.50  was  se- 
cured by  the  aforesaid  mortgage.  The  real  estate  covered 
by  the  mortgage  to  Thomas  Fleming  passed  by  the  as- 
signment of  William  W.  Fleming  to  his  assignees. 

On  the  16th  of  March,  1855,  Thomas  Fleming  died, 
having  duly  executed  his  last  will  and  testament,  bearing 
date  on  the  8th  of  February,  1855,  subsequent  to  the  pre- 
sentation of  his  claim  to  the  assignees. 

By  an  agreement  of  counsel,  bearing  date  on  the  19lh 
of  December,  1857,  it  was  submitted  to  the  Court  of 
Chancery  to  determine  in  this  cause  upon  the  validity 
and  effect  of  the  said  mortgage,  and  whether  the  same  is 
a  valid  and  subsisting  lien  upon  the  lands  and  premises 
therein  described,  and  as  against  the  assignees,  as  a  pre- 
ferred debt  to  the  amount  thereby  secured.  The  mort- 
gage, by  the  decree  of  the  Court  of  Chancery,  was  de- 
clared to  be  a  valid  and  subsisting  encambrance  upon  the 
mortgaged  premises,  and  the  amount  due  thereon  a  pr^ 
ferred  debt,  as  against  the  assignees.  From  that  decree 
the  assignees  have  appealed. 

1.  It  is  objected  that  the  mortgage  did  not  constitute  a 
valid  lien  upon  the  mortgaged  premises,  because  the 
amount  it  purports  to  secure  was  not  due  at  the  time  of 
its  execution,  being  in  fact  given  as  a  security  for  future 
advances.  No  actual  fraud  is  imputed  to  the  parties  in  its 
execution,  but  it  is  insisted  that  a  mortgage  given  for  fu- 
ture advances  is  not,  in  this  state,  a  valid  security  ss 
against  subsequent  encumbrances. 

That  such  mortgage  given  to  secure  future  advances  is 
valid,  as  between  the  mortgagor  and  the  mortgagee,  does 
not  seem  to  be  seriously  questioned. 

The  point  has  been  so  repeatedly  settled  by  judicial  M- 
thority  that  it  can  no  longer  be  rc^rded  as  aa  opes  ipm^ 
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tion.  It  18,  indeed,  conceded  by  counsel  that  since  the  de- 
cision by  the  Supreme  Court  of  the  United  States,  in 
Shirds  V.  Oaig  and  MUchelj  7  Granch  50,  the  authorities 
have  been  uniformly  in  accordance  with  the  opinion  ex- 
pressed by  Chief  Justice  Marshall  in  that  case,  and  that  a 
mortgage  given  for  future  advances,  duly  registered,  is 
held,  both  by  the  federal  courts  and  in  the  courts  of  the 
several  states,  to  be  not  only  a  valid  contract  against  the 
mortgagor,  but  a  valid  lien  as  against  subsequent  encum- 
brancers or  bona  Jide  purchasers.  But  it  is  insisted  that 
such  mortgage  cannot,  under  the  peculiar  phraseology  of 
our  registry  act,  constitute  a  valid  encumbrance  as  against 
subsequent  purchasers  for  value ;  that  the  registry  of  such 
mortgage  is  not  legal,  and  can  constitute  no  notice  to 
purchasers. 

The  mortgage,  upon  its  face,  and  as  it  appears  upon  the 
registry,  was  given  for  a  bond  debt  of  $100,000.  No  such 
debt,  it  is  said,  ever  existed,  both  bond  and  mortgage  be- 
ing but  a  collateral  security  for  other  simple  contract 
debts.  The  debt  registered  is  different,  in  character, 
amount,  and  time  of  payment,  from  that  intended  to  be 
secured. 

The  statute  requires  that  there  shall  be  entered  on  the 
registry  of  the  mortgage  the  mortgage  moneys  and  when 
payable^  and  it  is  insisted  that  a  compliance  with  the  sta- 
tute requires  that  the  amount  for  which  the  mortgage  is 
a  security  at  the  date  of  its  execution  should  be  truthfully 
stated ;  that  the  mortgage  stands  as  security  for  that  debt, 
and  for  no  other.  If  it  be  admitted  that  a  bond  and  mort- 
gage given  for  future  advances  is  valid  as  between  the 
parties,  then  there  is  a  strict  compliance  with  the  require- 
ments of  the  registry  act.  The  mortgage  is,  in  terms,  given 
to  secure  the  amount  of  the  bond.  The  mortgage  money, 
and  when  payable,  in  contemplation  of  law,  is  the  bond 
debt,  and  the  time  therein  specified  for  payment.  The 
9100,000  was  the  debt  designed  to  be  secured  by  the 
mortgage,  and^  by  its  terms,  payment  of  the  principal 

Vol.  I.  2t 
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could  not  be  enforced  within  two  years  from  its  date.  The 
act  was  designed  to  give  notice  not  of  the  precise  amoDut 
due  upon  the  mortgage :  that,  in  the  nature  of  things,  it 
must  often  fail  to  do.  Payments  may  be  made  upon  the 
bond.  Interest  accumulated  so  that  the  registry  cannot  in- 
dicate the  precise  amount.  All  that  the  registry  act  con- 
templates is,  that  notice  shall  be  given  of  the  extent  of 
the  security,  and  that  the  encumbrance  shall  not  exceed 
the  amount  specified  in  the  record.  That  is  sufiScient  to 
put  the  party  upon  inquiry,  and  guard  him  against  the 
dangers  of  secret  encumbrances. 

There  are,  perhaps,  no  earlier  adjudications  in  this 
state  upon  the  validity  of  such  mortgages  to  secure  future 
advances  than  those  referred  to  by  the  Chancellor  in  his 
opinion ;  yet  such  mortgages  have  long  been  in  use,  and 
their  validity  unquestioned.  In  the  case  of  The  TrenUm 
Banking  Co,  v.  Woodruff,  1  GreerCs  Ch.  JR.  118,  the  second 
mortgage  of  the  complainants  was  originally  given  by 
Thomas  L.  Woodruff  and  wife  to  Elias  D.  Woodruff  "to 
secure  the  payment  of  all  and  every  promissory  note 
then  drawn,  or  thereafter  to  be  drawn,  by  the  said  Thomas 
L.  Woodruff',  and  endorsed  by  the  said  Elias  D.  Wood- 
ruff, and  discounted  at  any  bank  in  this  state** — ^in  other 
words,  the  mortgage  was  given  as  a  mere  security  for  en- 
dorsements made  and  to  be  made.  The  bank  held  the 
mortgage  by  assignment  as  security  for  two  promissory 
notes,  made  and  endorsed  subsequent  to  the  date  and 
registry  of  the  mortgage.  The  immediate  subject  of 
controversy  in  the  cause  was  a  question  of  priority  be- 
tween this  second  mortgage  of  the  bank  and  a  prior  mort- 
gage given  to  the  trustee  of  Mrs.  Woodruff,  and  which 
had  been  satisfied  of  record.  Very  able  and  experienced 
counsel  conducted  the  cause  against  the  bank.  The  case 
was  earnestly  contested,  both  in  the  Court  of  Chancery 
and  in  the  Court  of  Appeals,  and  yet  no  doubt  appears 
to  have  been  suggested  touching  the  validity  of  the  m<»t- 
gage  or  of  its  registiy.   Had  the  question  been  deemed 
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an  open  one,  it  certainly  would  have  been  agitated.  The 
Bame  point  was  incidentally  discussed,  and  somewhat  con- 
sidered in  this  court,  in  the  recent  case  of  Kent  and  others  v. 
Mt/,  Clapp  and  Bowen^  but  there  was  no  diversity  of  sen- 
timent in  the  court  upon  the  point.  It  was  conceded  that 
a  mortgage  or  a  judgment,  independent  of  statutory  pro- 
vision to  the  contrary,  was  a  valid  security  for  future  ad- 
vances. I  think  it  must  be  regarded  as  a  settled  question, 
in  this  state  as  well  as  elsewhere,  that  a  mortgage  given 
for  future  advances  is  valid,  and  that  the  registry  of  such 
mortgage  entitles  the  holder  to  priority  over  subsequent 
registered  encumbrances  under  the  provisions  of  our 
registry  laws,  at  least  for  all  advances  made  prior  to  such 
subsequent  lien  being  acquired. 

2.  It  is  urged  that  the  mortgage  of  Thomas  Fleming 
is  released  by  being  included  in  the  claim  presented  to 
the  assignees.  The  statute  provides,  "  with  respect  to  the 
creditors  who  shall  come  in  under  the  assignments,  and 
exhibit  their  demands  for  a  dividend,  they  shall  be 
wholly  barred  from  having  afterwards  any  action  or  suit 
at  law  or  equity  against  such  debtors  or  their  representa- 
tives." The  design  of  that  enactment  was  not  to  affect 
any  security  in  the  hands  of  the  creditor,  but  simply  to 
relieve  the  debtor  from  all  personal  liability  for  debts 
upon  which  the  creditor  accepted  or  demanded  a  dividend. 
But  admitting  the  provision  to  bear  a  different  construc- 
tion, has  the  creditor  demanded  a  dividend  upon  his 
mortgage  debt,  so  as  to  subject  him  to  the  loss  of  his  se- 
curity ?  The  statute  expressly  provides  for  the  priority  of 
mortgage  debts  (§  1).  It  authorizes  the  assignees  to  re- 
deem all  mortsraoces  and  conditional  contracts.  The  as- 
signment  does  not  impair  the  mortgage  security.  It  is 
well  settled  at  this  day  that  the  mortgage  creditor  is  enti- 
tled to  have  the  mortgage  debt  first  satisfied  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  premises,  and  if 
that  prove  insufficient,  he  is  entitled  to  come  in  as  a 
general  creditor  for  a  dividend  upon  the  balance.    But, 
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unfortunately,  the  statute  has  provided  no  mode  iu  which 
that  object  shall  be  accomplished,  unless  the  assignees 
see  lit  to  redeem  the  mortgage.  The  creditor  is  required 
to  present  his  security  within  a  limited  time — too  soon  to 
allow  him  to  foreclose  the  mortgage  and  ascertain  the 
value  of  the  security.  He  may  not  sell  the  security,  as 
may  be  done  under  the  English  bankrupt  law.  He  cannot 
safely  deduct  the  amount  of  the  mortgage  debts  from  his 
claim,  for  the  value  of  his  security  may  be  doubtful,  and 
may  prove  worthless.  The  best  and  safest,  if  not  the  only 
course,  so  far  as  I  am  aware,  that  the  creditor  can  adopt 
is  the  very  one  pursued  by  the  creditor  in  the  present  in- 
stance, to  present  his  entire  claim  to  the  assignees,  speci- 
fying the  extent  and  nature  of  his  security.  The  claim  is 
thus  placed  in  the  hands  of  the  assignees  to  have  the 
right  settled  agreeably  to  law.  Whether  he  is  entitled  to 
a  dividend  upon  his  whole  debts,  and  to  have  the  mort- 
gage applied  to  the  satisfaction  of  the  deficiency,  or 
whether  he  can  only  claim  a  dividend  on  the  balance 
after  exhausting  the  security,  he  virtuallj-  asks  that  his 
rights  be  protected.  It  is  perfectly  clear  that  the  creditor, 
by  presenting  his  claim,  never  intended  to  release  his  se- 
curity, audit  would  be  a  peculiar  exercise  of  the  equitable 
power  of  the  court  to  hold  that  a  creditor,  in  the  honest 
exercise  of  due  diligence  to  secure  his  claim  under  the 
guidance  of  judicious  and  experienced  counsel,  should 
be  held  virtually  to  have  released  it. 

Nor  do  I  think  there  is  more  force  in  the  suggestion, 
that  the  mortgage  debt  is  released  by  the  will  of  the  tes- 
tator. Looking  either  at  the  plain  import  of  the  terms  of  the 
will,  as  they  appear  in  the  instrument  itself,  or  examining 
them  in  connection  with  the  situation  of  the  legatees  and 
the  circumstances  in  which  the  testator  was  placed,  the  in- 
tention is  free  from  all  doubt.  It  is  only  by  the  application 
of  technical  rules,  or  by  search  for  recondite  and  possible 
meanings  in  disregard  of  the  plain  and  natural  import  of 
the  will,  that  any  real  doubt  can  be  raised  as  to  the  testa* 
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tor's  meaning.  The  testator  obviously  intended  to  do  pre- 
cisely what  he  has  done,  viz.  to  instruct  his  executors  to 
prosecute  no  suit  or  claim  against  his  unfortunate  and 
ruined  son  for  any  debt  that  he  might  owe,  but  to  pro- 
secute the  proceedings  commenced  against  the  estate  as- 
signed by  him  for  the  benefit  of  his  creditors.  Clearly 
the  estate  assigned  included  the  mortgaged  premises. 
The  technical  destinction,  that  the  estate  assigned  was 
only  the  equity  of  redemption,  not  the  land  itself,  would 
never  enter  the  imagination  of  the  testator.  When  land 
is  sold  or  assigned  subject  to  mortgage,  in  law,  as  well  as 
in  the  understanding  of  every  man,  when  not  dealing 
with  technicalities  or  speaking  with  strict  legal  precision, 
the  land  passes  subject  to  the  mortgage,  and  not  a  mere 
equity. 

Nor  does  the  reference  to  "  proceedings  commenced*' 
at  all  qualify  the  import  of  the  testator's  direction.  If  he 
had  been  apprised  of  his  legal  rights  by  his  counsel,  he 
knew  that  he  must  receive  the  amount  secured  bv  the 
mortgage,  either  by  its  redemption  by  the  mortgagors  or 
in  some  other  mode,  before  he  could  receive  a  dividend 
upon  his  claim,  as  presented  to  the  assignees.  That  was 
the  proceeding  which  had  been  adopted  to  secure  the 
debt,  as  far  as  practicable,  from  the  estate  assigned.  In 
whatever  mode  the  end  was  to  be  finally  accomplished, 
the  proceedings  commenced  looked  to.  the  recovery  of 
the  entire  claim,  as  far  as  practcable,  out  of  the  estate  as- 
signed. To  hold  that  the  testator,  while  instructing  his 
executors  to  prosecute  a  proceeding  which  he  had  himself 
instituted  for  the  recovery  of  a  debt  intended  by  the  very 
form  of  his  instructions  to  release  all  security  for  its  pay- 
ment, is  a  highly  improbable  and  unreasonable  conjec- 
ture. 

The  mortgage  was  valid — the  registry  was  operative — 
and  the  mortgage  security  is  neither  discharged  by  the 
mode  in  which  the  claim  was  presented  nor  by  the  will 
of  the  testator. 

2t* 


498         COURT  OF  ERRORS  AND  APPBALa  [MiMni 

Sodety  for  EitabliahiDg  Utefal  Mami&ctorM  «r.  BoUer. 


The  decree  of  the  Court  of  Chancen-  should  be  af- 
firmed  with  costs. 

The  decree  of  the  Chancellor  was  affirmed  by  the  fol- 
lowing vote: 

For  affirmance — Chief  Justice,  Judges  Combs,  Claw- 
s'»x,  Haines,  Swain,  Vreienburgh,  Wood,  Cornelisox, 
OiJDEN,  Whelpley,  Van  Dyke. 

For  reversal — ^Xone. 


I>etween  David  Reeves  and  others,  appellants,  and  Ed- 
ward Cooper  and  others,  respondents. 

This  was  an  appeal  from  a  decree  of  the  Chancellor 
dirisolving  an  injunction.  The  opinion  delivered  in  the 
court  below,  and  which  contains  the  facts  of  the  case,  is 
to  he  found  in  this  volume,  ante,  page  224. 

The  decree  of  the  Chancellor  was  unanimouslv  af- 
firmed. 


Between  The  Society  for  Establishing  Useful  Mak- 
pactures,  appellants,  and  Butler  and  Taylor,  ap- 
pellees. 

Tb«  appellanto  were  a  company,  incorporated  with  the  right  to  take  witer 
from  the  river  Passaic,  for  the  purpose  of  furnishing  jwwer  for  maoafiKtn^ 
Mg  uses.  This  water  was  carried  through  a  canal  of  three  sectioni,  wbidi 
were  on  differeit  levels,  on  each  of  which  mills  were  erected  anderleiMS 
froa  the  company.  The  mill  of  the  appellees,  who  were  the  oomplniMBts 
below,  was  located  on  the  upper  and  highest  level,  in  which  tbeiv  w«i«  t«t 
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waste  weirs,  one  of  wbich  was  above  the  appellees'  mill,  and  over  which, 
and  through  a  gate  in  it,  the  water  was  occasioually  drawn  into  the  lower 
levels :  the  other  waste  weir  was  below  appellees*  mill.  A  controversy 
having  arisen  between  the  company  and  the  appellees  touching  the  supply 
of  water,  a  compromise  was  effected  on  the  following  basis:  1st.  That  in- 
stead of  the  water  in  the  canal  being  discharged  at  the  waste  weir  above 
the  appellees*  mill,  a  new  waste  weir,  of  a  designated  height,  should  he 
constructed  below  their  mill.  Qd.  That  the  existing  weir  above  their  mill 
should  be  elevated  so  as  to  compel  the  waste  water  to  pass  over,  and  be  dis- 
charged at  the  new  waste  weir  below  the  mill.  3d.  That  the  gate  in  the 
weir  above  the  mill  should  not  be  lifted  for  the  discharge  of  water  from  the 
canal,  except  in  emergencies.  The  company  bad  commenced  the  construc- 
tion of  gates  in  the  lower  weir,  so  as  to  be  able  to  let  the  water  out  of  the 
upper  canal  at  will.  The  construction  of  these  gates  having  been  enjoined — 
held. 

That  the  contract  above  referred  to  secured  to  the  appellees  these  three  great 
advantages. 

1st.  That  the  waste  water  of  the  race  should  always  be  discharged  below  their 
mill,  and  not  above  it. 

2d.  That  the  waste  water  should  be  discharged  over  a  waste  weir  of  a  given 
height. 

3d.  That  the  gate  above  their  mill  should  not  be  raised  to  discharge  water, 
except  in  emergencies. 

Held  further,  that  neither,  by  the  terms  of  the  contract  nor  by  implication, 
could  the  company  be  prevented  from  constructing  gates  in  the  waste  weir 
below  the  mill  of  the  appellees. 

That  if  the  contract  required  that  no  gate  should  be  constructed  below  the 
mill  of  the  appellees,  but  that  all  the  water  which  was  not  used  should  be 
forced,  as  wastg  water,  over  the  lower  waste  weir,  a  court  of  equity  would 
not  in  this  re.<tpect  enforce  it,  on  the  ground  that  it  gave  to  the  appellees  an 
unfair  and  unconscionable  advantage. 

A  company  incorporated  to  supply  a  water  power  to  the  community  for  manu- 
facturing purposes  have  a  quasi  public  character;  they,  to  some  extent,  be- 
come the  trustees  of  the  j)ower  for  great  public  pur[K)ses,  and  on  this  ac- 
count a  court  of  equity  will  not  enforce,  by  injunction,  a  contract  entered 
into  by  them  which  would  prevent  them  from  furnishing  water  with  regu- 
larity to  a  large  number  of  their  lessees.  The  remedy  for  breach  of  such 
contract  is  at  law. 

When  public  interests  or  the  rights  of  large  classes  are  involved,  an  injunction 
will  not  be  granted,  except  upon  hearing  and  notice,  and  then  only  when  it 
appears  clear  that  th^  injunction  will  not  prejudice  some  public  or  qua»i 
public  interest. 


This  was  an  appeal  from  the  decree  of  the  Court  of 
Chancery  continuing  an  injunction.  The  opinion  of  the 
Chancellor  ia  reported  anUj  page  264. 
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William  Pennington^  counsel  for  appellants. 
Joseph  P,  Bradley^  counsel  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Green,  C.  J.  The  complainants  filed  their  bill  in  the 
Court  of  Chancery  to  restrain  the  Society,  &c.,  from  mak- 
ing certain  proposed  alterations  in  the  mode  of  drawing 
water  from  the  upper  raceway  of  their  works  at  Paterson, 
in  violation  of  an  agreement  between  the  parties.  An 
injunction  issued  pursuant  to  the  prayer  of  the  bill.  The 
defendants,  having  answered  the  bill,  moved  for  a  disso- 
lution of  the  injunction.  The  motion  was  denied.  From 
this  order  denying  the  motion  to  dissolve  the  injunction 
the  defendants  appealed.  The  question  for  the  consider- 
ation of  this  court  is,  whether,  upon  the  facts  disclosed 
in  the  bill,  answer,  and  affidavits,  the  injunction  should 
have  been  continued. 

The  defendants  are  the  owners  of  the  water  power  and 
privileges  atPaterson.  The  complainants  are  the  lessees, 
under  different  agreements,  of  eight  square  feet  of  water, 
drawn  from  the  upper  canal  or  raceway  of  the  defendants. 
The  water  is  used  by  the  complainants  as  power  for  carry- 
ing on  a  very  valuable  and  extensive  paper  mill,  owned 
by  them.  The  bill  charges,  that  owing  to  uncertainty  as 
to  the  head  of  water  in  the  raceway,  difficulty  arose  be- 
tween the  society  and  their  tenants ;  that  the  complain- 
ants refused,  on  this  account,  to  pay  their  rent,  and  an 
action  having  been  brought  by  the  society  for  its  recovery, 
they  pleaded  an  eviction  of  a  part  of  the  premises  de- 
mised, and  insisted  that  thev  were  entitled  to  a  definite 
head  of  water,  which  the  society  had  no  right  to  reduce 
or  draw  down.  In  the  progress  of  the  trial,  the  suit  was 
compromised  by  the  execution  of  a  written  agreement, 
executed  for  the  permanent  settlement  of  the  said  dispute 
and  difficulty.  Such  are  the  allegations  of  the  bill,  and 
for  the  present  purpose  they  will  be  considered  as  true. 
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The  first  question  arises  upon  the  true  interpretation 
of  this  agreement.  The  injunction  restrains  the  defend- 
ants from  putting  any  gate  or  gates  in  the  side  of  the 
upper  canal?  in  violation  of  the  agreement.  Is  the  con- 
struction of  the  gate  a  violation  of  the  agreement  ?  It  is 
certainly  no  violation  of  the  terms  of  the  agreement. 
There  is  no  stipulation  by  the  society  that  no  gate  shall 
be  constructed  in  the  side  of  the  raceway.  If  the  agree- 
ment created  such  an  obligation,  it  is  by  implication  only. 
At  the  date  of  the  agreement  there  were  two  weirs  in  the 
upper  canal.  The  one  was  above  the  complainants'  mill, 
over  which  the  waste  water  flowed,  and  through  a  gate 
in  which  the  water  was  occasionally  drawn  into  the  lower 
levels.  The  other  weir  was  below  the  complainants'  mill. 
The  stipulations  of  the  agreement  are — 

1.  That  instead  of  the  water  in  the  canal  being  dis- 
charged at  the  pitch  or  weir  above  the  complainants'  mill, 
a  new  weir  shall  be  constructed  below  the  mill,  the  top 
of  which  shall  be  on  a  level  with  the  existing  weir  near 
the  lower  end  of  the  race,  and  the  length  of  which  stiall 
be  sixty  feet,  and  at  the  option  of  the  society,  may  be  one 
hundred  feet. 

2.  That  the  existing  weir  above  the  complainants'  mill 
shall  be  elevated  so  as  to  compel  the  waste  water  in  the 
canal  to  pass  over,  and  be  discharged  at  the  new  waste 
weir  below  the  mill. 

3.  That  the  gate  in  the  weir  above  the  mill  shall  not  be 
lifted  for  the  discharge  of  water  from  the  canal,  except  in 
emergencies. 

Now  these  plain  and  express  stipulations  secured  to 
the  lessees  these  great  advantages,  viz. 

1.  That  the  waste  water  of  the  race  should  always  be 
discharged  below  their  mill,  and  not  above  it,  so  that  it 
should  necessarily  flow  by  their  mill  before  being  dis- 
charged. 

2.  That  the  waste  water  should  be  discharged  over  a 
waste  weir  of  a  given  height,  thereby  fixing,  by  necessary 
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implication,  the  ordinary  head  of  water  in  the  race  when 
there  was  a  supply. 

8.  That  the  gate  above  the  complainants'  mill  should 
not  be  raised  to  discharge  water  from  the  race,  except  in 
emergencies,  so  that  on  ordinary  occasions  the  water  from 
the  race  could  only  be  discharged  by  means  of  a  gate 
below  the  mill. 

To  these  terms  the  complainants  now  seek  to  add 
others,  viz. 

That  no  gate  whatever  shall  be  constructed  in  the  canal 
below  the  plaintiffs*  mill  for  any  purpose  whatever,  and 
that  the  entire  water  of  the  canal,  when  the  mills  are 
stopped,  shall  be  forced  over  the  waste  weir. 

The  contract,  in  very  plain  terms,  states  that  the  de- 
fendants shall  not  discharge  water  from  the  race  by  means 
of  an  existing  gate  above  the  mill,  and  that  the  waste 
water  shall  be  discharged  over  the  waste  weir.  And  this, 
it  is  insisted,  means  that  the  water  shall  not  be  discharged 
by  any  gate  above  or  below  the  mill,  and  that  all  the 
water  shall  flow  over  the  waste  weir.  And  this  entire 
change  in  the  effect  of  the  contract  is  to  be  produced  by 
holding  waste  water  to  mean  all  the  water  which  is  not 
leased,  or  which,  if  leased,  is  not  used  by  the  lessees  for 
the  time  being.  It  manifestly  may  mean,  and  ordinarily 
does  mean,  the  superfluous  water  in  the  race  when  the 
works  arc  in  operation. 

The  construction  sought  to  be  given  to  this  contract  by 
the  complainants  is  inadmissible,  because  it  is  not  within 
the  purview  of  the  contract,  and  could  not  have  been 
within  the  contemplation  of  the  parties.  The  design  of 
the  contract,  according  to  the  complainants*  own  bill,  was 
to  fix  a  definite  head,  and  to  prevent  the  society  from  re- 
ducing or  drawing  down  the  water  below  that  head. 
Kow  the  head  is  fixed  by  the  elevation  of  the  top  of  the 
waste  weir,  and  the  complainants  insist  not  only  that  the 
water  shall  not  be  drawn  below  that  point,  but  that  it  shall 
be  raised  above  it.     It  is  not  pretended  that  this  contract 


1859.)     CXKIRT  OF  ERRORS  AND  APPEALa        50a 


for  Bttablisbiog  Uaefal  Manafiictaret  v.  Batler. 


requires  the  defendants  to  send  any  specified  quantity  of 
water  over  the  waste  weir.  It  puts  no  restraint  upon  them  in 
selling  or  leasing  power.  They  have  the  unquestioned  right 
of  leasing  and  of  using  every  drop  of  water  that  flows 
into  the  canal.  If  a  lease  falls  in  to-day,  they  may  release 
it  or  use  it  to-morrow.  They  may  exclude  the  water  from 
the  race,  except  so  far  as  is  necessary  to  supply  the  wants 
of  the  lessees.  Every  lessee  may  use  or  waste  his  own 
water  as  he  pleases.  The  complainants  do  not  claim  a 
vested  right  to  the  flow  of  a  drop  of  water  beyond  what 
their  lease  specifies,  nor  to  a  particle  of  head  above  the 
point  designated  in  the  contract.  And  yet  they  insist 
that,  if  every  mill  upon  the  race  but  their  own  surrenders 
its  lease,  or  ceases  operation ;  nay  if  their  own  mill  stops 
also,  the  defendants  are  not  at  liberty  to  discbarge  the 
water  from  the  race  through  a  gate,  but  that  the  whole 
water  of  the  river  is  converted  into  waste  water,  and 
must  be  forced  over  the  top  of  the  waste  weir.  Could 
any  such  contract  ever  have  been  contemplated,  much 
less  consummated,  by  reasonable  men  ? 

If  any  such  result  was  contemplated,  it  would  surely 
have  been  expressed  in  clear  and  unequivocal  language, 
and  not  left  to  inference. 

But  if  this  view  be  erroneous,  and  if  it  must  be  regarded 
as  a  necessary  implication,  from  the  terms  of  the  contract, 
that  no  gate  shall  be  placed  in  the  side  of  the  race,  but 
that  all  the  water  shall  be  forced  as  waste  water  over  the 
waste  weir,  then  the  contract  subjects  the  defendants  to 
great  obvious  prejudice,  without  any  corresponding  bene- 
fit to  the  complainants.  It  gives  to  them  an  unfair  and 
unconscionable  advantage,  which  a  court  of  equity  will  not 
enforce  by  injunction,  but  will  leave  the  complainants  to 
their  remedy  at  law. 

Thus  far  the  question  has  been  considered  as  a  mere 
question  between  the  parties  to  the  suit  upon  the  case 
made  by  the  bill  and  upon  the  true  construction  of  the 
Qontract    But  there  is  another  and  more  important  aspect 
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in  which  tliis  case  is  presented  by  the  facts  disclosed  in  the 
answer.  The  defendants  are  the  proprietors  of  the  entire 
water  power  at  Paterson.  The  complainants  are  but  a 
portion  of  a  numerous  body  of  lessees.  The  water  of  the 
river,  for  the  purpose  of  furnishing  power,  is  carried 
through  three  successive  canals,  upon  different  levels  or 
elevations,  and  is  used  three  times  over  in  its  descent  from 
the  level  of  the  river  above  the  falls  to  the  level  below. 
The  complainants'  mill  is  upon  the  upper  canal,  through 
which  the  entirebody  of  water  used  at  all  the  mills  neces- 
sarily passes.  The  management  of  water  in  that  canal,  the 
regularity  or  the  irregularity  of  its  course,  the  mode  in 
which  it  is  controlled  and  discharged,  must  affect  the 
head  and  the  regularity  of  the  supply  at  every  mill  upon 
the  works.  The  fact  of  that  influence  is  unquestioned— 
the  extent  of  it  is  a  matter  of  controversy,  and  perhaps  of 
doubt. 

The  Society  for  Establishing  Useful  Manufactures  is 
not  a  new  private  corporation  for  purely  private  purposes. 
Its  qxiasi  public  character  appears  everywhere  upon  the 
face  of  its  charter.  The  act  of  incorporation  is  a  public 
act.  It  was  granted  because  it  appeared  to  the  legislature 
that  it  would  be  for  the  public  interest.  The  sovereign 
risrht  of  eminent  domain  was  called  into  exercise  to  ac- 
complish  its  purpose.  It  looked  to  the  creation  of  a  city 
and  to  the  collection  and  support  of  a  large  and  valuable 
population  of  industrious  operatives,  who  should  add  to 
the  wealth  and  power  of  the  state.  That  end  has  been  ac- 
complished. The  city  has  been  created;  that  population 
has  been  collected ;  employment  has  been- furnished  to  a 
large  and  industrious  population,  who  are  now^  mainly  de- 
pendent upon  the  water  power  there  created,  not  onljfor 
their  prosperity,  but  for  employment  and  the  means  of 
subsistence.  The  character  of  a  public  use  is  thus  clearlj 
impressed  upon  this  water,  and  the  power  which  it  creates. 

The  society  are  not  a  mere  private  corporation,  control- 
ling that  power  solely  for  their  private  interests.  They  we, 
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to  some  extent,  trustees  of  the  power  for  great  public 
purposes,  and  are  bound  to  husband  and  use  that  power 
so  as  to  promote  the  common  interest  of  all  who  use  it. 
They  must,  indeed  as  proprietors,  of  necessity  have  the 
control  of  the  power,  subject  to  the  contracts  into  which 
they  have  entered,  and  a  discretion  as  to  the  mode  of  em- 
ploying and  regulating  it,  but  so  as  to  subserve  the  com- 
mon interest  of  all  who  use  it,  and  consequently  of  all  who 
are  dependant  upon  it.  They  may  not  suffer  their  works 
to  fall  into  a  state  of  decay  and  dilapidation,  and  thus  fail 
to  furnish  the  power.  Nor  may  they  even  contract  to  so 
alter  their  works  as  seriously  to  diminish  or  impair  the 
value  of  their  power.  The  contract  may  be  binding  upon 
the  corporation ;  they  may  be  liable  for  damages  at  law 
by  reason  of  its  violation;  but  a  court  of  equity  will 
not  lend  its  aid  to  enforce  such  contract. 

Now  the  case  made  by  the  answer  is,  that  the  alteration 
in  the  mode  of  discharging  the  water  from  the  upper 
canal,  made  under  the  contract  with  the  complainants, 
operated  injuriously  to  the  lessees  of  the  mills  upon  the 
lower  canals — first,  by  rendering  the  supply  of  water  ir- 
regular, and  consequently  less  valuable ;  and  second,  by 
preventing  the  free  flow  of  water  raising  the  head  in  the 
upper  canal,  and  thus  throwing  part  of  the  water  over  the 
dam,  whereby  the  power  is  wholly  lost.  It  is  the  attempt 
to  remedy  this  difficulty,  and  avoid  the  loss  which  is  re- 
strained by  this  injunction.  Is  there  any  warrant  for  such 
exercise  of  the  extraordinary  power  of  the  court.  ?  Admit- 
ting the  construction  given  to  the  contract  by  the  com- 
plainants to  be  the  true  one,  will  the  court  interfere  to 
enforce  it,  to  the  prejudice  of  others  equally  interested 
in  the  use  of  the  Water  ? 

If  a  canal  company  is  authorized  by  its  charter  to  fur- 
nish water  for  manufacturing  purposes,  and  in  pursuance 
of  authority  contained  in  its  charter,  contracts  to  furnish 
a  given  supply  of  water  for  manufacturing  purposes,  the 

Vol.  I.  2  u 
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contract  is  valid,  and  the  corporation  is  liable  for  its 
breach.  But  if,  when  the  supply  is  furnished,  it  is  found 
that  the  canal  is  injured  for  the  purpose  of  navigation,  a 
Court  of  Chancery  would  never  enforce  performance  of 
the  contract  to  the  injury  of  the  rights  of  navigation. 

So  if  a  company  were  incorporated  to  supply  a  city 
with  water  for  household  purposes,  and  under  authority 
of  their  charter  should  contract  so  to  construct  and  main- 
tain their  works  as  to  render  that  supply  irregular  or  in- 
adequate, a  court  of  equity  would  never  interfere  and  en- 
force such  contract  by  injunction. 

And  for  the  same  reason,  I  think,  the  injunction  shonld 
not  be  continued  in  this  case.  It  would  cause  far  greater 
injury  than  it  could  possibly  remedy.  It  would  inflict 
upon  many  the  same  injury  from  which  it  is  designed  to 
protect  the  complainants. 

It  is  objected  that  the  case  made  by  the  defendants  is 
upon  new  facts  disclosed  in  the  answer,  without  denying 
the  equity  of  the  bill,  and  that  in  such  case,  by  the  prac- 
tice of  the  court,  the  injunction  will  be  continued  to  the 
hearing. 

I  think  the  equity  of  the  bill  is  fully  denied  by  the  an- 
swer, and  that  there  is  no  room  for  the  application  of  the 
principle  whose  aid  is  invoked.  But  admitting  that  the 
case  falls  directly  within  the  operation  of  the  rule,  there 
is  another  rule  of  equity  equally  stringent  and  of  higher 
obligation,  that  where  public  interests  or  the  rights  of 
large  classes  are  involved  an  injunction  will  not  be 
granted  except  upon  hearing  and  notice,  and  then  only 
when  it  appears  clear,  upon  bill  and  answer,  that  the  in- 
junction will  not  prejudice  some  public,  or  quasi  public 
interest.  This  principle  was  recognised  and  acted  upon 
by  Chancellor  Vroom,  in  Scudder  v.  The  Trenton  Ddaware 
Falls  Co.,  Saxion's  Rep.  694. 

The  injunction  shonld  be  set  aside. 
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The  decree  of  the  Chancellor  was  reversed  by  the  fol- 
lowing vote : 

For  affirmance — Judges  Cornelison,  Valentine- 

For  reversal — Chief  Justice,  Judges  Combs,  Ogden, 
Swain,  Van  Dyke,  Clawson,  Haines,  Risley,  Vreden- 
BURGH,  Wood. 


Between  The  New  Jersey  Franklinite  Company,  appel- 
lants, and  Cakes  Ames,  respondent. 

The  New  Jersey  Franklinite  Company  executed  to  the  respondent  a  mortgage 
to  foreclose  which  a  bill  was  filed  in  the  Court  of  Chancery.  A  second  mort- 
gage bad  been  executed  by  the  company  to  certain  persons,  as  trustees,  to 
secure  the  payment  of  bonds  thereafter  to  be  issued  by  the  corporation. 

The  trustees  were  parties  defendants  in  this  suit  A  decree  having  been  made 
in  the  court  below  to  foreclose  the  mortgage,  this  appeal  was  taken;  and  on 
the  cause  being  moved  for  argument,  an  application  was  made  to  introduce 
certain  persons  as  defendants,  who  claimed  to  be  cettui  que  trustt  under  the 
said  second  mortgage.  Held — 

1.  That  the  cestui  que  trusts  of  a  mortgagee  are  not  necessary  parties  to  a  bill 
of  foreclosure — whether  such  mortgage  constitutes  a  prior  or  subsequent 
encumbrance,  or  whether  the  mortgagee  be  complainant  or  defendant 

2.  That  the  constitutional  jurisdiction  of  this  court  is  altogether  appellate,  its 
office  being  simply  to  review  the  decrees  of  the  Court  of  Chancery  at  the 
instance  of  a  party  aggrieved  by  the  decision  of  that  court;  and  that  new 
parties  to  the  suit  cannot  be  admitted  while  the  cause  is  on  appeal  in  this 
court. 


This  cause  coming  on  to  be  heard,  a  motion  was  made 
to  join,  as  defendants  to  the  suit,  certain  new  parties. 
The  grounds  of  the  application  appear  in  the  opinion  be- 
low. 

Hon.  Caleb  Cushing  (of  Massachusetts),  in  support  of 
motion. 

Attorney  General^  contra. 
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The  opinion  of  the  Court  on  this  motion  was  delivered 

by 

Green,  C.  J.  The  respondent  filed  his  bill  in  equity 
for  the  foreclosure  of  a  mortgage  given  by  the  New  Jer- 
sey Franklinite  Company  to  the  complainant  below. 
After  the  execution  of  the  mortgage  to  Ames,  the  com- 
pany executed  a  second  mortgage  to  certain  persons,  as 
trustees,  to  secure  the  payment  of  bonds  thereafter  to  be 
issued  by  the  corporation.  The  trustees  are  parties  de- 
fendants in  the  suit.  A  decree  was  made  in  the  Court  of 
Chancery,  in  favor  of  the  complainant,  for  the  foreclo- 
sure of  the  mortgage  and  sale  of  the  mortgaged  premises. 
From  that  decree  the  company  appealed,  and  the  case 
is  set  down  for  hearing  at  the  pre&ent  term.  Upon  the 
cause  being  called  for  argument,  an  application  is  made 
to  the  court,  on  behalf  of  persons  claiming  to  be  cestui 
que  trusts  under  the  second  encumbrance,  alleging  that 
they  are  holders  of  certain  bonds  secured  by  that  mort- 
gage. 

The  question  is  presented  somewhat  irregularly.  It 
w^ould  have  been  in  accordance  with  the  settled  practice 
in  equity  for  the  parties  to  have  presented  their  case  in 
writing,  verified  by  aflSdavit,  as  the  ground  of  their  ap- 
plication. The  case  is  now  before  us  upon  the  mere  ver- 
bal statement  of  counsel.  This  may  have  arisen  from 
tlie  peculiar  character  of  the  application.  The  case  has 
been  discussed  by  counsel  without  objection  on  this 
ground,  and  the  point  is  adverted  to  only  because  it  con- 
strains the  court  to  decide  upon  the  motion  at  the  hazard 
of  mistaking  the  facts  or  misapprehending  the  views  of 
the  applicants,  however  precisely  they  may  have  been 
stated  by  counsel  in  argument.  It  is  believed,  however, 
that  the  case  is  sufficiently  before  us  to  dispose  of  the  ap- 
plication finally  upon  its  merits  without  further  delay 
and  without  prejudice  arising  from  any  informality  or  ir- 
regularity in  the  mode  of  proceeding. 

The  application  rests  upon  two  distinct  groundB. 
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1.  That  the  cestui  que  trusts  under  the  second  mortgage 
are  necessary  parties  to  the  bill  of  complaint,  and  that  no 
final  decree  can  regularly  be  made  in  the  cause  unless 
they  are  before  the  court. 

It  seems  to  be  well  settled  that  the  cestui  qiie  trusts  of  a 
mortgagee  are  not  necessary  parties  to  a  bill  Jof  foreclo- 
sure, whether  such  mortgage  constitutes  a  prior  or  subse- 
quent encumbrance,  or  whether  the  mortgagee  be  com- 
plainant or  defendant  in  the  suit.  A  final  decree  settling 
the  rights  of  all  parties  to  the  controversy  may  be  made 
without  bringing  such  cestui  que  trusts  before  the  court. 
WiUink  v.  The  Morris  Canal  and  Banking  Co.,  3  Green's 
Ch.  M.  377 ;   Vanvechten  v.  Terry,  2  Johns.  Ch.  B.  197. 

So  far  as  the  facts  of  this  case  are  disclosed  before  the 
court,  there  would  seem  to  be  peculiar  reasons  why  the 
presence  of  the  cestui  que  trusts  ought  not  to  be  required. 
But  the  expression  of  a  definite  opinion  on  this  point 
would  be  anticipating  the  question  upon  the  final  hear- 
ing. And  this  is  the  decisive  answer  to  the  application  in 
this  aspect,  viz.  that  if  the  applicants  are  necessary  parties 
to  the  bill,  it  constitutes  a  good  ground  for  reversal  upon 
appeal.  If,  upon  the  hearing  of  the  appeal,  it  appears 
that  the  necessary  parties  are  not  before  the  court,  the 
decree  will  be  reversed,  and  the  bill  dismissed,  or  the 
cause  remitted  to  the  court  below,  to  the  end  that  proper 
parties  may  be  added.  It  would  be  manifestly  improper, 
upon  a  preliminary  motion  on  behalf  of  a  third  party,  to 
anticipate  the  views  of  the  court  upon  final  hearing. 

2.  It  is  further  urged  that  if  the  cestui  que  trusts  are  not 
necessary  parties,  they  are  nevertheless  proper  parties,  and 
that  equity  requires  that  they  should  be  admitted  to  de- 
fend their  rights. 

This  application  is  made  to  an  appellate  tribunal  hav- 
ing no  original  jurisdiction.  Its  constitutional  powers  are 
purely  appellate.  Its  office  is  simply  to  review  the  decrees 
of  the  Court  of  Chancery  at  the  instance  of  a  party  ag- 
grieved by  the  decision  of  that  court,  and  to  decide  whether 

2u* 
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the  Chancellor  erred  or  not  upon  the  case  before  him.  And 
admitting  the  power  in  this  court  to  introduce  new  par- 
ties and  new  facts,  how  is  the  matter  to  be  dealt  with  ?  If 
the  applicants'  case  is  presented  upon  petition  and  aflSda- 
vits,  are  they  to  be  met  by  counter  affidavits  to  ascertain 
the  truth?  And  when  the  facts  are  ascertained,  if  the 
court  think  that  the  applicants  should  be  made  parties, 
how  is  the  bill  to  be  amended,  the  parties  to  be  brought 
before  us,  the  pleadings  to  be  filed,  and  the  rights  of  par- 
ties to  be  settled  in  this  court?  How  many  questions  are 
we  to  settle  that  the  Chancellor  has  never  heard  of  in  the 
cuutie  ?  What  will  the  proceeding  be  but  a  bold  and  law- 
le!>s  usurpation  of  original  jurisdiction? 

It  would  be  doing  great  injustice  to  the  learned  and  ac- 
complished counsel  of  the  applicants,  who  has  been  heard 
by  the  court  with  the  highest  satisfaction,  to  suppose 
that  the  difficulty  did  not  present  itself  distinctly  to  his 
mind,  and  it  would  have  been  a  great  relief  to  the  court 
if  he  had  suggested  some  satisfactory  mode  in  which  this 
difficulty  could  have  been  overcome.  Certainly  it  cannot 
be  accomplished  by  this  court's  advising  either  the  coun- 
sel or  the  Chancellor  that  equity  requires  the  pleadings  to 
be  amended.  We  may,  indeed,  after  a  decree  of  reversal, 
give  direction  to  the  Chancellor  for  further  proceedings. 
But  to  advise  or  decree  the  Court  of  Chancery  to  amend 
the  proceedings — not  from  any  matter  apparent  upon  the 
pleadings  or  evidence  in  that  court,  but  from  facts  dis- 
closed originally  in  this  court,  by  evidence  taken  here, 
would  be  alike  unprecedented  and  illegal.  And  how,  it 
may  be  asked,  is  an  amendment  to  be  made  in  the  Court 
of  Chancery,  and  new  parties  to  be  introduced,  while  a 
final  decree  of  that  court  is  standing  unreversed  and  in 
full  force. 

But  admitting  the  right  and  the  propriety  of  the  inter- 
ference of  this  court — waiving  all  formal  objection — look- 
ing solely,  as  the  Chancellor  might  do,  at  the  equity  of 
the  application — assuming,  moreover,  as  true  all  the  facts 
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Stated  by  counsel  without  verification,  is  there  either  ne- 
cessity or  propriety  in  granting  this  motion  ? 

It  is  clear  that  the  cestui  que  trusts  may  be  represented 
by  their  trustees.  True  they  are  not  bound  to  defend  them ; 
but  in  point  of  fact  the  trustees  have  appeared  and  de- 
fended  this  suit.  The  main  point  in  controversy,  involv- 
ing the  extent  of  the  complainants'  rights  under  the  first 
mortgage,  have  been  heard  and  decided  by  the  Chan- 
cellor. It  is  not  suggested  that  the  trustees  have  violated 
their  duty,  or  have  refused  to  defend,  or  that  they  are  hos- 
tile to  the  interests  of  the  cestui  que  trusts^  or  have  taken 
any  course  to  prejudice  the  rights  of  the  bondholders. 

Nor  have  the  bondholders  been  taken  by  surprise. 
Though  nonresidents,  they  were  early  apprized  of  the 
existence  and  progress  of  the  suit.  Some  of  the  heaviest 
bondholders  are  witnesses  in  the  cause,  as  well  as  officers 
of  the  corporation,  and  must  have  been  acquainted  with 
its  progress;  and  there  is  good  reason  to  believe  that 
every  available  defence  would  have  been  resorted  to,  to 
protect  their  own  rights,  and  consequently  the  rights  of 
all  the  other  bondholders  of  the  same  class  and  having 
the  same  interests. 

Under  such  circumstances,  it  would  neither  be  just  nor 
equitable  to  arrest  the  complainants'  case,  after  years  of 
litigation,  on  the  eve  of  a  final  hearing,  upon  the  ground 
that  the  cestui  que  trusts  may  have  some  ground  of  equit- 
able defence  which  the  trustees  have  failed  to  present. 

The  bondholders  are  represented  by  and  may  defend 
in  the  name  of  their  trustees.  It  has  not  been  suggested 
that  any  objection  would  be  made  by  the  trustee  to  this 
course ;  and  if  such  objection  be  made,  the  court  will  per- 
mit the  cestui  que  trusts  to  be  heard  by  their  counsel  upon 
the  argument  of  the  cause. 

The  motion  must  be  denied. 


512       COURT  OF  ERRORS  AND  APPSAL&    [Ifim 

New  Jersey  Franklinite  Co.  ••  Anet. 


Between  The  New  Jersey  Franklinite  Company,  appel- 
lants, and  Oakes  Ames,  respondent. 

The  New  Jeney  FraDklinite  Compauy  executed  a  mortgmge  to  the  compliiu* 
ant,  which  embraced  by  mittake,  as  was  alleged  by  the  compeDy,  certaio 
ores,  and  which,  by  the  agreement  of  the  parties,  were  to  have  been  ei* 
cepted.  The  compauy  afterwards  conveyed  the  mortgage  premises,  ioclud* 
ing  the  ores,  to  certain  persons  in  trust,  as  a  mortgage  security  for  oertsiu 
bnuJs,  to  be  issued  by  the  company.  It  did  not  appear  that  the  bonds  hsd 
been  actually  issued.  A  bill  of  foreclosure  being  exhibited,  tha  tnistees,  by 
answer  aud  cros»>bin,  set  up  the  mistake,  and  claimed  exemption  of  the 
ores.  Held — 

That  equity  grants  relief  in  cases  of  mistake  in  writtoo  iostruments  to  prevent 
manifest  injustice  and  vrongj  and  that  if  this  end  is  not  aooomplished,  there 
is  no  ground  for  relief. 

That  even  if  it  had  satisfactorily  appeared  that  the  mortgage  embraced  bjr 
mii»take  more  pru[>erty  than  the  parties  intended  it  to  cover,  the  mortgagee 
could  not  be  compelled  to  relinquish  any  part  of  his  security.  The  deffod- 
ants,  if  they  seek  equity  at  the  hands  of  the  court,  must  do  equity,  viz.  tber 
must  pay  the  money  honestly  due  the  complainants. 


The  opinion  of  the  Chancellor  in  this  case  will  be  found 
antc^  66. 

/.  W.  Scudder,  for  appellants. 

B,  S.  Hamiltojij  for  respondents. 

The  opinion  of  the  court  was  read  by 

Green,  C.  J.  A  bill  is  filed  by  Oakes  Ames  to  foreclose 
a  mortgage,  given  by  the  New  Jersey  Franklinite  Com- 
pany to  Ames,  for  ?50,000.  The  mortgage  is  dated  X^o- 
vember  2d,  1853.  The  entire  principal,  with  a  large 
arrear  of  interest,  is  due  upon  the  mortgage.  The  defend- 
ants claim  that  the  mortgage  covers  more  property  than 
it  was  intended  to  cover,  and  they  ask  that  the  mistake 
be  corrected,  and  that  part  of  the  mortgage  premises  be 
relieved  from  the  lien  of  the  mortgage. 
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It  i8  not  clear  tUfet  the  mistake  is  established  with  suf- 
ficient certainty  to  entitle  the  parties,  under  any  circum- 
stances, to  the  relief  asked  for. 

But  admitting  that  the  mistake  is  clearly  established, 
ought  the  court  now  to  relieve  agWnst  it  ?  Equity  grants 
relief  in  cases  of  mistake  in  written  instruments  to  jyre- 
vent  manifest  injustice  and  vormg.  If  this  end  is  not  accom- 
plished there  is  no  ground  for  relief.  But  what  injustice 
or  wrong  is  to  be  prevented  by  reforming  the  mortgage  ? 
The  mortgage  is  dated  the  2d  of  November,  1853.  It 
was  given  to  secure  to  the  mortgagee  the  payment  of 
$50,000,  by  instalments,  with  interest  from  the  date  of 
the  mortgage,  payable  semi-annually.  With  the  excep- 
tion of  one  semi-annual  instalment  of  interest,  nothing 
has  been  paid  upon  the  mortgage.  The  whole  principal, 
with  an  accumulation  of  nearly  $14,000  of  interest,  re- 
mains due.  The  defendants  have  utterly  failed  to  per- 
form the  contract  upon  their  part  to  the  great  prejudice 
of  the  complainant.  There  is  a  large  debt  honestly  due 
to  the  complainant.  The  property  of  the  defendants, 
whether  covered  by  the  mortgage  or  not,  ought  in  law 
and  in  equity  to  be  appropriated  to  pay  that  debt.  Why, 
then,  should  equity  reform  the  contract,  even  though  un- 
intentionally the  mortgage  was  made  to  cover  more  than 
was  originally  proposed  ?  The  defendants  come  asking 
equity  at  the  hands  of  the  court;  let  them  then  do  equity 
by  fulfilling  the  contract  on  their  part. 

Mere  delay  in  seeking  to  reform  the  contract  is  no  bar 
to  relief  where  the  rights  of  parties  are  not  aftected.  But 
in  this  case  the  defendants  sufiered  the  security  to  stand 
upon  the  whole  property  for  years,  and  thus  held  out  the 
strongest  inducement  to  the  complainant  to  forbear  the 
collection  of  his  debt.  They  have  gained  all  the  advan- 
tage which  the  additional  security  in  the  hands  of  the  mort- 
gagee could  afford  them,  and  now,  when  he  calls  for  pay- 
ment, they  ask  to  deprive  him  of  that  security. 

As  between  the  Franklinite  Company  and  Ames,  there 
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is  no  equity  to  entitle  them  to  a  refofmation  of  the  con- 
tract, and  to  have  their  property  relieved  from  the  pay- 
ment of  a  just  debt. 

But  it  is  said  that  the  holders  of  the  bonds  secured  by 
the  second  mortgage  are  entitled  to  be  relieved  against 
the  mistake.  But  were  those  bonds  ever  in  point  of  feet 
issued  ?  The  answer  of  the  trustees,  as  stated  by  the 
Chancellor,  does  not  allege  that  any  bonds  had  been  is- 
sued, but  merely  that  the  mortgage,  or  deed  of  trust,  was 
executed  to  secure  certain  coupon  bonds,  not  exceeding 
3300,000,  to  be  issued  by  the  company.  The  answer  was 
filed  December  Slst,  1856,  and  if  the  bonds  had  then 
been  issued  to  bona  fide  holders,  it  is  remarkable  that  the 
answer  should  not  have  disclosed  so  material  a  fact.  The 
cross-bill  of  the  company  does,  indeed,  state  that  they  is- 
sued bonds,  amounting  in  the  aggregate  to  $300,000,  the 
payment  of  which  was  secured  by  a  mortgage,  or  deed  of 
trust,  bearing  date  on  the  1st  of  September,  1855.  It 
states  when  the  mortgage  is  dated,  but  is  entirely  silent 
as  to  the  time  of  issuing  the  bonds.  That  bill  is  filed  on 
the  13th  of  May,  1857. 

If  the  bonds  were  issued  subsequent  to  the  time  of  fil- 
ing the  answer  of  the  trustees  they  were  issued  pendente 
lite,  and  the  holders  could  acquire  no  rights  which  did  not 
exist  at  the  commencement  of  the  suit 

Nor  is  there  any  satisfactory  proof  that,  even  now,  one 
of  those  bonds  is  in  the  hands  of  a  bona  fide  holder  for 
value.  The  cross-bill  states  that  $300,000  were  then  is- 
sued. The  president  of  the  company,  who  was  examined 
in  March,  1858,  testifies  that  $118  had  been  issued.  But 
when  issued,  and  whether  to  bona  fide  holders,  does  not 
appear. 

The  decree  of  the  Chancellor  must  be  aflirmed. 
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The  decree  of  the  Chancellor  was  affirmed  by  the  fol- 
lowing vote : 

For  affirmance — Chief  Justice,  Judges  Combs,  Ogden, 
Swain,  Vredenburgh,  Clawson,  Haines,  Risley,  Valen- 
tine, Wood. 

For  reversal — Judges  Cornelison,  Van  Dyke. 


Between  Henry  Robinson  and  others,  appellants,  and 
David-  C.  TJrquhart  and  others,  respondents. 

Urqohart  applied  for  a  loan  of  1 10,000,  through  his  agent,  Filling,  to  John  B. 
Myers,  one  of  the  firm  of  Myers,  Glaghom  and  Company.  This  arrange- 
ment was  effected :  viz,  John  B.  Myers  exchanged  four  of  the  notes  of  his 
firm,  of  $2500  each,  payable  in  six  months,  for  Filling's  notes  of  like  tenor,  the 
notes  of  the  latter  to  fall  due  a  few  days  in  ad  ranee  of  the  firm  notes.  A 
bond  and  mortgage  in  the  amount  of  1 10,000,  executed  by  Urquhart  to  John 
B.  Myers,  was  delivered  as  collateral  security  to  the  notes  of  Filling.  When 
the  notes  of  Pilling  matured,  they  were  taken  up  and  paid  by  the  avails  of 
other  notes  of  Myers,  Claghom  and  Company,  and  were  surrendered  to  him 
in  exchange  of  other  notes  made  by  him.  Again,  when  the  second  set  ma- 
tured, they  were  arranged  in  like  manner.  After  the  last  notes  of  Filling  fell 
due,  and  while  they  remained  unpaid,  the  mortgage  was  assigned  to  a  bona 
^e  purchaser.  The  complainants  were  judgment  creditors  of  Urquhart,  and 
tiled  this  bill  to  set  aside  the  mortgage.  Held-- 

That  the  mortgage  was  valid  and  subsisting  in  the  hands  of  the  mortgagee, 
and  consequently  continued  valid  in  the  hands  of  the  assignee. 

It  ia  a  well  settled  rule,  that  a  mortgagor  may  repledge  the  security  for  any 
lawful  purpose. 

If  the  mortgage  debt  is  paid,  and  if  there  be  no  intervening  encumbrance,  the 
mortgagor  may  use  the  mortgage  again,  and  may  pledge  it  for  another  debt. 

In  many  cases  a  subject  pledged  for  a  debt  may  be  considered  as  security  for 
fatore  loana.— Fer  Williamson,  C. 


This  cause  was  heard  in  the  Court  of  Chancery,  in 
February  term,  1858,  on  the  pleadings  and  proofs.  By 
the  decree  the  bill  was  dismissed^  but  tlie  taxed  coMs 
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were  ordered  to  be  paid  out  of  the  fund  in  coart.  Both 
parties  appealed  from  this  decree.  The  testimony  was 
very  voluminous,  but  the  material  facts  are  stated  in  the 
opinions  delivered.  The  Chancellor  furnished  the  follow- 
ing opinion,  as  containing  the  reasons  of  his  decree. 

Williamson,  C.  The  only  matter  of  interest  to  the 
parties  is  in  reference  to  the  validity  of  the  ten  thousand 
dollar  mortgage.  If  that  is  a  valid  and  subsisting  security 
in  the  hands  of  E.  M.  Davis,  it  absorbs  all  the  money  in 
court,  ?7638.05,  and  which  is  all  the  property  involved 
in  this  suit. 

On  the  27th  of  December,  1853,  David  C.  Urquhart 
executed  his  bond  to  Johh  B.  Myei«,  conditioned  to  pay 
him  $10,000  in  one  year  from  the  date  thereof,  with  in- 
terest payable  half-yearly.  Of  the  same  date,  Urquhart 
and  his  wife  executed  a  mortgage  on  the  "  Bloomfield 
farm,''  in  Delaware  township,  in  the  county  of  Camden, 
to  secure  the  payment  of  the  money  mentioned  in  the 
bond,  according  to  the  condition  of  the  same.  The  bond 
and  mortgage  were  delivered  to  John  B.  Myers.  On  the 
26th  of  September,  1855,  John  B.  Myers  assigned  the 
bond  and  mortgage  to  Edward  M.  Davis.  On  the  28th 
day  of  November,  1856,  the  complainants  recovered  a 
judgment  against  Urquhart  for  $2359.45,  and  caused  an 
execution  to  be  issued,  and  a  levy  made  upon  the  Bloom- 
field  farm.  The  mortgaged  property  has  been  sold  under 
a  decree  of  this  court,  upon  a  bill  filed  on  several  mort- 
gages prior  in  date  to  the  ten  thousand  dollar  mortgage, 
and  the  surplus,  which  I  have  before  mentioned,  has  been 
brought  into  this  Court.  The  bill  seeks  to  get  the  mort- 
gage out  of  the  way. 

The  gravamen  of  the  complaint  is,  that  the  mortgage  is 
kept  on  foot  fraudulently.  I  shall  examine  the  case  in  the 
three  aspects  in  which  it  was  presented  on  the  argument 
I  do  not  feel  the  strongest  confidence  that  I  have  reached 
the  truth  of  this  case.   There  is  no  end  to  the  evideoee 
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and  the  exhibits.  This,  however,  is  the  smallest  part  of 
the  difficulty.  There  is  so  much  contradiction  in  the  tes- 
timony, so  many  enigmas  and  mysteries  in  the  exhibits, 
and  in  the  transactions  to  which  they  relate,  which  re- 
quire solution,  and  so  many  explanations  attempted  to  be 
made  by  witnesses,  which  only  tend  to  make  the  confu- 
sion worse  confounded,  that  it  is  very  difficult  to  feel  any 
degree  of  assurance,  after  a  most  laborious  search  for  the 
truth,  that  you  have  been  successful  in  finding  it.  In  de- 
ciding the  case,  I  have  felt  myself  bound  to  disregard  en- 
tirely the  testimony  of  both  Urquhart  and  Pilling,  except 
as  to  facts  where  they  are  corroborated  by  other  evidence. 
Their  general  characters  for  truth  and  veracity  are  im- 
peached by  a  number  of  witnesses.  But  I  do  not  reject 
their  evidence  on  account  of  such  impeachment  alone.  It 
is  their  evidence,  in  connection  with  their  own  testimony, 
that  has  driven  me  to  the  conclusion.  They  are  men  who 
for  a  number  of  years  have  been  engaged  in  extensive 
mercantile  transactions  in  the  city  of  Philadelphia ;  and 
yet,  according  to  their  own  stories,  they  have  endeavored, 
by  all  the  arts  and  contrivances  which  their  ingenuity 
could  suggest,  to  overreach  everybody  they  ever  dealt 
with,  and  at  the  same  time,  wherever  the  opportunity 
offered,  to  circumvent  each  other.  I  would  not  express 
this  opinion  of  these  witnesses  were  it  not  from  the  fact, 
that  the  position  they  occupy  in  the  cause  compels  me  to 
do  80.  If  full  credit  is  to  be  given  to  their  evidence,  the 
complainants  must  necessarily  succeed.  This  credit  I  can- 
not give.  It  would  have  been  much  more  agreeable  to 
my  disposition  to  have  reconciled,  if  possible,  the  nu- 
merous contradictions  and  inconsistencies  apparent  upon 
the  face  of  their  testimony  and  from  undisputed  facts  in 
the  case. 

The  complainants  insist— first,  that  this  mortgage  was 
paid  and  satisfied,  while  in  the  hands  of  John  B.  Myers, 
by  payment  of  the  debt  it  was  given  to  secure ;  second, 
that  if  the  debt  for  which  the  mortgage  was  given  was 

Vol.  I.  2  X 
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once  paid,  the  mortgage  could  not  be  kept  on  foot  to  se- 
care  any  other  debt,  and  that  consequently  its  assignment 
to  E.  M.  Davis  was  a  nullity ;  third,  that  the  mortgage 
was  kept  alive  for  the  purpose  of  aiding  Urqahart  to  de- 
fraud  his  creditors. 

Was  the  mortgage  debt  paid  while  the  mortgage  was 
in  the  hands  of  John  B.  Myers  so  to  extinguish  and 
make  it  invalid  as  a  security?  Urquhart  wished  to  make 
a  loan  of  $10,000,  and  for  this  purpose  made  application 
to  Ellis  Pilling,  who  was  a  broker,  to  negotiate  it  for  him. 
This  was  effected  through  John  B.  Myers,  a  member  of 
the  firm  of  Myers,  Claghorn  and  Company.  The  agree- 
ment with  Myers  was,  that  he  should  exchange  four  notes 
of  his  firm,  of  $2500  each,  payable  six  months  after  date, 
for  Filling's  notes  of  like  tenor,  except  that  they  shonid 
fall  due  a  few  days  before  the  notes  advanced  by  Myers, 
so  as  to  put  him  in  funds  to  meet  the  notes  which  he  had 
advanced,  when  they  fell  due. 

It  was  farther  agreed  that  Pilling  should  deposit  col- 
laterals with  Myers  to  secure  the  former's  notes.  To  cany 
out  this  arrangement,  the  notes  were  exchanged,  on  the 
14th  of  January,  1854,  and  there  was  placed  in  Myers* 
hands,  as  collaterals,  the  $10,000  bond  and  mortgage,  a 
mortgage  of  $5000,  which  is  known  throughout  the 
cause  as  the  $5000  Kensington  mortgage,  and  notes 
against  several  individuals  and  firms,  amounting  in  the 
aggregate  to  $8792.50.  These  securities  all  belonged  to 
Urquhart.  They  were  delivered  by  him  to  Pilling,  and  by 
Pilling  to  Myers,  except  the  $10,000  mortgage,  about 
which  there  is  some  dispute  as  to  whether  its  delivery  to 
Myers  was  by  Pilling  or  by  Urquhart  himself.  It  is  but  of 
little  consequence,  however,  as  all  parties  understood  that 
the  loan  was  for  Urquhart,  and  was  made  through  Pilling, 
as  his  agent,  and  that  all  the  securities  were  advanced  by 
Urquhart*  Myers  gave  his  receipt  to  Pilling  for  his  notes 
and  the  securities,  in  which  it  was  stated  that  the  notes 
advanced  were  for  PiUing'a  aweommodatioii,  and  tbat  tbe 
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deposit  of  securities  was  made  by  him.  But  this  receipt 
could  not  change  the  real  character  of  the  transaction. 
Urquhart  then  gave  his  notes  to  Pilling  of  like  amount 
and  tenor  as  the  notes  which  Pilling  had  given  to  Myers, 
and  then  Pilling  delivered  to  Urquhart  the  notes  which 
tlie  former  had  received  of  Myers.  Filling's  notes  became 
payable  on  the  18th  of  July ;  the  notes  of  Myers,  Clag- 
horn  and  Company  fell  due  three  days  afterwards.  On  the 
14th  of  July,  in  order  to  enable  Pilling  to  meet  his  notes, 
Myers  made  with  him  an  exchange  of  notes  at  five  months, 
and  dated  June  17th,  1855 ;  and  as  additional  security  to 
those  already  deposited,  Pilling  deposited  with  Myers  a 
mortgage  of  five  thousand  dollars  on  lands  in  Camden, 
New  Jersey,  and  which  is  designated  as  the  brick  yard 
mortgage,  and  a  ground  rent  security  of  a  thousand  dol- 
lars. On  the  15th  of  November,  Pilling,  being  unable  to 
meet  his  notes,  which  then  fell  due,  another  exchange 
was  made  of  notes  at  four  months.  Three  last  notes  of 
Pilling  were  never  paid  until  E.  M.  Davis  paid  to  Myers 
ten  thousand  five  hundred  dollars,  and  took  an  assign- 
ment of  the  $10,000  mortgage,  on  the  26th  of  September, 
1855. 

The  complainants  insist  that  this  mortgage  was  placed 
with  Myers  as  a  security  for  Pilling's  notes,  which  fell 
due  on  the  13th  of  July,  and  that  when  the  notes  were 
paid  the  security  was  released.  We  have  seen  how  the 
notes  were  paid — ^that  the  debt  was  not  actually  paid,  but 
its  time  of  payment  extended  four  months.  If  Urquhart 
had  stood  merely  in  the  light  of  a  security,  a  guarantor, 
and  Myers  had  given  time  to.  the  principal  without  the 
consent  of  Urquhart,  the  latter  might  then,  with  some 
show  of  law,  if  not  of  equity,  set  up  that  his  security  was 
discharged.  But  Urquhart  had  this  money  in  his  pocket. 
He  had  given  his  notes  to  Pilling  for  it.  He  certainly  can- 
^uot  come  into  a  court  of  equity,  and  without  showing 
Ithat  he  has  refunded  that  money,  complain  of  the  exteu- 
aiou  of  time  which  the  creditor  has  given  for  the  pay- 
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nient  of  the  debt,  and  claim  a  right  to  keep  the  moDCv, 
and  have  the  security  also.  If  there  is  anything  in  the 
maxim,  that  he  who  claims  equity  must  do  equity,  it  cer- 
tainly is  applicable  here.  But  I  think  it  is  proved  beyond 
a  doubt  that  the  extension  of  the  time  of  payment  was 
made  wath  Urquhart's  consent.  His  permitting  his  own 
notes  to  remain  in  Filling's  hands  unprovided  for,  and 
thevi  furnishing  the  two  additional  securities,  the  brick 
yjuxi  mortgage  and  the  ground  rent  security,  by  which  the 
92Ktension  of  the  debt  was  effected,  with  many  other  cir- 
/"cumstances,  furnish  conclusive  evidence  that  the  several 
renewals  of  notes  between  Myers  and  Pilling  were  with 
his  consent,  as  they  certainly  were  for  his  benefit.  He 
was  transacting  other  business  frequently  with  Myers, 
and  in  constant  intercourse  wuth  him.  Ho  was  the  close 
companion  and  friend  of  Filling,  and  in  business  with  him 
daily.  He  never  asked  for  the  mortgage.  He  never  com- 
plained of  the  transaction.  There  are,  besides  these,  a 
great  many  circumstances  in  this  transaction,  which  was 
on  foot  during  a  period  of  two  years,  which  show  most 
conclusively  that  whatever  was  done  by  Pilling  in  this 
business  was  with  the  knowledge  and  approbation  of  Ur- 
quhart. 

But  the  complainants  further  insist,  that  Myers  was  in 
funds,  furnished  by  Urquhart,  when  Pilling's  first  notes 
became  due.  Admitting  this  to  be  so,  the  fects  to  which 
I  have  alluded  are  sufficient  to  show  that  those  funds,  if 
any,  were  difierently  appropriated,  and  that  the  debt 
which  the  mortgage  was  given  to  secure  was  not  dis- 
charged with  such  funds,  but  the  debt  was  kept  on  foot, 
and  its  time  of  payment  extended,  with  Urquhart's  con- 
sent. But  there  is  no  proof  that  Myers  was  in  funds.  The 
contrary  is  apparent.  None  of  the  mortgage  securities 
were  ever  discharged.  There  remained  nothing  else  but 
the  notes.  There  is  no  proof  that,  on  the  13th  of  July, 
1854,  any  one  of  these  notes  was  paid.  Daring  the  whole 
period  they  remained  in  Myers'  hands  he  received  upon 
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them  $2896,76.  Four  of  them,  amounting  to  $3181,  Ur- 
quhart  says,  in  his  testimony,  he  received.  The  rest  of 
the  notes,  and  the  cash  received  upon  them,  were  de- 
livered to  Pilling. 

There  is  evidence  enough  to  show  that  the  disposition 
made  of  these  collaterals  was  with  Urquhart*s  full  con- 
currence ;  and  that  it  was  not  until  a  very  late  period  that 
the  thought  occurred,  or  was  suggested  to  Urquhart  or 
Pilling,  that  there  was  anything  received  on  these  collate- 
rals to  pay  the  mortgage  debt.  There  is  proof  in  abun- 
dance that  at  the  date  of  the  assignment  to  Davis  the 
mortgage  debt  was  unpaid.  In  addition  to  all  this,  on 
the  17th  of  February,  1854,  Pilling  gave  to  Myers  a  writ- 
ing, by  which  he  agreed  that  all  collaterals  then  deposited 
by  him  with  Myers,  or  Myers,  Claghorn  and  Company, 
or  that  should  thereafter  be  deposited,  might  be  held  by 
him  and  them  for  the  payment  of  any  indebtedness  of 
every  description  then  due  or  thereafter  to  grow  due; 
and  that  if  at  any  time  they  should  be  dissatisfied  with 
any  of  said  collaterals,  they  might,  on  five  days'  notice  to 
him  in  writing,  sell  the  same  at  public  or  private  sale, 
and  apply  the  same  to  his  indebtedness.  This  agreement 
w^as  made  with  Urquhart's  consent.  He  is  one  of  the 
subscribing  witnesses  to  it  It  is  true  that  the  mere  fact  of 
a  person's  being  a  subscribing  witness  to  an  instrument 
of  writing  is  no  evidence  that  its  contents  are  known  to 
the  witness.  It  is  not  prima  fack  evidence  of  such  know- 
ledge. Pilling  swears  that  Urquhart  did  not  know  its 
contents.  He,  then,  was  entering  into  a  written  agree- 
ment fraudulently  to  use  securities  which  were  in  his 
hands  in  trust  for  a  particular  purpose,  and  with  a  cun- 
ning, rarely  excelled,  getting  the  apparent  consent  of  his 
cestui  que  trust  to  his  use  of  them,  by  obtaining  his  signa- 
ture as  a  subscribing  witness  to  the  very  instrument  by 
which  be  made  a  pledge  of  the  securities.  Myers  knew 
the  securities  belonged  to  Urquhart,  and  that  his  consent 
WAS  necessary.    It  is  not  hinted  that  Myers  contemplated 
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any  frond.  Pilling  confesses  whatever  infamy  there  is  he 
must  bear  it  all.  He  confesses  to  the  twofold  fraud,  of 
betraying  his  trust  in  converting  to  his  own  use  these  se- 
curities, and  of  imposing  in  this  artful  manner  upon  the 
person  with  whom  he  pledged  them.  I  do  not  know 
which  places  Pilling  in  the  worse  position,  to  let  him 
stand  convicted  by  his  own  testimony  of  a  transaction  so 
infamous,  or  to  discharge  him  of  the  infamy  by  discredit- 
ing him  as  a  witness.  But  Urquhart  sustains  him,  and 
swears  he  did  not  know  the  contents  of  the  paper.  I 
cannot  go  through  all  this  evidence  to  collate  the  facts; 
his  acts  and  declarations,  oral  and  in  writing,  which  go 
either  to  show  he  did  not  know  the  contents  of  this  paper, 
or  to  place  him  in  a  worse  position  than  if  we  disbelieve 
him  on  this  point.  We  have  a  disinterested  witness,  and 
one  who  stands  uuimpeached.  Charles  Murphy  was  a 
subscribing  witness  to  the  paper  with  Urquhart.  The 
paper  is  in  his  handwriting,  and  was  dictated  by  Pilling. 
He  says  they  were  all  together  in  the  store  when  it  was 
executed,  and  that  it  was  read  over  and  understood  by 
the  parties  at  the  time. 

I  consider  it  as  proved  that  this  mortgage  was  pledged, 
with  Urquhart's  consent,  to  secure  any  indebtedness  of 
Pilling  to  Myers,  Claghorn  and  Company  or  to  Myers. 
It  is  not  disputed,  that  at  the  time  of  the  assignment  to 
Davis,  the  balance  of  accounts  between  Pilling  and  the 
firm  made  the  former  their  debtor  for  $15,228.90.  Be- 
sides the  agreement,  there  was  a  strong  equity  that  the 
mortgage  should  stand  as  a  security  for  this  balance.  It 
all  grew  out  of  business  transactions,  carried  on  with  the 
firm  by  Urquhart  through  Pilling.  There  was  a  dispute 
between  Pilling  and  Urquhart  as  to  the  accounts  between 
them ;  but  it  finally  was  acknowledged  by  Urquhart  that 
he  was  the  debtor,  to  an  amount  exceeding  $10,000.  The 
original  loan  was  the  foundation  of  the  debt,  and  there 
was  therefore  an  equity,  as  between  all  the  parties,  inde- 
pendent of  the  agreement,  that  the  mortgage  should  staod 
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as  a  security  for  the  debt  which  was  owing  to  Myers, 
Claghom  and  Company. 

But  the  complainants'  counsel  take  another  position. 
They  insist  that  the  debt  having  been  paid,  the  mortgage 
thereby  became  satisfied  and  a  nullity,  so  that  it  could 
not  be  made  efficacious  as  a  security  for  another  debt, 
even  with  the  consent  of  the  mortgagor.  In  the  first 
place,  I  think  it  clearly  proved  that  the  mortgage  debt 
was  not  paid.  But  if  it  was  actually  paid,  the  proposi- 
tion of  the  counsel  is  not  correct.  A.  makes  a  mortgage 
to  B.  to  secure  his  bond  for  five  thousand  dollars,  in  one 
year.  B.,  instead  of  giving  A.  the  money  upon  the  bond, 
lends  him  $5000  upon  his  promissory  note,  at  three 
months.  It  is  insisted  that  the  mortgagor  cannot  renew 
the  rote  without  releasing  the  security,  and  that  if  the 
note  ifc  paid  the  mortgagor  cannot  repledge  the  mortgage 
for  another  loan.  To  sustain  such  a  proposition,  the 
counsel  c*ted  a  number  of  authorities,  which  show  that  if 
the  debt  is  paid  the  mortgage  is  paid.  That  is  all  true. 
But  this  does  not  show  that  the  same  debt  may  not  be 
kept  alive  by  renewals  of  the  notes  which  represent  the 
debt,  or  that  when  one  debt  has  been  paid,  and  the  mort- 
gage having  answered  its  purpose  as  respects  that  debt, 
it  may  not  again  be  pledged  as  a  security  for  another 
debt. 

The  mortgage  is  the  property  of  the  mortgagor,  and 
there  is  no  reason  why  he  may  not  make  use  of  it  for  any 
bona  fide  purpose.  A  debtor  may  deposit  his  title  deeds 
to  an  estate  with  his  creditor,  as  security  for  an  antece- 
dent debt  or  upon  a  fresh  loan,  and  thereby  create  an 
equitable  lien,  which  a  court  of  equity  will  enforce. 
Keys  V.  Williams j  8  You.  ^  CM.  55.  A  question  as  to  pri- 
ority of  creditors  is  another  matter.  But  a  mortgagor, 
after  he  has  borrowed  money  on  the  mortgage,  cannot 
Bay,  as  between  himself  and  his  creditor,  that  the  mort- 
gage is  invalid.  It  follows,  if  he  can  pledge  it  and  re- 
pledge  it  for  his  own  debt,  he  may  pledge  it  as  f^  aecarity 
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for  that  of  a  third  person.  A  mortgage  is  good  for  future 
advances  where  there  is  no  debt  actually  due,  but  merely 
in   contemplation.    When  the  real  mortgage  debt  has 
been  actually  paid  off,  another  creditor  may  have  the 
right  of  substitution  or  subrogation,  and  the  mortgage  be 
appropriated  to  pay  a  debt  to  which  the  mortgage,  in  its 
origin,  had  no  reference  whatever.     A  court  of  equity 
will  keep  an   encumbrance  alive,  or  consider  it  extin- 
guished, as  may  best  serve  the  purposes  of  justice  and 
the  just  intent  of  the  parties.    Starr  v.  ElliSj  6  J.  C  -ft. 
895 ;  Cheesebrough  v.  Millard^  1  J.  C.  £.  409 ;  Berry  v. 
31ui.  1)1$.  Co.j  2  J.  C.  R.  603 ;  Brinkerhoff  v.  Marvin^  5 
J.  C.  R.  320.    In  James  v.  Johnson^  6  J.  C.  R.  429,  Chan- 
cellor Kent  says :  "  In  many  cases,  a  subject  pledged  for 
a  debt  may  be  considered  as  a  security  for  future  loans. 
Cases  to  this  point  were  referred  to  in  Hendricks  v.  RoUn- 
son  and  Brinkerhoff  \.  Marvin^  2  J.  C.  R.  309,  and  5  J.  C. 
R.  320,  and  I  see  no  objection  to  it,  if  no  intervening 
right  exists  to  prevent  the  justness  of  the  application  of 
the  rule,  and  the  plaintiff  has  no  such  intervening  equity. 
We  are  to  presume  that  further  debts  were  created,  or 
advances  made  on  the  credit  of  this  original  security.    It 
was  a  rule  of  the  civil  law,  as  was  well  shown  by  the  de- 
cision of  the  Supreme  Court  of  Massachusetts,  in  Jarvis  v. 
Rogers^  15  Mass.  Rep.  389,  that  if  the  debtor  pledged  pro- 
perty to  secure  a  debt,  and  afterwards  another  debt  was 
contracted,  the  creditor  might  retain  for  both  debts,  pro- 
vided there  was  nothing  to  negative  the  presumption  of 
an  implied  contract  that  the  pledge  should  be  so  applied. 
If  I  am  correct  in  the  views  I  have  expressed,  it  dis- 
poses of  the  two  first  points  made  for  the  complainants. 
I  think  this  mortgage  was  a  good  security,  in  the  hands 
of  Myers,  for  the  full  amount  of  principal  and  interest 
due  upon  it  on  the  26th  of  September,  1855,  when  he 
made  the  assignment  to  E.  M.  Davis ;  that  it  was  good  not 
only  against  Urquhart  himself,  but  against  his  creditors; 
and  that  there  was  nothing  done  by  Myers,  while  he  held 
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the  mortgage,  which  in  a  court  of  equity  would  give  a 
creditor  of  Urquhart  a  priority  over  the  security.  This 
mortgage,  then,  is  good  in  the  hands  of  Myers'  assignee, 
unless  the  third  proposition  of  the  complainants  can  be 
established,  that  the  assignment  was  taken  under  a  covi- 
nous agreement  to  use  the  mortgage  as  a  cover  to  the 
mortgagor's  property  against  his  creditors.  This  part  of 
the  case  is  not  free  from  doubt  and  difficulty.  There  are 
many  circumstances  which  throw  a  shade  of  suspicion  on 
the  bona  Jides  of  this  assignment  which  have  not  been  ex- 
plained. And  yet  I  ought,  in  connection  with  this  re- 
mark, to  say  that  many  of  these  circumstances  are  of  a 
character  that  could  not  be  explained,  except  by  these 
defendants  themselves,  and  which  they  had  not  the  op- 
portunity of  explaining  in  their  answer.  There  are 
others,  however,  which  they  might  have  explained,  if 
light  was  desirable,  and  of  which  it  is  to  be  regretted  they 
did  not  give  a  full  explanation. 

It  is  impossible  for  me,  in  giving  my  views  of  this  part 
of  the  case,  to  allude  even  to  the  various  aspects  in  which 
it  has  been  presented  by  the  counsel,  or  to  refer  to  all  the 
prominent  facts  which  are  relied  upon  to  sustain  the 
charge  of  fraud.  The  evidence  is  so  voluminous,  and  the 
facts  and  circumstances  relied  upon  so  numerous  and 
complicated,  that  nothing  more  can  be  expected  of  me 
than  a  very  general  glance  at  the  main  features  which 
give  character  to  the  transaction. 

It  is  proper  to  look  first  at  the  pleadings  to  ascertain 
the  specific  charges  which  are  made  by  one  party,  and  the 
denial  or  explanation  given  by  the  other.  The  bill 
charges  that  Urquhart,  being  embarrassed  by  his  debts, 
conceived  the  fraudulent  design  of  hindering,  delaying, 
and  defeating  his  creditors,  by  placing  the  Bloomfield 
cottage  farm  in  the  hands  of  some  confidential  friend  or 
friends;  and  that,  for  the  purpose  of  effecting  such  fraud- 
ulent design,  he  applied  to  the  house  of  E.  M.  Davis  and 
Company  to  aid  him  in  it,  several  members  of  the  said 
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firm  being  his  confidential  friends ;  that  Jonathan  P.  Bur- 
ton, one  of  the  members  of  the  said  firm,  purchased  and 
procured  a  transfer  of  a  judgment  in  favor  of  one  John  J. 
Smjth  against  Urquhart  at  the  insufficient  consideration 
of  seven  hundred  dollars,  the  amount  then  due  upon  the 
same  being  upwards  of  $2300,  by  fraudulently  represen^ 
ing  that  the  mortgage  of  $10,000  was  a  valid  and  subsist* 
ing  encumbrance. 

And  that  shortly  after,  on  or  about  the  21st  day  of  Au- 
gust, 1855,  Urquhart  repaid  to  Burton  the  sum  which  he 
had  advanced  for  the  transfer  of  the  judgment;  and  that, 
notwithstapding  which  repayment,  the  firm  of  E.  M.  Da- 
vis and  Company,  in  order  to  carry  out  the  said  frauda- 
lent  design,  suffered  the  judgment  to  remain  unsatisfied 
and  outstanding  in  the  hands  of  Burton  ;  that  shortly  an* 
terior  to  this  time  the  sheriff*  had  advertised  the  farm  for 
sale,  upon  executions  in  favor  of  the  Smyth  judgment 
and  a  judgment  in  favor  of  one  Francis  Lee,  for  upwards 
of  $3500,  both  of  which  judgments  were  subsequent  to 
the  $10,000  mortgage;  that  the  time  of  said  sale  ap- 
proaching, Urquhart,  the  more  effectually  to  carry  out  his 
fraudulent  design,  procured  an  assignment  of  the  Lee 
judgment  and  execution  to  Charles  M.  Wharton,  a  mem- 
ber of  the  said  firm,  for  the  sum  of  $816,  by  fraudulently 
representing  to  said  Lee  that  the  $10,000  mortgage  and 
Smyth  judgment  were  valid  encumbrances  on  the  Bloom- 
field  cottage  farm.  That  Urquhart,  upon  consultation 
and  advice  between  Davis,  Wharton,  and  himself,  pro- 
cured Wharton  to  attend  the  sheriff"  *s  sale,  and  bid  oflFthe 
farm  for  him,  Urquhart,  for  the  nominal  sum  of  five  dol- 
lars, and  to  take  a  deed  in  the  name  of  Wharton,  but  for 
Urquhart's  benefit.  The  bill  further  charges,  that  Urqu- 
hart, acting  in  concert  with  his  said  confidential  friends, 
on  or  about  the  26th  day  of  September,  eighteen  hundred 
a^ud  fifty-five,  procured  the  $10,000  mortgage  to  be  as- 
signed by  Myers  to  E.  M.  Davis,  for  a  fraudulent,  nomi- 
ipj,  or  insofiicient  consideration,  and  that  the  firm  of  !!• 
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M.  Davis  and   Company  now  fraudulently  set  up  the 
mortgage  and  judgments  as  valid  encumbrances. 

The  fraud,  as  charged  in  the  bill  against  the  individual 
members  of  the  firm  of  E.  M.  Davis  and  Ck)mpany,  is 
certainly  of  a  very  extraordinary  character.  They  are 
not  charged  with  legal  or  constructive  fraud,  with  acts 
although  not  originating  in  any  actual  design  to  injure 
the  complainants,  have  in  fact,  from  their  natural  tend- 
ency, inflicted  a  wrong  upon  them,  for  the  consequences 
of  which  a  court  of  equity  Will  hold  the  defendants  re- 
sponsible ;  but  they  are  charged  with  positive  fraud,  with 
acts  done  malo  animOj  and  which  injuriously  affect  their 
moral  character.  There  is  no  allegation  that  they  had  any 
debt  to  secure,  or  that  they  were  tempted  by  the  prospect 
of  any  future  pecuniary  advantage.  No  motive  whatever 
is  assigned  why  three  members  of  this  firm  consented 
to  lend  themselves,  and  the  name,  reputation,  and  influ- 
of  their  firm,  to  David  C.  Urquhart,  to  aid  him  in  hinder- 
ing, delaying,  and  defrauding  his  creditors.  The  charge  is 
met  by  a  prompt  and  unqualified  denial  by  the  answer, 
and  explains  how  it  happened  that  the  firm  of  E.  M. 
Davis  and  Company  became  involved  in  these  transac- 
tions. 

For  the  sake  of  convenience  and  brevity,  while  looking 
at  the  answer  made  to  the  specific  charges  which  are  re- 
lied upon  as  constituting  the  alleged  fraud,  I  will,  at  the 
same  time,  refer  to  some  portion  of  the  evidence,  both  in 
support  and  denial  of  the  allegations. 

First,  as  to  the  Smyth  judgment.  The  answer  alleges 
that  the  purchase  of  this  judgment  by  Burton  was  an  in- 
dividual matter  of  his  own,  with  which  the  other  mem- 
bers of  the  firm,  individually  or  as  a  firm,  had  nothing  to 
do.  Burton  explains  how  he  came  to  purchase  the  judg- 
ment, and  in  explanation  says,  that  Urquhart  had  as- 
sumed to  pay  him  a  debt,  which  the  firm  of  PartODy 
Hofter  and  Company  owed  him  in  his  individual  capacity, 
of  about  eight  thousand  dollars,  and  in  payment  of  the 
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debt  agreed  to  sell  and  convey  to  him  a  tract  of  land  in 
Camden  county,  adjoining  the  Bloomfield  cottage  fiu'm, 
containing  about  twenty-two  and  a  half  acres  of  land, 
free  and  clear  of  all  encumbrances,  and  represented  that 
the  land  was  unencumbered,  except  a  mortgage  of  $1400, 
and  which  Urquhart  promised  to  pay  and  have  cancelled ; 
that  Urquhart  did,  on  the  7th  of  December,  1854,  give 
him  a  deed  for  the  land  in  payment  of  the  debt ;  that 
afterwards,  on  investigating  the  title,  he  foand  that,  in 
addition  to  the  $1400  mortgage,  the  land  was  encum- 
bered by  the  Smyth  judgment,  and  that  Smyth  had  levied 
on  the  land,  and  threatened  to  sell  it;  that  it  was  under 
these  circumstances  that  he  went  forward  and  purchased 
the  Smyth  judgment.  He  alleges  that  Urquhart  has  never 
paid  or  removed  the  $1400  mortgage,  and  denies  that  he 
ever  paid  him  the  amount  he  advanced  on  the  judgment, 
as  is  alleged  in  the  answer. 

This  explanation  by  Burton  of  his  purchase  of  the 
Smyth  judgment  is  sustained  by  the  evidence,  and  its 
main  features  are  corroborated  by  the  testimony  of  Ur- 
quhart himself.  Urquhart  did  convey  to  Burton  a  tract  of 
land  in  Camden  county,  and  contrary  to  the  warranty  of 
his  deed  and  to  his  agreement,  left  it  encumbered  with 
this  judgment.  It  was  necessary  for  Burton  to  pay  the 
judgment  in  order  to  save  his  land.  It  is  not  true,  as  al- 
leged in  the  bill,  that  Urquhart  afterwards  paid  or  satis- 
fied Burton  the  amount  he  paid  for  the  assignment  of 
this  judgment.  Urquhart  attempts  to  show  that,  by  a 
subsequent  agreement  and  transfer  of  property.  Burton 
agreed  to  hold  this  judgment  for  him;  but  the  impres- 
sion sought  to  be  conveyed  by  the  bill,  that  Urquhart  re- 
paid him  the  seven  hundred  dollars,  is  untrue.  There  is 
no  proof  that  Burton  made  any  false  representations  in 
procuring  the  judgment.  The  plaintiffs  in  the  judgment, 
who  would  be  the  first  to  complain  of  the  wrong,  if  any 
was  committed,  express  no  dissatisfaction  with  the  con- 
duct of  Burton. 
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As  to  the  Lee  judgment,  the  charge  that  it  was  pro- 
cured from  the  plaintiffs  by  false  representations,  does  not 
depend  altogether  upon  the  fact,  whether  the  ten  thou- 
sand dollar  mortgage  and  the  Smyth  judgment  were  sat- 
isfied. Urquhart  says  that  he  falsely  represented  to  Lee 
that  these  encumbrances  did  exist,  and  by  such  represent- 
ations induced  the  plaintiffs  to  take  eight  hundred  and 
sixteen  dollars  for  their  judgment  of  upwards  of  $3500. 
Now  it  is  proved  beyond  all  dispute  that  there  had  been 
a  long  contest  about  this  judgment  debt.  The  matter  was 
compromised ;  judgment  was  entered  for  the  full  amount 
of  $3500,  and  then  Urquhart,  with  his  father-in-law,  gave 
their  joint  note  for  $816,  with  an  agreement  that  if  the 
note  was  paid  it  should  be  in  satisfaction  of  the  judg- 
ment. If  the  note  was  not  paid  then,  Lee  and  Company 
had  a  right  to  enforce  their  judgment  for  the  full  amount. 
The  note  was  not  paid,  and  the  judgment  was  about  be- 
ing enforced.  It  was  in  this  way  that  the  sum  of  $816 
came  to  be  fixed  as  the  amount  which  was  paid  for  the 
judgment. 

But  I  must  say,  it  is  not  satisfactorily  explained  by  any 
of  these  defendants  why  E.  M.  Davis  and  Company  paid 
off  this  judgment.  It  is  admitted,  by  the  bill,  that  Whar- 
ton paid  the  money,  and  took  the  assignment  for  the  firm. 
But  for  what  object  was  it  paid,  and  for  whose  benefit  ? 
E.  M.  Davis  and  Company  held  at  this  time  the  $10,000 
mortgage.  It  was  prior  in  date  to  the  Lee  judgment.  The 
property,  it  is  true,  was  about  to  be  sold  upon  executions 
at  law,  but  such  sale  could  not  affect  the  mortgage  lien 
of  the  defendants.  But,  on  the  other  hand,  even  if  the 
fraud  was  contemplated  which  Urquhart  alleges,  that  the 
property  was  to  be  bought  in  by  one  of  the  members  of 
the  firm,  and  held  for  this  benefit,  yet  it  was  not  neces- 
sary to  pay  $816  to  these  creditors  to  accomplish  that  ob- 
ject, for  their  judgment  was  subsequent  to  the  mortgage. 
It  was  suggested,  by  counsel,  that  Lee  and  Company  in- 
tended to  contest  the  validity  of  the  mortgage,  and  that 
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to  avoid  this  it  was  takeD  up.  K  they  contemplated  any- 
thing of  the  kindy  and  this  constituted  Ae  inducement 
for  the  purchase  of  the  judgment,  it  might  very  easily 
have  been  proved,  and  not  been  left  to  mere  conjectare. 
It  certainly  would  have  been  better  for  the  defendants  to 
have  sworn  to  this  in  their  answer  than  to  have  left  it  to 
be  suggested  by  their  counsel. 

As  to  the  purchase  of  the  farm  by  Wharton  at  the 
sheriff's  sale,  there  is  nothing  to  excite  suspicion  of  anj 
unlawful  design  in  the  mere  fact  of  the  purchase,  or  in 
the  price  he  gave  for  it  It  has  since  turned  out  that  the 
property  was  not  worth  enough  to  pay  the  encumbrances; 
and  if  the  $10,000  mortgage  should  be  sustained  as  valid, 
the  proceeds  in  court  will  pay  but  little  over  one  half  the 
mortgage.  Urquhart  swears  that  the  purchase  was  made 
by  Wharton  upon  an  agreement  made  with  him  that  the 
property  should  be  held  for  his  benefit.  He  states  a  great 
deal  that  was  said  and  done,  in  order  to  show  that  this 
was  a  fraudulent  agreement;  but  in  all  the  particulars 
which  have  a  tendency  to  show  any  fraud  on  the  part  of 
Wharton,  Urquhart  is  contradicted  emphatically  by  a  wit- 
ness whom  Urquhart  swears  he  had  just  retained  as  his 
counsel,  and  who  was  acting  for  him.  But  after  a  most 
diligent  examination  of  all  the  incidents  connected  with 
the  sale,  I  am  forced  to  a  conclusion  that,  notwithstand- 
ing the  denial  of  the  answer,  Urquhart  is  corroborated 
thus  far,  that  Wharton  made  that  purchase  with  an  nn- 
derstanding  that  Urquhart  might  redeem  the  property. 
At  the  request  of  Urquhart,  Wharton  was  sent  over  from 
Philadelphia,  by  E.  M.  Davis  and  Company,  to  attend  the 
sale ;  at  the  urgent  solicitation  of  Urquhart,  he  purchased 
the  Lee  judgment;  it  was  understood  that  Wharton  was 
to  become  the  purchaser  at  the  sale ;  Urquhart  urged  that 
the  sale  should  then  go  on,  while  Wharton  hesitated; 
Urquhart  was  foremost  in  proclaiming  the  encum- 
brances, so  that  the  property  might  not  be  run  up 
against  h\»  bid ;  the  money  Uiat  was  paid  in  briDgiog 
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about  the  sale  was  charged  on  E.  M.  Davis  and  Com- 
pany's books  to  Urquhart.  I  believe  what  Mrs.  Urquhart 
says,  that  when  her  husband  brought  Wharton  out  to  see 
the  farm,  he  was  introduced  to  her  by  her  husband  as  the 
gentleman  that  had  purchased  the  place  for  them,  and 
that  it  was  with  this  understanding  that  Mrs.  Urquhart 
released  to  Wharton  her  right  of  dower.  There  was  no 
fraud  in  such  an  agreement.  It  was  no  injury  to  Urqu- 
hart's  creditors  for  Wharton  to  say,  "  I  will  purchase  the 
property,  and  will  give  you  the  privilege  of  redeeming  it 
by  paying  the  advances."  Mr.  Wharton  had  a  right  to 
make  such  an  agreement  for  the  protection  of  the  firm. 
They  had  the  $10,000 ;  the  property  was  an  inadequate 
security,  and  no  creditor  could  be  injured  by  any  agree- 
ment as  to  such  a  future  disposition  of  the  property.  The 
wrong  does  not  consist  in  making  the  agreement,  but  in 
the  defendants  concealing  it  and  denying  it  in  their  an- 
swer. The  admission  of  the  agreement  would  have 
helped  the  defendants'  case.  It  would  have  explained 
every  feature  in  the  transaction  which  now  remains  un- 
explained and  casts  a  shade  over  its  integrity.  There  is 
no  way  of  explaining  the  particulars  I  have  above  referred 
to  consistent  with  honesty,  except  by  admitting  that  some 
such  agreement  was  made  between  the  parties.  The  in- 
genuity of  counsel  did  not  suggest  any  upon  the  argu- 
ment. 

But  it  is  shown  by  the  bill,  and  admitted  on  all  sides, 
that  there  was  no  fraud  in  the  purchase,  if  the  $10,000 
mortgage  was  a  valid  encumbrance  on  the  property  to 
the  amount  of  its  face.  The  alleged  invalidity  of  this 
mortgage  is  the  foundation  of  the  fraud.  There  is  no- 
thing else  for  it  to  rest  upon.  If  it  was  paid  off  in  the 
hands  of  Myers  then  it  was  invalid.  But  we  have  con- 
sidered this  view  of  the  case,  and  have  reached  to  the 
conclusion  that  it  was  a  valid  mortgage  in  the  hands  of 
Myers,  and  that  his  assignment  would  confer  a  good  title 
upon  his  assignee.    The  answer  alleges,  and  the  defend- 
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ants  prove,  that  when  the  assignment  was  made  to  K  M. 
Davis,  he  paid  to  Myers  ten  thousand  five  hundred  dol- 
lars. Here,  then,  we  have  the  whole  case  made  by  the 
complainants*  bill  as  to  the  mortgage  disproved.  The  alle- 
gation is,  that  the  mortgage  was  paid  ofi'  while  in  the  hands 
of  Myers,  and  was  afterwards  assigned  to  E.  M.  Davis, 
for  a  fraudulent,  nominal,  or  insufficient  consideration. 

The  defendants  prove  that  it  was  not  paid  off  while  in 
the  hands  of  Myers,  and  that  the  consideration  they  paid 
was  §10,500. 

This,  I  think,  disposes  of  the  case  of  actual  fraud,  as 
it  is  charged  by  the  pleadings.  Now  the  complainants 
change  their  ground.  They  admit  that  the  ?10,500  was 
paid  by  Davis  for  the  firm  when  he  took  the  assignment ; 
but  they  allege,  that  by  a  previous  arrangement  made  be- 
tween Jonathan  M.  Burton  and  Urquhart,  there  were  at 
the  same  time  transferred  to  different  members  of  the 
firm,  and  to  others  for  their  benefit,  securities  to  the 
amount  of  twenty-eight  thousand  dollars  besides  the 
§10,000  mortgage,  and  that  E.  M.  Davis  and  CompaDj 
were  to  reimburse  themselves  out  of  the  other  securities, 
the  §10,500  they  advanced,  and  keep  the  mortgage  alive 
for  Urquhart's  benefit,  so  as  to  protect  the  property  from  his 
creditors.  This  is  certainly  a  very  different  fraud  from  that 
alleged  in  the  bill.  It  is  true,  where  a  bill  is  filed  to  im- 
peach a  transaction  on  the  ground  of  fraud,  the  complain- 
ant is  not  obliged  to  specify  minutely  the  facts  and  cir- 
cumstances upon  which  he  relies  to  establish  the  fraud. 
These  are  matters  of  evidence.  But  neither  is  a  general 
charge  of  fraud  sufficient.  A  general  statement  of  the 
precise  fkots  is  often  sufficient,  and  the  circumstances 
which  go  to  confirm  and  establish  it  need  not  be  minutely 
charged.  Story's  Eq.  PI,  252.  If  the  circumstances  are 
stated  minutely,  the  complainant  need  not  prove  them 
all,  nor  is  he  confined  to  such  as  are  stated.  But  a  com- 
plainant cannot  charge  a  fraud,  and  set  out  general  facts 
to  sustain  it^  and  when  those  facts  are  disproved  in  M(^ 
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resort  to  others  to  sustain  his  charge.  He  cannot  allege 
that  a  mortgage  has  been  paid  off  by  him,  and  was  kept 
on  foot  to  defraud  his  creditors,  and  that  to  aid  him  in 
this  design,  the  defendant  took  an  assignment  of  the 
mortgage  for  a  nominal  consideration,  and  when  the  de- 
fendant proves  that  the  mortgage  was  not  paid  off  in  the 
hands  of  the  mortgagee,  and  that  he  paid  the  full  face  of 
the  mortgage  as  the  consideration  of  the  assignment,  then 
turn  around  and  prove,  not  a  fraud  consisting  in  the  fact 
that  the  defendant  took  an  assignment  of  a  paid  off  mort- 
gage for  a  nominal  consideration,  but  that  he  took  the  as- 
signment of  a  valid  mortgage,  paying  for  it  a  full  consid- 
eration, but  which  consideration  was  furnished  by  the 
mortgagor  himself  In  the  case  of  Mundy  v.  Knight^  3 
Hare  500,  the  Vice  Chancellor  says,  "  Where  a  bill  alleges 
a  specific  case  as  a  ground  for  relief,  and  then  charges  that 
the  defendant  committed  fraud,  the  court  is  bound  to 
consider  the  general  charge  of  fraud  with  reference  to 
the  particular  allegations.  For  that  there  are  many  au- 
thorities. But  where  the  bill  contains  only  general 
charges  of  fraud,  and  does  not  explain  in  detail  what 
the  nature  of  the  fraud  is,  there  is  more  difiiculty  in  ap- 
plying a  rule."  In  this  bill  the  specific  fraud  is  charged, 
and  the  facts  and  circumstances  which  constitute  it.  The 
charge  must  be  considered  with  reference  to  the  particu- 
lar allegations. 

I  think  I  might  properly  dismiss  this  suit  here,  and  if  I 
consulted  my  convenience  I  would  do  so.  I  have  exam- 
ined the  case,  however,  in  the  new  aspect  in  which  it  has 
been  presented,  with  a  desire  to  do  all  in  my  power  to 
give  satisfaction  to  the  parties. 

This  part  of  the  case  depends  entirely  upon  the  tes- 
timony of  Urquhart.  It  is  said  he  is  corroborated  by  se- 
veral important  papers,  which  are  presented  as  exhibits. 
The  papers  do  not  corroborate  him  at  all.  In  order  to 
make  them  correspond  with  his  story,  he  is  called  upon  to 
interpret  them ;  and  it  is  only  when  he  has  thus  been  per- 
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mitted  to  give  tbem  a  significanej  and  meaning  which 
the  natural  import  of  their  language  does  not  convey 
they  are  made  to  correspond  vrith  his  version  of  the 
transaction. 

He  says,  that  on  the  21st  of  August,  1855,  Burton  and 
himself  entered  into  an  agreement,  by  which  E.  AL  Davis 
and  Company  were  to  advance  to  Myers,  Claghorn  and 
Company  sufficient  money  to  release  certain  securities 
which  they  held  in  their  hands;  that  Urquhart  was  then 
to  have  transferred  to  Burton  two  mortgages  on  property 
ill  Kensington,  one  of  $5000  and  the  other  of  §2000;  the 
Bloomfield  mortgage  of  ?10,000;  the  brick  yard  mort- 
gage of  85000 ;  two  Pitfield  mortgages  of  eight  hundred 
and  twenty-five  dollars  each;  the  Master  judgment  of 
^*>000,  and  bills  receivable  of  the  old  firm  of  Parton, 
Horter  and  Company,  amounting  in  all  to  $38,650 ;  that 
Burton,  on  his  part,  was  to  transfer  or  release  all  claims 
Against  Urquhart,  William  R.  Griers,  William  R.  Griers 
and  Company,  Parton,  Horter  and  Company,  and  Wash- 
ington Horton,  and  to  settle  the  judgment  with  Francis 
Lee.  The  Smyth  and  Lee  judgments  and  the  $10,000 
mortgage  were  to  be  held  for  Urquhart's  benefit  To 
pi'ove  the  truth  of  this  statement,  Urquhart  produces  an 
agreement  signed  by  himself  and  Burton.  It  is  in  the  fol- 
lowing words. 

"  Agreement  made  August  21st,  1855,  between  D.  C. 
Urquhart  and  J.  P.  Burton.  Urquhart  to  have  released 
or  transferred  to  J.  P.  Burton  the  two  mortgages  on  Ken- 
sington ground,  for  seven  thousand  dollars.  Burton  to 
transfer  or  release  all  claims  against  Urquhart,  William 
K.  Griers,  William  E.  Griers  and  Company,  Parton,  Hor- 
ter and  Company,  and  Washington  Horton,  also  settle  with 
Francis  Lee  for  his  claim  against  Urquhart;  and  should 
it  be  deemed  proper  for  securing  any  part  of  the  above 
claims,  to  dispose  of  L'rquhart's  property  in  New  Jersey. 
Burton  will  allow  him,  Urquhart,  the  privilege  of  reselling 
said  property  for  his  own  benefit,  after  complying  with 
the  above  terms  regarding  the  Kensington  mortgages." 
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There  is  nothing  unlawful  on  the  face  of  this  agree- 
ment, and  it  is  only  made  so  by  the  construction  Urqu- 
hart puts  upon  it.  Urquhart  says  the  property  referred 
to  in  the  agreement  as  the  Jersey  property,  which  he  was 
to  have  the  privilege  of  reselling  ,was  the  Bloomfield  pro- 
perty. Griers,  who  is  the  subscribing  witness  to  the  agree- 
ment, says  he  was  present  when  it  was  drawn  up,  and  heard 
all  that  was  said  between  the  parties  in  regard  to  it ;  that 
nothing  was  said  about  any  other  property  than  that  men- 
tioned in  the  agreement;  that  the  Jersey  property  referred 
to  is  the  property  near  Camden  known  as  the  mill  pro- 
perty, which  was  then  about  to  be  sold,  and  for  which 
Urquhart  said  he  had  an  oifer,  with  the  nine  acres  ad- 
joining. The  complainants  rely  upon  what  took  place 
subsequently  as  corroborative  of  Urquhart.  On  the  26th 
of  September  1855,  Myers  assigned  to  E.  M.  Davis  the 
810,000  mortgage  and  the  35000  brick  yard  mortgage, 
and  Davis  paid  him  §10,500.  On  the  same  day,  Myers 
transferred  to  J.  P.  Burton  the  two  Kensington  mortgages 
of  ?5000  and  $2000.  These  three  mortgages  were  depo- 
sited with  Myers  to  secure  a  debt  which  he  alleged  Urqu- 
hart owed  him,  and  he  agreed  to  release  thera  upon  the 
payment  of  ?10,500.  VTtiy  were  the  §5000  and  §2000 
mortgages  assigned  to  Burton  ?  We  have  heard  Urqu- 
hart's  statement,  and  what  answer  is  given  to  it?  Par- 
ton,  Horter  and  Company  were  largely  indebted  to  E. 
M.  Davis  and  Company ;  Urquhart  settled  with  them, 
and  conveyed  to  them  twelve  ground  rents  in  Kensing- 
ton. Where  was  this  mortgage  of  §5000  on  the  property 
which  Urquhart  had  concealed  from  E.  M.  Davis  and 
Company?  He  told  Griers  they  did  not  know  it,  and 
that  it  was  to  be  quietly  removed.  Urquhart  was  also  to 
put  up  certain  houses  which  he  had  contracted  for,  and 
without  which  the  property  was  valueless.  He  said  he 
had  reserved  enough  of  the  assets  of  Partou,  Horter  and 
Company,  a  firm  which  had  failed,  to  enable  him  to  put 
up  the  houses.    In  some  arrangement  between  E.  M. 


536        COUBT  OF  ERRORS  AND  APPEALS.   [Hami 

Robinaon  v.  Urqahart 

Davis  and  Company  and  Barton  the  debt  of  Parton, 
Horter  and  Company  was  charged  to  Barton,  and  he  be- 
came the  owner  of  the  twelve  ground  rents.  It  was  in 
this  way  that  Burton  became  entitled  to  the  Kensington 
mortgages,  and  they  were  transferred  to  him  because  they 
belonged  to  him.  The  evidence  shows  inducement  enoogh 
for  the  advance  of  the  $10,500.  There  was  no  other  way 
in  which  Burton  could  get  the  Kensington  mortgages, 
which  stood  pledged  in  the  hands  of  Myers  for  Urqu- 
hart*8  debts.  As  to  the  Pitfield  mortgages,  the  Master 
judgment,  and  the  bills  receivable,  which  Urquhart  says 
were  to  be  transferred,  there  is  no  evidence  that  they  ever 
were  transferred  to  E.  M.  Davis  and  Company  or  aDv 
member  of  the  firm.  They  were  placed  in  the  hands  of 
Mr.  Gillow,  and  E.  M.  Davis  and  Company  have  had  no- 
thing to  do  with  them.  Pilling  says  he  received  the  se- 
curities from  Urquhart,  and  deposited  them  with  Mr.  Gil- 
low,  and  that  is  all  we  have  of  any  evidence  as  to  how 
they  got  in  Mr.  Gillow's  hands. 

Now  the  only  thing  suspicious,  and  which  was  dwelt 
upou  very  much  by  the  complainants,  and  with  much 
force,  is  the  concealment,  in  the  answer,  of  the  fact  of  the 
transfer  to  Burton  of  the  Kensington  mortgages  at  the 
same  time  of  the  transfer  to  E.  M.  Davis  of  the  810,000 
mortgage.  It  would  seem  to  furnish  a  very  satisfactory 
reason  for  E.  M.  Davis  and  Company's  taking  out  of  their 
business  $10,500  to  advance  for  the  Bloomfield  mortgage. 
The  fact,  that  the  defendants  did  not  disclose  in  their  an- 
swer the  simultaneous  assignments  to  Davis  and  Burton, 
and  give  the  reason  for  the  advance  of  the  $10,500  which 
I  have  suggested,  or  some  other  satisfactory  one,  makes 
me  distrust  somewhat  the  view  I  have  taken  of  the  evi- 
dence. Why  did  Davis  and  Company  advance  $10,500 
upon  the  two  mortgages?  They  prove  the  brick  yard 
mortgage  to  be  worth  only  about  $2000.  Urquhart  gave 
only  $2100  for  the  property.  The  securities  were  certainly 
a  very  scanty  security  for  the  money  advanced  opon  them; 
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and  it  was  bat  a  reasonable  expectation  that  the  defend- 
ants, when  they  had  the  opportunity,  should  have  given 
some  reason,  if  they  had  any  consistent  with  honesty,  for 
adventuring  so  large  a  sum  in  so  unprofitable  a  specula- 
tion, and  for  such  a  man  as  they  have  endeavored  to 
prove  Urquhart  to  be. 

There  are  suspicious  circumstances  about  this  transac- 
tion which  cast  a  shade  upon  it.  There  is  some  propriety 
in  the  remark  of  counsel,  that  the  answer  looks  very 
much  as  if  it  had  been  drawn  rather  with  a  view  of  dis- 
solving the  injunction  than  with  the  expectation  of  fur- 
ther investigation.  Without  declaring  myself  perfectly 
satisfied  that  there  is  no  ground  for  the  bill,  I  will  con- 
tent myself  with  the  conclusion,  that  the  complainants 
have  not  proved  their  case. 

If  the  Bloomfield  cottage  farm  had  not  been  sold,  and 
the  title  was  still  in  Urquhart,  I  should  feel  myself  justi- 
fied in  making  a  decree,  that  the  complainants  might  re- 
deem by  paying  to  the  defendants  the  advances  which 
they  had  made.  When  a  deed  is  sought  to  be  set  aside  as 
voluntary  and  fraudulent  against  creditors,  and  there  is 
not  sufficient  evidence  of  fraud  to  induce  the  court  to 
avoid  it  absolutely,  but  there  are  suspicious  circumstances 
as  to  the  adequacy  of  the  consideration  and  fairness  of 
the  transaction,  the  court  will  not  set  aside  the  convey- 
ance altogether,  but  will  permit  it  to  stand  as  security 
for  the  sum  actually  paid.  Boyd  v.  Dunlap,  1  J.  C.  B.  478. 
But  the  property  in  controversy  is  not  such  as  to  justify 
such  a  decree. 

The  real  estate  has  been  sold  under  prior  encumbrances. 
The  surplus  is  in  court,  and  is  not  sufficient  to  pay  the 
defendants  the  advances  they  have  paid.  If  the  complain- 
ants, however,  are  willing  to  pay  the  defendants  the  dif- 
ference between  the  amount  of  money  in  court  and  the 
principal  and  interest  on  $10,500,  from  the  time  the  de- 
fendants advanced  that  money,  I  will  make  a  decree  to 
give  the  complain:int8  the  benefit  of  the  9^000  brick  yard 
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mortgage.  This  would  be  right  upon  the  plainest  prin- 
ciples of  equity.  The  defendants  say,  in  their  answer, 
that  they  advanced  ?10,500  for  the  assignments  of  the 
Bloomfield  and  brick  yard  mortgages.  They  hold  them 
merely  as  security  for  the  debt.  If  the  debt  is  paid,  the 
complainants  have  no  further  interest  in  the  mortgages, 
and  the  creditors  of  Urquhart  are  entitled  to  them.  I  pre- 
sume the  complainants  do  not  desire  such  a  decree,  as  it 
is  evident  the  two  mortgages  will  not  more  than  pay  the 
defendants'  debt. 

I  shall  therefore  decree  that  the  bill  be  dismissed,  and 
that  the  taxed  costs  of  the  suit  be  paid  out  of  the  fund  in 
court,  and  the  balance  to  the  defendants,  E.  M.  Davis  and 
Company.    I  think  it  is  right  that  the  fund  should  pay 
the  costs.    The  answer  provoked  further  litigation.    It  is 
not  as  full  as  it  should  have  been.    It  does  not  give  the 
true  character  of  the  transaction  connected  with  the  as- 
signment.   It  conceals  the  fact  of  the  assignment  to  Bur- 
ton ;  the  complainants  were  entitled  to  that  fact,  and  the 
reason  for  it.  The  answer  does  not  give  a  satisfactory  rea- 
son for  the  purchase  of  the  Lee  judgment,  and  there  is 
no  satisfactory  explanation  by  the  proofs  taken.  The  pur- 
chase by  Wharton  was  made  with  an  understanding  im- 
plied, if  not  expressed.    The  charges  in  their  books  are 
not  altogether  consistent  with  their  defence.    In  looking 
at  the   evidence,  I  cannot  consider  the  defendants  free 
from  fault. 

P.  L.  Voorhees  and  A.  Browning^  for  appellants. 
T.  H.  DiuUey  and  Attorney  Generaly  for  respondents. 

The  opinion  of  the  court  was  read  by 

Haines,  J.  The  controversy  is  about  the  surplus  money 
remaining  after  the  payment  of  the  amounts  due  upon 
the  mortgages  of  Mr.  Hale  and  of  Captain  Mickle,  and 
as  that  surplus  is  less  than  the  amount  due  on  the  mort- 
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gage  made  to  Myers,  the  only  question  necessary  to  be 
considered  on  the  merits  is  the  validity  of  that  mortgage. 

It  is  admitted  that  the  mortgage  was  executed  for  a 
lawful  purpose,  and  used  as  collateral  security  for  the  pay- 
ment of  the  notes  of  Pilling,  which  he  had  given  to 
Myers,  Claghorn  and  Company  in  exchange  for  their 
notes,  on  which  he  raised  money  for  Urquhart.  Other 
collaterals  were  also  delivered  to  Myers  and  Company  by 
Pilling,  but  they  were  all  furnished  by  Urquhart,  so  that, 
excepting  the  notes  of  Pilling,  Urquhart  furnished  all  the 
securities. 

When  the  notes  of  Pilling  became  due  they  were  paid 
by  the  avails  of  other  notes  made  by  Myers  and  Company, 
and  delivered  to  him  in  exchange  for  other  notes  made 
by  him.  Again,  when  the  second  set  of  notes  matured, 
they  were  paid,  in  like  manner,  by  another  exchange  of 
notes  of  Myers  and  Company  for  those  of  Pilling.  The 
money  advanced  by  Myers  and  Company  was  not  paid 
by  Pilling  or  Urquhart,  nor  does  it  appear  that  it  was 
realized  out  of  any  of  the  collaterals.  The  notes  given 
for  it  were  renewed,  but  as  between  those  parties,  were 
never  paid.  The  debt,  which  is  the  principal,  was  still 
subsisting ;  the  bond  and  mortgage  which  were  held  as 
collateral,  and  which  are  incident,  were  not  discharged. 
In  the  hands  of  John  B.  Myers,  who  held  them  for  the 
the  benefit  of  Myers  and  Company,  they  were  good,  and 
remained  as  a  valid  and  subsisting  lien  on  the  property. 

On  the  26th  September,  1855,  some  six  months  after 
the  notes  given  by  Pilling  became  due,  and  while  they 
were  yet  unpaid,  Edward  M.  Davis  advanced  to  Myers 
910,500,  and  took  an  assignment  of  the  bond  and  mort- 
gage ;  and  it  is  insisted  that  this  assignment  to  Davis  was 
unlawful,  and  that  the  mortgage  could  not  be  continued 
to  secure  a  debt  to  another  person. 

To  this  objection  it  may  be  answered — ^first,  that  a 
mortgage  valid  and  subsisting  in  the  hands  of  a  mortga- 
gee may  be  assigned,  and  continue  valid  in  the  hands  of 
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the  assignee.  The  consideration  of  the  assignment  may 
pay  to  the  mortgagee  the  money  he  had  advanced,  but 
that  cannot  release  the  mortgagor,  who  still  withholds  the 
money  he  received. 

Again,  it  is  well  settled  that  a  mortgagor  may  repledge 
the  securities  for  any  lawful  purpose.  If  he  is  to  pay  the 
debt  for  which  they  were  given,  and  if  there  be  no  inter- 
vening encumbrance,  he  may  use  them  again,  and  pledge 
them  for  another  debt ;  and  if  he  do  use  them,  he  can- 
not complain  that  he  is  required  to  pay  the  debt  for  which 
they  are  so  repledged.  Nor,  in  the  absence  of  fraud,  has 
an  encumbrancer  by  mortgage  or  judgment,  obtained 
after  such  repledgiug,  any  cause  of  complaint. 

The  assignment  of  the  bond  and  mortgage  by  Myers 
to  Davis  was  made  with  the  knowledge  and  consent  of 
Urquhart,  as  is  admitted  by  him  in  bis  certificate,  dated 
October  3d,  1855. 

In  that  certificate  he  acknowledges  that  no  part  of  the 
principal  or  interest  secured  by  that  mortgage  had  been 
theretofore  paid,  but  that  the  whole  amount  thereof  was 
then  yet  due  and  payable. 

If  the  mortgage  was  valid  in  the  hands  of  Myers,  and 
was  by  him  assigned  for  a  valuable  consideration,  as  has 
been  shown,  and  if  it  was  so  assigned  by  the  consent  of 
Urquhart,  as  his  certificate  proves,  it  must  be  held  to  be 
a  good  and  subsisting  claim  in  the  bands  of  Davis ;  and 
against  such  evidence  the  testimony  of  Urquhart  and 
Pilling,  given  in  the  cause,  can  and  ought  to  have  no 
weight.  Their  testimony  in  so  contradictory  to  their  own 
statements,  verbal  and  written,  and  to  the  statements  of 
each  other,  and  so  directly  in  conflict  with  that  of  other 
witnesses,  and  they  are,  upon  their  own  admissions,  so 
reckless  of  truth,  and  so  wholly  devoid  of  integrity,  that 
no  reliance  can  be  placed  on  what  they  say.  As  such  as- 
signee of  the  mortgage,  Davis  had  a  right  to  retain  it  as 
a  lien  on  the  property  until  the  debt  for  which  it  irw 
pledged  was  paid.   He  and  the  firm  for  whom  he  held  it 
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are  not  to  be  prejudiced  by  anything  that  Pilling  or  Ur- 
quhart, without  their  acquiescence,  could  do  or  say  to  de- 
lay or  defraud  creditors  or  to  cheapen  the  property  at  the 
first  sale. 

There  is  no  evidence  that  the  mortgage  was  fraudu- 
lently kept  on  foot,  nor  of  any  motive  or  reason  why 
Davis  and  Company,  who  had  paid  for  it  in  cash,  §10,500, 
should  collude  with  Urquhart  to  defraud  his  creditors, 
and  thereby  put  in  jeopardy  their  own  securities. 

If  the  mortgage  was  a  valid  lien  on  the  property,  there 
was  sufficient  inducement  for  Smyth  and  Lee  to  sell  their 
judgment  at  a  large  discount;  and  the  result  of  the 
8herift''8  sale  under  the  original  mortgage  shows  their 
prudence  in  so  doing;  and  the  creditors  of  Urquhart  were 
not  prejudiced  by  the  fact  of  Burton  and  Wharton  be- 
coming the  purchasers  of  those  judgments. 

Nor  can  any  evidence  of  fraud  be  gathered  from  the 
fact  of  the  purchase  of  the  equity  of  redemption  by 
"Wharton  at  the  first  sheriff^s  sale ;  nor  from  his  taking  a 
release  of  the  right  of  dower  of  Mrs.  Urquhart ;  nor  yet 
from  any  arrangement  to  aflTord  Urquhart  an  opportunity 
to  redeem.  These  were  all  lawful  acts,  and  do  not  of 
themselves,  or  in  connection  with  any  other  facts  in  the 
case,  show  any  fraud  or  collusion. 

The  decree  refusing  to  declare  the  mortgage  and  the 
judgment  void  and  dismissing  the  bill  was  correct,  and 
should  be  affirmed. 

But  Davis  and  Company  have  also  appealed,  and  there- 
by questioned  that  part  of  the  decree  which  ordered  the 
costs  to  be  paid  out  of  the  fund.  That  appeal  is  properly 
here.  It  was  duly  filed,  and  the  usual  deposit  for  costs 
made.  Davis  and  others,  it  is  true,  did  not  print  the 
case,  but  the  other  party  did;  and  no  application  was 
made  to  the  court  for  any  order  respecting  the  printing, 
or  for  any  apportionment  of  the  expense  of  it.  We  must 
therefore  consider  the  matter  which  is  the  subject  of  this 
appeal  finirlj  before  us. 

Vol.  l  2  z 
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The  answer  is  not  as  fall  and  explicit  as  it  might  and 
should  have  been ;  and  the  defendants  omitted,  or  did 
not  satisfactorily  explain,  several  matters  connected  with 
the  assignment  of  the  securities  and  the  purchase  of  the 
Lee  judgment  For  such  omission  they  are  censurable. 
But  the  penalty  of  the  payment  of  the  whole  costs  on 
both  sides  is  too  severe.  It  will  be  a  sufficient  punish- 
ment if  they  are  required  to  pay  their  own  costs  iu  the 
court  below.  That  part  of  the  decree,  therefore,  which 
directs  the  costs  to  be  paid  out  of  the  fund  is  erroneous, 
and  must  be  reversed,  leaving  each  party  to  pay  their  own 
costs  below. 

But  that  part  of  the  decree  which  refused  to  declare 
the  mortgage  and  the  judgment  void,  and  dismissed  the 
bill,  must  be  affirmed,  and  the  costs  of  both  appeals  be 
paid  by  the  appellants,  Robinson  and  Parsons. 

The  court  affirmed  the  decree  of  the  Chancellor  (ex- 
cept as  to  the  part  relating  to  the  costs  below,  which  was 
reversed)  by  the  following  vote : 

For  affirmance — Chief  Justice,  Judges  Combs,  Claw- 
son,  Haines,  Swain,  Vrbbenburgh,  Cornelison,  Ogdes, 
Whelpley,  Wood. 

For  affirmance  in  ioio — Judges  Valbntinb,  Van  Dykr 

For  reversal — ^None, 
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Between  Moses  Ward  and  wife,  appellants,  and  Wil- 
liam 0.  Price,  respondent. 

A  bond  aDd  mortgage  sold  by  the  assignee  of  a  bankrupt  mortgagee,  and 
afterwards  sold  and  transferred  by  the  purchaser  at  such  sale  to  a  third  per- 
hoa,  in  trust  for  the  mortgagor,  cannot  be  enforced  against  a  prior  grantee 
of  the  mortgagor  holding  under  a  deed  with  covenants  of  general  warranty 
and  against  encumbrances. 

Ill  sucli  case  the  proof  of  the  trust  must  be  satisfactory. 


.7.  P.  Bradley^  for  appellants. 

A.  S,  Pennington^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Green,  C.  J.  The  bill  was  filed  by  Price  in  the  court 
below,  to  foreclose  a  mortgage  given  by  William  T.  In- 
graham  to  Elisha  Whittaker,  on  the  23d  of  May,  1836, 
to  secure  the  payment  of  $172.50.  In  1843,  Whittaker, 
the  mortgagee,  became  bankrupt,  the  bond  and  mortgage 
were  sold  by  his  assignee,  and  subsequently  passed  by 
assignment  to  the  complainant.  Ingraham,  the  mortga- 
gor, sold  and  conveyed  the  mortgaged  premises  by  deed, 
with  covenant  of  general  warranty  and  against  encum- 
brances. 

The  sole  defence  is,  that  the  bond  and  mortgage  were 
in  reality  sold  to  Ingraham,  the  mortgagor,  and  that  they 
are  held  by  Price,  the  complainant,  in  trust  for  his  bene- 
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fit.  If  the  fact  be  so,  the  complainant  cannot  recover. 
The  defence  turns  upon  the  proof  of  that  fact.  The  bur- 
then of  proof  is  on  the  defendant. 

Tlie  evidence  does  not  satisfactorily  prove  the  defence. 
The  circumstance  that  the  mortgage  was  purchased  by  a 
brother  of  the  mortgagor  in  his  name,  and  that  it  was  as- 
signed to  his  partner,  renders  it  probable  that  the  purchase 
was  made  for  his  benefit.  But  there  is  no  evidence  that 
the  brother  was  ever  authorized  to  make  the  purchase  for 
the  mortgagor,  or  that  the  mortgagor  were  advanced  one 
dollar  of  the  purchase  money.  On  the  contrary,  the  evi- 
dence is  express  that,  at  the  time  of  the  purchase,  it  was 
expressly  stated  that  the  mortgagor  was  unable  to  raise 
the  money,  and  that  the  money  would  be  paid  by  the 
complainant.  The  mortgagor  himself  testifies  that  the 
money  was  paid  by  the  complainant  for  his  own  benefit, 
mid  that  it  has  never  been  repaid. 

The  defence  is  not  sustained,  and  the  decree  must  be 
affirmed. 

The  decree  of  the  court  below  was  aflSrmed. 
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Between  The  Mayor  and  Common  Council  of  Jersey 
City,  appellants,  and  The  Morris  Canal  and  Bank- 
ing Company,  respondents. 

Uiilefts  iu  cases  entirely  free  from  doubt,  the  Court  of  Appeals  will  not  inter- 
fere with  the  order  of  the  Chancellor  continuing  an  injunction  until  the  final 
hearing. 

The  questions  involved  in  this  case  being  of  great  importance,  and  it  being 
manifestly  the  interest  of  both  parties  that  they  should  be  deliberately  heard 
and  finally  decided,  and  the  court  being  of  opinion  that  the  case  was  not  free 
from  donbt-^held,  that  the  order  of  the  Chancellor  refusing  to  dissolve  the 
injuuctipn  should  be  sustained. 


This  was  an  appeal  from  an  order  of  the  Chancellor 
continuing  an  injunction  till  final  hearing.  The  opinion 
of  the  Chancellor  will  be  found  in  this  volume,  ante  227. 

B.  McClelland  and  A.  0.  Zabtiskie,  for  appellants. 

/.  W.  Scudder  and  F.  T.  Frelinghuysen^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Green,  C.  J.  The  ohgect  of  the  bill  filed  in  this  cause 
is  to  avoid  certain  tax  sales  of  real  estate,  made  under  the 
corporate  authority  of  Jersey  City,  for  taxes  assessed  upon 
the  property  of  the  canal  company,  claimed  by  them  to  l)e 
exempt  from  taxation,  to  restrain  the  city  authorities  from 
perfecting  titles  under  those  sales,  and  to  restrain  the  city^ 
by  perpetual  injanction,  from  assessing  for  taxation  all  pro* 

2x* 


546        COURT  OF  ERRORS  AND  APPEALS.       [Not. 

Mayor  of  Jersey  City  v.  Morris  Canal  and  Banking  Oompany. 

perty  of  the  canal  company  at  Jersey  City,  possessed,  occu- 
pied, and  used  by  the  canal  company  for  the  actual  and  ne- 
cessary purposes  of  canal  navigation.  Upon  the  coming  in 
of  the  answer,  the  defendants  moved  to  dissolve  the  in- 
junction, upon  the  ground  that  the  case  presented  was  not 
a  proper  subject  of  equity  jtirisdiction,  and  that  the  whole 
equity  of  the  bill  was  denied  by  the  answer.  The  Chan- 
cellor, by  his  order,  denied  the  motion,  and  directed  the 
iijj  unction  to  be  coatinued  till  the  final  hearing.  From 
this  order  the  defendants  appealed. 

This  court,  in  the  case  of  Fleischman  v.  Young^  1  Stockt 
ti22,  expressed  its  view  adversely  to  interfering  with  an 
order  of  the  Court  of  the  Chancery  continuing  an  injunc- 
tion till  the  final  hearing,  unless  in  cases  entirely  free 
ti  om  doubt.  Whenever  the  Chancellor  has  regarded  the 
ciise  as  one  of  so  much  doubt  as  to  induce  him  to  retain 
the  injunction  till  final  hearing,  there  is  obvious  proprie- 
ty, in  sustaining  the  order.  Nothing  is  ordinarily  gained 
X(-  the  cause  of  right  or  justice  by  reversing  the  order, 
uliich  puts  it  entirely  out  of  the  power  of  the  court,  upon 
final  hearing,  to  aftbrd  the  relief  sought  by  the  coniplain- 
iir:ts. 

The  questions  involved  in  this  case  are  of  great  import- 
ance, and  it  is  manifestly  the  interest  of  both  parties  that 
tiicy  should  be  deliberately  heard  and  finally  decided. 
A\'ithout  intimating  any  opinion  upon  either  of  the  ques- 
tions, which  may  be  discussed  upon  the  final  hearing,  the 
e(»urt  are  of  opinion  that  they  are  not  so  free  from  doubt 
ji>  to  justify  a  dissolution  of  the  injunction. 

Xo  prejudice  can  result  from  this  course,  except  so  fer 
a^i  it  may  prevent  the  city  from  assessing  the  property  of 
the  canal  company  during  the  pendency  of  the  suit.  To 
fi\  oid  this  objection,  the  injunction  should  be  so  far  mod- 
ified as  to  permit  taxes  to  be  assessed  upon  so  much  of 
tbe  property  of  the  canal  company  as  is  claimed  to  be  li- 
able to  taxation.  The  mere  assessment  of  the  taxes  can 
*  produce  no  prejudice  to  the  company,  all  farther  pro- 
ceedings for  their  collection  being  ei\}oiQed. 
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The  order  of  the  Chancellor  should  be  affirmed  with- 
out costs. 

Court  unanimously  concurs. 

The  order  of  the  Chancellor  was  affirmed  by  the  fol- 
lowing vote : 

For  affirmance — Chief  Justice,  Judges  Combs,  Haines, 
RisLEY,  Van  Dyke,  Vredenburgh,  Wood,  Ogden,  Swain, 
Valentine,  Whelpley. 


Between  The  Mayor  and  Common  Council  of  Jersey 
City  appellants,  and  The  Morris  Canal  and  Bank- 
ing Company,  respondents. 

The  act  iucorporatiog  the  Associates  of  Jersey  City,  after  reciting,  iu  the  pre- 
amble, that  the  associates  had  become  the  proprietors,  by  purchase  from 
Cornelius  Van  Vorst,  of  Powles-hook,  bounded,  Sue.,  and  the  right  and  title 
of  said  Van  Vorst  under  the  waters  of  the  Hudson  river  opposite  the  said 
laud,  as  far  as  the  right  of  the  said  Van  Vorst  extended,  contiE^rred  upon  the 
associates  the  power  to  hold  the  said  land,  with  the  privileges  and  appurte- 
nances, and  to  make  streets,  and  to  order  and  regulate  the  building  of  docks, 
piers,  and  wharves,  &c.  The  associates  had  a  map  made  of  Powles-hook, 
which  is  known  as  Mangin's  map,  and  on  this  is  delineated  Hudson  street 
seventy  feet  in  width,  and  outside  of  this  street,  into  the  Hudsou  river,  are 
delineated  wharves,  piers,  and  bulkheads.  The  legislature  subsequently  in- 
corporated Jersey  City,  the  territorial  boundaries  of  which  coincide  with 
those  of  the  associates.  By  subsequent  legislation,  in  1830,  the  power  to 
make  and  regulate  streets,  wharves,  &c.,  was  taken  from  the  associates,  and 
conferred  upon  the  city  authorities.  In  1828,  the  Morris  Canal  and  Banking 
Company  were  authorized  to  continue  their  canal  to  the  waters  of  the  Hud- 
son, at  or  near  Jersey  City.  Where  the  canal  connects  with  the  Hudson  it  is 
located  within  the  boundaries  of  Mangin's  map.  The  company  at  this  point 
made  a  large  basin  opening  into  the  canal,  which  is  connected  by  two  piers. 
This  basin  occupies  the  south  terminus  of  Hudson  street,  as  represented  on 
Mangin's  map.  The  associates  conveyed  to  the  company  all  their  right  to  the 
land  upon  which  the  canal  was  located.  Hudson  street,  at  the  point  where 
the  befin  was  constructed,  thongh  marked  out  on  the  map  as  a  street,  had 


548         CX)URT  OF  ERRORS  AND  APPBAL&      [Nor. 

Mayor  of  Jeney  City  o.  Morris  Caoal  and  Baokinf  Go. 

been  for  many  years  lying  under  water,  and  bad  never  be«n  actaally  opened 
or  used  as  a  public  highway.  Within  the  last  three  or  four  years  the  com- 
pany had  extended  their  northerly  pier  farther  into  the  Hudson,  and  in  do* 
iiig  so  had  crossed  the  line  which  is  represented  on  said  map  aa  below  low 
water  mark,  and  at  the  end  of  that  pier,  and  in  the  Hudson  river  had  built 
ail  extensive  coal  wharf  fur  the  business  of  their  canal.  The  common  oonn- 
cil  of  Jersey  City  passed  an  ordinance  to  extend  Hudson  street  over  the 
company's  pier,  and  they  admitted  that  it  was  their  intention  to  remove  the 
company's  building  and  to  convert  a  portion  of  the  pier  into  a  public  street 
The  Chancellor,  having  enjoined  this  action  of  the  municipal  authorities, 

\ .  That  the  power  conferred  by  the  legislature  to  extend  the  canal  to  the 
Hudsun,  aud  erect  piers,  wharves,  and  basins  at  Jersey  City,  did  not  ope- 
rate as  a  grant  by  the  state  of  the  toeti9  in  qvo,  but  was  to  be  considered  as 
a  mere  eulargement  of  the  powers  of  the  corporation. 

2.  That  the  deed  from  the  associates  to  the  company  of  the  land  in  the  street 
passed  the  laud  subject  to  the  public  right  of  way,  and  that  the  acceptance 
of  such  a  deed  was  an  assent  by  the  grantee  to  the  devotion  of  the  land  to 
the  public  uses  named  in  it. 

3.  That  lauds  lying  under  tide  water  may  be  dedicated  as  a  public  higbwaj 
by  the  owner,  with  the  assent  of  the  state. 

4.  That  the  acts  set  up  in  the  answer  as  done  by  the  associates,  in  connection 
with  the  Maugiu  map,  amounted  to  an  immediate  dedication  of  the  whole 
of  the  ground  marked  upon  that  map  as  Hudson  street,  and  that  when  aoj 
part  was  filled  up  it  became  ipso  facto  a  public  highway,  and  that  a  right  to 
exclude  the  public  therefrom  could  not  be  acquired  by  a  mere  conveyance 
of  the  fee  by  the  associates  to  the  company. 

To  adopt   the  doctrine  held  iu  one  of  the  states,  that  the  enclosure  and  occa* 

pation  of  land  within  the  limits  of  a  highway  for  twenty  years,  under  s 

claim  of  right,  will  muke  a  title  by  prescription  as  against  the  public,  woaU 

be  eminently  disastrous  to  public  interests. 
The  principles  upon  which  the  doctrine  of  dedication  rests  are  peculiar.    K 

dedication  does  uot  take  place  upon  the  idea  that  there   has  been  a  grsDt, 

for  it  may  take  place  where  there  is  no  grantee  in  being  to  take  at  the  time 

of  dedication. 
A  dedication  may  be  designed  by  the  owner  to  be  accepted  by  the  public  io 

presenfi  or  mfitturo. 
The  character  aud  scope  of  the  dedication  depend  upon  the  intention  of  the 

dedicator,  expressly  manifested  or  to  be  gathered  from  all  the  circomstaoces 

of  the  case. 
Query.  Has  a  canal  company  the  legal  right  to  construct  a  basin  at  the  poiot 

of  its  intersection  with  a  public  street? 


An  injunction  having  been  granted  by  the  court  be- 
low, this  appeal  was  taken.  The  facts  are  fally  stated  la 
the  opinions  delivered.  The  opinion  of  the  Chancellor 
will  be  founds  arUe  252. 
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The  opinion  of  the  court  was  read  by 

Whelplby,  J.  The  appellants  claim  that  a  strip  of  land 
in  Jersey  City,  seventy  feet  in  width  and  about  one  hun- 
dred in  length,  lying  between  the  waters  of  the  Morris 
canal,  when  filled,  and  what  is  admitted  to  be  Hudson 
street,  in  said  city,  constitutes  a  part  and  continuation  of 
said  street,  and  that  it  extends  in  a  southerly  direction  to 
the  canal,  and  across  it  to  the  waters  of  the  bay  of  New 
York ;  that  Hudson  street,  before  the  erection  of  the 
works  of  the  respondents,  terminated  at  tide  water,  and 
that  it  is  now  entitled  so  to  terminate. 

The  respondents  contend,  that  Hudson  street  does  not 
extend  to  the  waters  of  their  canal  or  basin,  but  abruptly 
terminates  some  hundred  feet  short  of  that  point ;  that 
in  that  direction  it  has  no  outlet ;  that  such  outlet  to  tide 
water  is  cut  off  by  the  lawful  erection  of  their  basin  and 
piers  under  express  legislative  sanction. 

They  claim  that  the  side  of  the  basin,  at  this  point,  is 
what  is  known  as  a  pier,  and  cannot  be  encroached  upon 
by  the  appellants  under  pretext  of  laying  out  or  opening 
a  street ;  that  it  is,  as  a  pier,  a  necessary  appendage  to 
their  canal  at  this  place,  built  and  held  by  them  under 
express  legislative  authority. 

The  canal  at  this  place  is  widened  so  as  to  form  a  basin, 
and  the  land  in  question  constitutes  one  side  of  that  ba- 
sin ;  the  south  bank  of  the  basin  is  formed  by  a  narrow 
strip  of  land  filled  in  between  the  bed  of  the  basin  and 
the  waters  of  the  bay.  If  Hudson  street  be  finished  to  the 
waters  of  this  basin,  or  canal,  and  that  be  bridged,  and 
the  street  further  extended  in  a  right  line,  as  laid  down 
upon  the  Mangin  map,  it  will  reach  the  waters  of  the  bay, 
from  which  it  has  been  cut  off  by  the  building  of  the  ba- 
sin. Both  sides  of  this  basin,  the  land  in  question,  and 
the  piers  projecting  into  the  river,  have  been  built  by  the 
respondents  in  tide  water. 

I  cannot  perceive  that  the  canal  at  this  point  differs 
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essentially  from  the  canal  at  other  points  along  its  route, 
except  that  here  it  is  wider  and  nearer  its  termination,  and 
is  more  used  for  the  loading  and  unloading  of  boats.  It 
is  here,  as  elsewhere,  used  for  the  passage  of  boats,  as 
well  as  unloading  them.  It  is  in  every  sense  a  canal,  or 
part  of  the  canal,  at  this  point ;  there  are  no  natural  ob- 
stacles to  prevent  the  indefinite  extension  of  this  basin, 
both  to  the  east  as  well  as  the  west,  until  ample  shore 
room  is  secured  for  the  loading  and  discharging  of  the 
boats  plying  on  the  canal,  or  of  those  to  be  loaded  with 
the  coal  brought  down  the  canal.  No  necessity  exists  for 
cutting  oft*  the  public  from  tide  water  at  the  end  of  this 
street.  It  may,  perhaps,  eventually  become  necessary  to 
extend  the  basin  further  into  the  bay  to  meet  the  wants 
of  the  respondents'  business.  This  may  entail  expense 
upon  them,  but  does  not  show  that  the  public  right  of 
passage  to  and  over  the  canal  at  this  point  is  at  all  in- 
consistent with  the  existence  or  security  of  the  company's 
works  or  their  beneficial  enjoyment,  if  properly  con- 
structed. The  canal  is  not  destroyed  by  being  bridged  at 
other  points  along  its  route,  and  I  am  unable  to  see  why 
a  street  coming  to  the  edge  of  this  basin,  and  even  a 
bridge  over  it  at  this  point,  will  do  any  more  injury  than 
deprive  the  company  of  a  part  of  the  rent  of  what  is  now 
used  as  a  coal  yard. 

It  will  be  at  once  perceived  that  the  city  did  not,  by 
the  act  complained  of,  call  in  question  the  right  of  the 
respondents  to  cross  this  street,  as  the  same  is  called  on 
Mangin's  map,  with  their  canal  and  basin,  or  to  make  it 
or  such  width  as  may  be  necessary.  The  legislature  may 
authorize  a  canal  to  be  cut  across  or  down  a  public  street 
whenever  it  may  be  necessary,  or  may  vacate  a  part  of  a 
public  highway,  and  devote  it  to  other  public  uses,  under 
the  provisions  of  the  constitution.  That  is  not  the  ques- 
tion here. 

The  simple  question  is,  have  the  respondents,  either  by 
direct  legislative  grant  or  by  purchase  from  the  Aasoci- 
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ates  of  the  Jersey  Company,  acquired  the  right  to  the 
place  in  dispute,  so  as  to  cut  off  the  right  of  the  city  to 
regulate  the  street  called  Hudson  street  at  this  point,  as 
laid  down  upon  the  Mangin  map,  and  cause  it  to  be 
opened,  paved,  and  provided  with  gutters. 

The  respondents  have  come  into  a  court  of  equity  to 

prevent  irreparable  mischief  to  a  public  work   claimed 

to  have  been  constructed  by  them  in  pursuance  of  law. 

To  entitle  them  to  the  interference  of  the  court,  they 

must  show  something  more  than  mere  possession.    They 

claim  the  exclusive  right  as  against  the  appellants ;  they 

must  show  it ;  the  mere  fact  of  prior  possession  is  not 

sufficient ;  the  appellants  do  not  stand  in  the  position  of 

wrongdoers ;  they  have  the  right  to  regulate  and  grade 

this  portion  of  Hudson  street,  unless  the  respondents' 

rights  are  superior  to  theirs. 

The  power  conferred  by  the  legislature  to  extend  the 
canal  to  the  Hudson,  and  erect  piers,  wharves,  and  basins 
at  Jersey  City,  did  not  operate  as  a  grant  by  the  state  of 
the  locusin  quo;  it  was  but  a  power  conferred  to  do  the  acts 
named,  and  is  to  be  considered  as  a  mere  enlargement  of 
the  powers  of  the  corporation. 

The  legislature  did  not  intend  to  grant  what  had  been 
previously  granted  to  the  Associates  of  the  Jersey  Com- 
pany— "  all  the  rights  of  Van  Vorst  and  of  the  state  to 
the  lands  and  premises  described  in  his  deed  to  the  asso- 
ciates, including  the  right  to  the  lands  under  water,  sub- 
ject to  the  public  rights  of  navigation,  vested  by  force  of 
his  deed  and  the  act  incorporating  the  associates  for  the 
purpose  of  laying  out  streets  and  squares,  the  erection  of 
docks  or  buildings,  or  for  any  other  lawful  purpose,  in 
the  associates."  Associates  v.  Jersey  City^  4  HalsL  Ch.  721, 
It  would  seem  clear  that  the  general  powers  to  con- 
struct these  improvements  and  extend  the  canal  to  the 
Hudson  river  did  not  give  to  the  respondents  any  title  to 
the  lands  necessaiy  for  that  purpose,  whether  above  or 
b^ioW  high  waiter  mark. 
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But  the  respondents  claim  title  by  grant  from  the  as- 
sociates by  deed,  dated  May  26th,  1835.  That  deed  pur- 
ported to  grant,  bargain,  and  sell  the  water  right  of  the 
Associates  of  the  Jersey  Company  in  front  of  lands  there- 
in described,  being  part  of  lands  known  by  the  name  of 
the  town  of  Jersey,  formerly  called  Powles-hook,  and 
which,  on  the  map  of  the  said  tract,  made  by  Joseph  F. 
Mangin  for  the  parties  of  the  first  part,  are  distinguished  as 
follows,  that  is  to  say,  all  the  water  right  in  front  easterly 
of  block  number  one^  designated  and  laid  down  on  said 
map,  and  also  all  the  water  right  in  front  of  lots  number 
nine,  ten,  eleven,  and  twelve  in  Hudson  street^  as  laid 
down  on  the  said  map,  and  also  all  the  water  right  on 
the  south  side  in  front  of  the  said  block  number  one. 

It  does  not  clearly  appear  why  the  grantors  used  diflFe^ 
ent  terms  of  description  in  the  diflferent  deeds  to  the  re- 
spondents— why  the  deed  of  the  19th  March,  1835,  pur- 
ports to  convey  the  lots  by  number,  and  that  of  the  26th 
May,  1835,  only  the  water  right  in  front  of  lots  number 
9,  10,  11,  12  in  Hudson  street. 

By  a  grant  of  water,  land  covered  by  water  will  not 
pass,  only  the  right  of  fishing  in  the  water.  4  Cruise  52,  (•. 
20,  p.  49;  2  Bla.  Com.  18,  19;  Burton  550;  Co.  Litl.  4  b. 

What  passed  by  the  term  water  rights  in  front  of  these 
lots  in  Hudson  street? 

The  intention  of  the  grantors  to  pass  the  land  itself  by 
the  first  deed  is  clear.  It  seems  not  so  clear  what  passes 
by  the  term  water  rights  in  street  in  front  of  a  lot 

What  water  rights  in  the  street  could  the  associates 
sell? 

The  terms  used  do  not  indicate  an  intention  by  the  as- 
sociates to  destroy  the  public  easement,  even  if  at  that 
time  they  had  the  power.  A  deed  conveying  land  as  a 
street,  or  in  a  street,  which  is  the  most  favorable  con- 
struction for  these  grantees,  passes  the  land  subject  to 
the  public  rights.  The  acceptance  of  such  a  deed  is  an 
assent  by  the  grantee  to  the  devotion  of  the  land  to  did 
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public  uses  named  in  it,  and  ought  to  conclude  him  as 
against  the  public. 

In  Den  ex  dem.  The  Selectmen  of  Jersey  City  v.  Dummerj 
Spenc.  Bep.  106,  possession  was  recovered  by  the  corpora- 
tion of  a  public  square,  which  the  court  held  had  been 
dedicated  to  public  use  as  a  '*  market  ground."  The  same 
acts  of  the  associates  and  their  grantors  were  relied  on  in 
that  case  to  prove  a  dedication  as  are  set  up  in  this  case 
to  establish  the  dedication  of  this  part  of  Hudson  street. 
The  square  had  been  marked  upon  the  Mangin  map  as  a 
public  square ;  the  map  had  been  referred  to  in  all  the 
subsequent  conveyances ;  the  land  was  under  water  at  the 
time  the  map  was  made,  and  was  filled  up  by  the  defend* 
ant  after  the  conveyance  in  1824.  The  associates  con- 
veyed the  square  to  him  by  deed  containing  a  statement 
that  the  conveyance  was  made  without  prejudice  to  the 
rights  and  privileges  of  any  other  person  or  persons,  and 
subject  to  all  such  rights  and  privileges.  The  premises 
were  never  enclosed  or  used  by  the  public  for  a  market  or 
for  any  other  purpose. 

In  that  case  it  was  insisted  that  there  was  no  express 
acceptance  of  the  dedication  until  the  suit  was  brought 
to  recover  the  possession,  and  before  any  express  accept- 
ance the  owners  of  the  fee  had  conveyed  it  to  Dummer. 
The  court  held  that  the  fee  of  the  land  was  in  Dummer, 
but  subject  to  the  right  of  possession  in  the  public. 

If  the  doctrine  of  that  case  be  law,  and  I  see  no  reason 
to  doubt  it,  it  follows  that  the  appellants  might  have 
maintained  an  ejectment  against  the  respondents  to  re- 
cover the  possession  of  the  premises  in  dispute,  if  eject- 
ment would  lie  for  a  highway.  There  is  a  large  class  of 
cases  where  the  acts  of  dedication  by  the  owner  of  the 
fee  are  of  such  a  character  as  to  preclude  the  owner  from 
retracting  the  dedication,  even  before  any  act  of  accept* 
ance  on  the  part  of  the  public.  Angell  on  Highways  149 ; 
Irwiii^.  JDixim,  9  How.  U.  &  Bep.  10;  Trustees  of  Water- 
iojtm  v»  Oowen^  4  ^aige  610;   GincinnaJti  y»  The  Lessee  qf 
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WhiUj  6  Pe/er5  481 ;  Wymm  v.  TAe  Mayor  of  New  York, 
11  Wend.  486,  601;  Jlfotter  o/  Vlth  street^  1  JF(»wi.  262; 
MaHer  of  Lewis  streeiy  2  Wend.  472 ;  JBannibal  v.  Drapery 
16  J/i*.  689;  Peopfe  v.  Lambert^  6  Den.  9 ;  Bowan  v.  JRwi 
&i72e2,  8  ^.  J/on.  282. 

In  8Qch  cases  the  dedication  is  immediate ;  it  does  not 
wait  for  the  act  of  acceptance  by  the  pablic 

Whenever  the  public,  by  an  express  mnnicipal  act,  ac- 
cepts the  dedication,  the  public  duty  of  putting  tiie  land 
to  the  use  to  which  it  was  dedicated  arises,  but  the  acts 
of  dedication  may  be  so  unequivocal  as  to  be  decisive  be- 
fore that  time  arrives  against  all  right  of  the  owner  of  tbe 
fee  to  withdraw.  He  may  be  bound,  although  the  public 
may  yet  be  free.  ^'  It  does  not  follow  because  there  is  t 
dedication  of  a  public  way  by  the  owner  of  the  soil,  and 
the  public  use  it,  that  the  town  or  parish  is  therefore  boond 
to  repair  it.  To  bind  the  corporate  body  to  this  extent,  it 
is  said  that  there  must  be  some  evidence  of  acquiesoeocc 
or  adoption  by  the  corporation  itself,  such  as  hainng 
actually  repaired  it,  or  erected  lights  or  guide-poets 
thereon,  or  having  assigned  it  to  the  proper  surveyor  of 
highways,  or  the  like."  2  Oreenl.  Evidence^  and  the  cases 
there  cited. 

As  the  act  of  dedication  does  not  of  itself  throw  upon 
the  corporate  body  the  duty  of  repair,  so  the  simple  dob- 
assumption  by  the  corporate  body  of  the  duty  of  repair 
does  not  of  necessity  annul  the  dedication. 

No  good  reason  can  be  assigned  why  land  lying  under 
tide  water  may  not  be  dedicated  by  the  owner,  with  tite 
assent  of  the  state,  as  well  as  land  not  so  covered.  It  may 
be  and  has  been  sold  by  the  Associates  of  the  Jersey  Com- 
pany, as  the  evidence  in  this  cause  shows ;  whatever  may 
be  granted  and  conveyed  may  be  dedicated ;  the  mere  fitft 
that  it  is  not  susceptible  of  immediate  use  because  covered 
with  water  furnishes  no  criterion ;  if  covered  with  atone)  or 
for  other  reasons  impassable,  it  might  be  equally'  omo^ 
ceptible  of  immediate  ase#  I  think  the  actBLMtf^pia  d^ 
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fendant's  answer  aa  done  by  the  associates,  in  connection 
the  Mangin  map,  amounted  to  an  immediate  dedication  of 
the  whole  ground  under  water  marked  upon  that  map  as 
Hudson  street,  and  that  whenever  any  part  of  it  is  filled 
up  it  becomes  ipso  facto  a  public  highway,  and  that  the 
right  to  enclose  it  and  exclude  the  public  cannot  be  ac- 
quired by  a  mere  conveyance  of  the  fee  of  the  land  from 
the  associates.  The  sovereign  power  may,  by  an  act  of 
vacation,  extinguish  the  public  right  in  a  mode  prescribed 
by  law,  but  in  this  case  that  has  not  been  done. 

If  the  perpetual  use  of  those  parts  of  the  land  held  by 
the  associates  under  their  charter,  marked  upon  the  Man- 
gin  map  as  streets  and  squares,  was  to  be  secured  to  the 
settlers  in  that  infant  city,  in  what  way  could  it  be  done, 
unless  by  the  mode  pursued  by  the  associates? 

The  act  dedicating  Hudson  street  has  been  reaffirmed 
by  every  conveyance  of  every  lot  binding  upon  it ;  they 
have  all  referred  to  it  as  a  public  street;  every  accept- 
ance of  a  deed  containing  such  a  reference  has  been  an 
assent,  so  far  as  assent  was  necessary,  if  at  all,  to  such 
dedication. 

If  the  complainants,  by  the  deeds  to  them,  acquired  the 
fee  of  the  land,  it  was  acquired  subject  to  the  public  use. 
The  right  to  protect  and  prepare  it  for  public  use  as  a 
street  was  vested  in  the  appellants  by  their  charter. 

The  doctrine  of  acquiescence,  invoked  by  the  respond- 
ents, furnishes  them  no  protection.  They  did  not  fill  up 
and  occupy  this  place  in  ignorance  of  their  rights ;  their 
deed  estops  them  effectually  from  setting  up  any  such 
defence ;  it  contained  on  its  fiiee  a  statement  of  the  fact 
of  dedication. 

The  Associates  of  the  Jersey  Company,  by  their  act  of 
incorporation,  had  conferred  upon  them  the  power  to 
hold  the  real  estate  conveyed  by  Van  Yorst ;  to  lay  out 
streets  and  squares  thereon  for  a  city ;  to  govern,  level,  and 
regulate  the  same ;  to  order  and  to  regulate  the  building 
of  docks,  wharvesi  and  piers  and  storehouses.  The  mode 
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in  which  that  power  was  to  be  exercised  was  not  pre- 
scribed by  the  act;  it  could  be  exercised  in  any  way 
manifesting  an  unequivocal  intention  to  exercise  the 
power  conferred.  An  authentic  map,  prepared  or  adopted 
by  them,  laying  out  the  premises  into  streets  and  square*, 
and  using  it  thereafter  as  the  plan  of  their  city,  was  an  ap 
propriate  and  lawful  mode  of  exercising  the  power.  Such 
a  map  was  made,  and  adopted  by  them,  and  has  been  filed 
as  a  public  record  in  the  county  of  Bergen,  in  which  the 
land  was  situate.   This  court,  in  the  case  of  Tfit  Associaks 
of  the  Jersey  Company  v.  The  Mayor  and  Cammcn  Coimcil 
of  Jersey  CUy^  4  Hoist.  Ch.   Rtports^  held  that  Hudscn 
street  was  lawfully  laid  out,  by  Maugin's  map,  seventy  feet 
in  width,  and  that  the  corporation  of  the  city  had  bo 
power  to  widen  it.    This  decision  was  made  upon  the  ex- 
press ground  that  the  power  of  the  Associates  of  th^  Jer- 
sey Company  tmlvy  out  streets  was  not  confined  to  the 
upland  purchased  of  Van  Vorst,  but  existed  equally  iu  re- 
gard to  the  land  covered  by  water,  and  because  that  was 
the  fact  Hudson  street  had  been  lawfully  laid  out.    It  is 
true  that  Justice  Randolph,  delivering  the  opinion  of  the 
court,  says  that  the  street  so  laid  out  was  dedicated,  with 
other  streets,  to  the  public.    This  leads  me  to  remark, 
what  is  obvious  upon  a  moment's  reflection,  that  this  case 
is  clearly  distinguishable  from  the  ordinary  eases  of  dedi- 
cation to  be  found  in  the  books. 

The  Associates  of  the  Jersey  Company  were  not  only  a 
land  company  owning  the  soil,  but  they  also  had  import- 
ant municipal  rights  conferred  upon  them  by  the  sove- 
reign power,  to  wit,  that  of  laying  out  streets  and  sqnares. 
When,  therefore,  they  laid  out  these  streets  they  acted  u 
owners  of  the  fee  in  presenting  the  lands  to  the  pnblic 
for  streets,  and  also  as  a  municipal  corporation  in  accept- 
ing them  on  behalf  of  the  public,  so  that  when  the  Man- 
gin  map  was  completed,  and  adopted  by  them  as  the  plftB 
of  their  city,  the  streets  laid  down  upon  it  became'Soeh 
by  an  act  of  dedication  made  by  the  owner'  «£  the  ies^ 
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aad  immediately  accepted  by  a  competent  authority  on 
behalf  of  the  public,  and  also  by  the  act  of  laying  out 
by  legislative  authority.  Hudson  street  has  become  a  pub- 
lic highway,  both  by  dedication  and  by  being  laid  out  by 
competent  municipal  authority. 

Another  view  of  this  case  may  be  taken,  which  seems 
equally  conclusive.  It  &lls  clearly  within  the  principle  of 
the  case  of  The  People  v.  Lambert^  5  Denio  9.  The  facts 
of  that  case  were  these :  Warren  street,  in  the  city  of 
Brooklyn,  extended,  through  the  lands  of  one  Parmenas 
Johnson,  to  the  East  river.  Prior  to  the  opening  of  that 
street,  he  owned  the  fee  of  the  land  bounding  on  the 
river  through  which  the  street  ran  to  the  water's  edge. 
By  an  act  of  the  legislature  of  New  York,  he  was  author- 
ized to  construct  and  maintain,  in  the  East  river,  wharves, 
docks,  bulkheads,  and  piers  in  front  of  his  lands,  and  to 
receive  dockage  and  whar&ge  for  the  same.  Under  this 
act  Johnson  built  docks  and  a  bulkhead  in  front  of  his 
land,  including  that  covered  by  the  street,  filling  up  the 
intervening  space  with  earth,  so  as  to  transfer  the  shore 
of  the  river  to  the  bulkheads.  Johnson  claimed  that  he 
bad  acquired  a  right  to  cut  off  Warren  street  from  the 
East  river,  because  he  had  filled  in  in  firont  of  his  own 
land  by  legislative  authority — the  precise  claim  made  by 
the  respondents  in  this  case  for  the  same  alleged  reason. 
The  court  held  that  Warren  street  extended  over  the  land 
filled  in  to  the  water's  edge ;  that  the  legislature  had  not 
expressed  any  design  to  destroy  the  right  of  the  public  to 
reach  the  waters  of  the  river  through  Warren  street,  and 
that  the  act  should  not  be  so  construed  as  to  work  a  pub* 
lie  mischief,  unless  required  by  words  of  the  most  ex- 
plicit and  unequivocal  import. 

It  18  undeniable  that,  before  the  erection  of  the  works 
of  the  respondents,  Hudson  street  terminated  upon  tide 
water,  and  that  the  space  between  that  and  the  canal  ba- 
BIB  has  been  filled  in  by  the  canal  company  and  others, 
either  rightfully  or  wrongfully ;  that  Hudson  street  was 
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lawfully  laid  to  its  then  termiDatian.  Whence  did  the  lot 
holders  acquire  the  right,  hy  filling  in  in  .front  of  their 
lots,  to  cut  off  the  street  from  the  shore,  to  which  it  al- 
ways ran,  and  was  intended  to  run.  The  legislature  never 
gave  it,  either  in  express  terms  or  by  necessary  implica- 
tion. 

If  the  contrary  doctrine  should  prevail,  not  a  single 
street  in  Jersey  City  is  secure  against  being  closed  up 
from  access  to  tide  water,  and  the  inhabitants  of  the  city 
mu3t,  through  their  city  corporation,  again  buy  their  way 
out  to  the  shore.  The  doctrine,  that  when  the  shore 
owner,  through  whose  lands  a  street  comes  to  the  shore, 
fills  in  in  front  of  hia  land,  and  also  in  front  of  the  termi- 
mts  of  the  street,  the  public  is  entitled  to  the  extension  of 
the  street  as  if  the  land  filled  in  were  an  alluvion  is  the 
reasonable  doctrine,  and  in  strict  accordance  with  prin- 
ciple. By  the  adoption  and  enforcement  of  this  doctrine, 
the  benignant  intention  of  the  founders  of  this  city  will 
be  carried  out  to  its  full  completion. 

The  bill  of  the  complainants  shows  that,  on  the  thir- 
teenth day  of  March,  1854,  the  corporation  gave  notice 
for  sealed  proposals  regulating,  curbing,  guttering,  flag- 
ging, and  laying  the  cross-walks  of  Hudson  street  from 
Essex  street  io  the  Morris  canal  hasin^  including  inte^8e^ 
tious ;  and  on  the  twenty-first  of  March,  passed  an  ordi- 
nance, which  was  approved  by  the  mayor  in  due  form  of 
law,  providing  for  the  filling  in  Hudson  street  between 
Essex  street  and  the  canal  basin  ;  and  that,  on  the  thirtieth 
of  September,  prior  to  the  filing  of  the  bill,  the  company 
had  notice  to  remove  the  buildings,  fences,  and  other  ob- 
structions placed  by  them  in  Hudson  street ;  and  that,  to 
prevent  this  removal,  laying  out  and  completing  Hudson 
street  by  the  corporation,  the  injunction  in  this  cause  was 
granted  and  issued. 

The  question,  how  wide  the  respondents'  were  by  law 
entitled  to  make  theirbasin  ;  whether  it  can  be  of  a  greater 
width  than  their  charter  allows  the  canal  to  be,  or  is  coa* 
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fined  to  the  width  of  thirty  feet  where  it  crosses  or  oc- 
cupies the  streets  of  the  city,  is  not  now  before  the  coart. 
Neither  the  appellants  or  respondents  have  taken  any  ac- 
tion upon  the  subject;  it  is  not  within  the  issue  made  by 
the  complainants  in  their  bill.  It  may  well  be  doubted 
whether  the  limitation  of  the  width  of  the  canal  extends 
to  the  basins  authorized  to  be  built  by  the  company 
where  they  cross  a  street.  But  upon  this  point  no  opinion 
is  intended  to  be  expressed,  and  what  has  been  said  is 
rather  for  the  purpose  of  keeping  open  than  settling  this 
question. 

After  an  examination  of  the  testimony  given  in  the 
case,  it  seems  very  clear  that  the  opening  of  Hudson 
street  will  not  destroy  the  company's  basin,  or  deprive 
them  of  the  power  to  land  the  cargoes  of  their  boats  upon 
the  banks  of  the  basin  on  both  sides  of  the  street ;  the 
street  will,  according  to  the  established  grade,  be  three 
feet  higher  than  the  level  of  the  remaining  shores  of  the 
basin;  but  no  witness  expresses  the  opinion  that  the 
wharves  of  the  company  cannot  be  accommodated  to  the 
grade  of  the  street,  so  as  to  obviate  any  serious  incon- 
venience. 

If  the  company  now  have  the  right  to  keep  boats  out 
of  the  basin,  that  right  will  not  be  lost  by  the  grading  of 
the  street,  nor  will  the  terminus  of  the  street,  while  it  re- 
remains  at  the  north  side  of  the  basin,  necessarily  make 
that  a  public  dock  for  vessels  not  entitled  to  navigate  the 
Morris  canal.  The  company  may  still  control  their  own 
basin  as  heretofore.  I  cannot  perceive  equity  or  justice  in 
giving  up  to  the  company,  for  mere  storage  and  dockage, 
^e  end  of  a  public  street,  and  cutting  off  the  residents 
of  part  of  the  city  from  going  to  the  bay,  and  abruptly 
terminating  the  street  at  this  point.  It  was  never  contem- 
plated, either  by  the  founders  of  the  city  or  the  legisla- 
ture, and  seems  to  be  sacrificing  a  public  right  of  great 
value  and  importance  to  the  mere  convenience  of  the 
canal  company.  They  can  well  get  along  without  it. 
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The  Chancellor  has  aasomed,  as  the  foandation  of  his 
decison,  that  Hudson  street,  as  laid  down  upon  the  Man* 
gin  map,  was  not  legally  dedicated  or  laid  ont  as  a  public 
street.  He  admits  that  the  act  incorporating  the  Associ- 
ates of  the  Jersey  Company  authorized  them  to  make  a 
plot  of  the  premises,  and  ratified  the  dedication  of  the 
upland  and  surrounding  waters  to  the  purposes  desig- 
nated by  Mangin's  map;  and  in  my  judgment,  this  ad- 
mission covers  the  whole  ground.  A  dedication  of  the 
street  by  the  associates,  ratified  by  legislative  act,  was  an 
irrevocable  devotion  of  the  land  in  question  to  public  use 
as  a  highway.  The  power  of  the  legislature  to  accept  the 
dedication  cannot  be  questioned.  Nor  is  the  act  of  dedi- 
cation or  ratification  in  any  way  avoided  by  the  failure  of 
the  legislature  to  provide  for  the  immediate  opening  of 
the  street  A  portion  of  land  devoted  by  law  to  the  pa^ 
poses  of  a  public  highway  does  not  lose  the  character  of 
a  highway  on  account  of  the  neglect  of  the  public  ao- 
thorities  to  discharge  the  duty  of  opening  and  repair. 

At  common  law,  the  doctrine  of  the  earlier  cases  was, 
that  there  could  be  jio  loss  of  the  public  right  by  mere 
nonuser — a  highway  once  established  must  always  remain 
such  until  changed  or  discontinued  by  process  of  law. 
Angell  on  Highways  21,  and  cases  there  cited.  And  that 
author  states,  p.  823,  that  the  doctrine  of  the  ancient 
authorities  has  been  to  some  extent  departed  from  in 
modern  times,  citing  Beardsly  v.  French^  7  Own.  Bep.  125, 
in  which  it  was  held  that  nonuser  of  an  easement  of  this 
kind  for  many  years  was  prima  facie  evidence  of  a  release 
of  the  rights  to  the  person  over  whose  land  the  highway 
once  ran,  and  that  although  no  precise  time  can  be  fixed, 
that  there  could  be  no  doubt  that  the  desertion  of  a  pub- 
lic road  for  nearly  a  century  is  strong  presumption  that 
the  right  of  way  has  been  extinguished.  Commissioner  v. 
Taylor,  2  Bay.  S.  Car.  Rep.  282 ;  Fox  v.  Hari,  11  Ohio 
414 ;  Rowan's  executors  v.  PorUandj  8  B.  Mm.  232,  259. 

And  the  Supreme  Court  of  Vermont,  in  EMghi  ?• 
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SeaUm,  22  Vrnn.  Sep.  480,  held  that  the  enclosure  and 
occupation  of  land  within  the  limits  of  a  highway  for 
twenty  years  under  a  claim  of  right  made  title  by  pre- 
scription, as  against  the  public,  in  the  occupier.  To  this 
case  I  cannot  yield  my  assent;  it  would  render  valid 
clear  encroachments  upon  public  highways,  which  in 
every  part  of  our  state  are  a  source  of  constant  complaint 
and  vexation.  Some  of  our  highways  have  been  so  nar- 
rowed by  encroachment  as  to  be  almost  impassable.  It  is 
an  application  of  the  doctrine  of  adverse  possession  un- 
called for  and  eminently  disastrous  to  the  public  inte- 
rests. Henstiaw  y.  Huniingj  1  Gray^  Mass.  Rep.  203,  was  a 
case  in  many  respects  like  that  now  before  the  court. 
The  selectmen  of  Boston,  in  1805,  agreed  to  lay  out  the 
streets  through  the  whole  of  a  tract  called  South  Boston, 
according  to  a  plan  drawn  by  Mather  Withington,  sur- 
veyor, and  determined  that  all  the  streets  which  extended 
to  the  sea  or  salt  water,  on  any  part  of  the  tract,  should 
be  considered  as  continuing  in  the  same  direction  and  of 
the  same  width  as  fisir  upon  the  flats  or  into  the  sea  as  the 
right  of  the  proprietors  should  extend  through  whose 
lands  the  streets  were  laid  out.  The  premises  in  dispute 
in  the  case  were  a  part  of  First  street,  as  laid  down  upon 
the  map. 

The  plaintiffit  filled  in  and  reclaimed  their  lot,  which 
lay  adjoining  the  water  and  flowed  by  the  tide,  and  occu- 
pied it  from  1825  to  1851.  Like  the  bcus  in  quo  in  this 
case  it  was  the  end  of  the  street;  the  plaintifi*'s  deeds  re- 
cognise it  as  the  street.  The  corporation  of  Boston  entered 
and  took  down  the  plaintiff's  fences  in  1851. 

The  premises  in  question  had  never  been  used  by  the 
public  as  a  street.  The  court  held  that  the  very  nature  of 
the  right  vested  in  the  town  by  the  laying  out  of  the 
streets  in  South  Boston  rendered  it  impossible  that  there 
should  be  against  them  any  adverse  possession  until  an 
official  order  to  open  the  street  was  made,  and  overruled 
the  plaintiff's  plea  of  adverse  possession,  and  rendered 
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judgment  in  favor  of  the  city.  In  the  case  now  under 
consideration  the  land  was  covered  with  tide  water  until 
within  four  or  five  years ;  there  can  be  no  pretence  of  ad- 
verse possession  or  evidence  of  abandonment. 

If  the  doctrine  of  adverse  possession  applies  to  streets 
occupied  by  private  individuals  or  public  companies,  so 
as  to  extinguish  the  easement  of  the  public,  it  would  be 
unreasonable  to  say  that  a  shorter  time  than  that  fixed  by 
the  statut^  of  limitation  shall  avail  against  the  public. 

I  have  not  been  able  clearly  to  apprehend  the  mode  by 
which  the  learned  Chancellor  reached  his  conclusion,  ad- 
iliitting,  as  he  does,  the  fundamental  proposition,  that  the 
laying  out  of  Hudson  street  was  sanctioned  by  the  legis- 
lature, and  clearly  sanctioned,  as  that  proposition  is  by 
the  case  already  cited  decided  in  this  court.  He  seems 
to  hold,  that  although  Hudson  street  was  laid  out  by  the 
associates  upon  the  map,  and  although  the  appellants 
have  adopted  the  map,  and  made  their  improvements  in 
accordance  with  it,  yet  that  because  they  have  not  for- 
mally assumed  the  duty  and  burthen  of  keeping  all  the 
streets  designated  on  the  map  in  repair,  they  cannot  claim 
under  it ;  that  they  cannot  exercise  such  right  until  they 
assume  all  the  burthen  it  imposes.  Such  was  not  the 
the  opinion  of  the  Supreme  Court  in  Den  ex  dem.  The 
Selectmen  v.  Dicmmer^  nor  is  it  supported  by  any  authority. 
It  is  clearly  in  conflict  with  the  cases  on  the  subject  of 
dedication. 

The  principles  upon  which  the  doctrine  of  dedication 
rests  are  peculiar.  A  dedication  does  not  take  place  upon 
the  idea  that  there  has  been  a  grant,  for  it  may  take  place 
where  there  is  no  grantee  in  being  to  take  at  the  time  of 
dedication.  Beatiy  v.  KurtZy  2  Pet.  566.  A  dedication  is  a 
devotion  to  public  uses  of  the  land,  or  an  easement  in  it, 
by  any  unequivocal  act  of  the  owner  of  the  fee  manifest-  ^ 
ing  such  clear  intention.  As  no  grantee  or  body  politic  is 
necessary  to  accept  the  dedication  immediately,  it  follows^ 
that  it  may  be  a  dedication  designed  by  the  owner  td  be 
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accepted  by  the  public  in  presenii  or  in  futuro.  The  char- 
acter and  scope  of  the  dedication  depends  npon  the  in- 
tention of  the  dedicator,  expressly  manifested  or  to  be 
gathered  from  all  the  circumstances  of  the  case.  There  is 
nothing  in  the  nature  of  the  legal  act  of  dedication  to 
prevent  its  being  a  dedication  in  presenii,  to  be  accepted 
and  used  in  futuro. 

Almost  all  the  instances  of  dedication  that  have  been 
the  subject  of  adjudication  have  been  cases  where  there  was 
no  present  need  of  the  land  for  the  purposes  for  which  it 
was  dedicated — where  the  public  use  was  to  arise  entirely 
out  of  the  wants  of  a  future  city  yet  in  embryo — where 
it  was  at  the  time  utterly  impossible  to  carry  the  inten- 
tions of  the  donor  into  immediate  effect — ^where  there 
was,  as  yet,  no  population  to  use  the  streets  or  walk 
the  parks  devoted  to  the  public,  and  if  either  a  grantee 
to  take,  or  a  public  to  use  immediately,  had  been  required 
the  dedication  would  have  been  fruitless — ^its  object  un- 
susceptible of  accomplishment. 

If  dedication  requires  no  deed,  no  grantee  to  take ;  if 
it  be  an  act  in  pais  not  required  to  be  even  in  writing, 
manifested  or  accompanied  by  an  intention  to  devote  to 
public  use,  why  may  not  the  owner  dedicate  land  now, 
with  the  distinct  understanding  that  it  will  not  be  wanted 
for  public  use  in  fifty  years  ? 

If  immediate  user  by  the  public,  or  even  immediate  ac- 
ceptance by  a  competent  public  authority,  be  in  all  cases 
necessary  to  give  effect  to  a  dedication  of  land  to  public 
uses,  the  doctrine  of  dedication  is  shorn  of  one  its  most 
important  uses. 

Much  was  said,  in  argument,  of  the  improper  motives 
actuating  the  appellants ;  that  the  street  to  the  basin  was 
of  no  public  use — it  was  to  be  opened  to  gratify  the 
&ncy  of  the  lot  holders  on  Hudson  street ;  that  the  object 
was  ornament,  not  substantial  improvement.  With  all 
tiiia,  I  think,  we  having  nothing  td  do.  It  is  a  great 
qnection  of  public  right,  to  be  decidedas  Bucb. 
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The  appellants  have  the  right,  or  they  have  not  If 
they  have  it,  the  Coart  of  Chancery  cannot  control  them 
as  to  the  time  of  its  exercise ;  they  are  by  law  the  judges 
of  the  exigencies  of  the  city  when  they  will  require  the  nse 
of  this  public  highway. 

I  am  of  opinion — 

1.  That  the  part  of  Hudson  street  mentioned  in  the  o^ 
dinance  stated  in  the  bill  was  dedicated  by  the  associates, 
under  the  authority  of  their  charter,  to  the  purposes  of  a 
public  highway. 

2.  That  it  has  never  been  vacated  or  abandoned. 

3.  That  by  the  ordiaggt^  in  question,  the  city  has  as- 
sumed the  burthen  of  faiJHng  and  repairing  it 

4.  That  the  respondents  tuave  not  made  oat  any  title  to 
the  locus  in  quo  discharged  of  the  public  easement 

It  is  manifest  that  at  the  canal  basin  two  public  high- 
ways meet ;  neither  is  entitled  to  destroy  the  other ;  each 
must  yieljil  to  the  other,  in  some  degree^  what  would  be 
strict  legal  rights,  if  they  did  not  meet  and  collide. 

The  public  are  entitled  to  the  use  of  the  place  in  ques- 
tion as  a  public  street— the  canal  company,  as  the  side  of 
their  basin. 

The  city  corporation  may  not>  under  color  of  the  right 
to  regulate  and  control  streets,  do  any  act  destructive  of 
the  basin,  or  prevent  the  use  of  it  as  a  canal  basin  for  the 
legitimate  purposes  of  canal  navigation. 

The  canal  company  have  no  right  to  exclude  the  pab- 
lic,  and  occupy  it  as  a  coal  yard  or  place  for  permanent 
storage.  It  is  a  public  street,  but  also  a  public  street  over 
a  canal  pier,  to  be  used  by  the  canal  company  for  all  ne- 
cessary purposes  not  inconsistent  with  the  public  right  as 
a  street 

The  decree  of  the  Chancellor  should  be  reversed^  and 
the  complainants*  bill  be  dismissed,  and  the  case  must  be 
remanded  for  that  purpose.    £1^0  costs  should  be  allowed^ 
eiither  in  Chancery  or  in  this  vourt  The  oontroversjf  oo»*' 
Wns  a  right  of  great  publie  importance  betwew  ft  iflfQ- 
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nicipal  corporation  and  a  ccnporation  haying  charge  of  a 
jgreat  public  work.  > 

The  following  opinion  was  read  by 

Oqden,  J.  It  appears  that  the  injunction  restrains  the 
appellants  from  making  and  lajing  out  a  portion  of  Hud» 
son  street  over  the  northerly  pier  of  the  appellees,  erected 
along  the  line  of  their  basin,  and  from  removing  build- 
ings from  the  said  pier,  and  from  interfering  with  th^ 
undisturbed  possession  and  enjoyment  by  the  appellees 
of  their  two  piers  and  basin,  and  the  buildings  and  works 
therewith  connected. 

I  concur  in  reversing  so  much  of  the  decree  of  the 
Chancellor  as  enjoins  the  city  from  opening,  filling  up^ 
and  regulating  Hudson  street,  south  of  Essex  street,  in 
the  line  thereof,  as  shown  on  Mangin's  map,  as  far  as  con- 
tinuous fast  land  has  been  made  either  by  alluvial  accre- 
tions or  by  filling  in  by  the  appellees.  The  reclamation 
from  tide  water  is  stated  as  extending  to  the  north  line 
of  the  canal  basin,  and  the  allegation  has  not  been  con- 
troverted. By  giving  this  vote  I  do  not  hold  that  the 
decision  of  this  court  shall  authorize  the  apellants  either 
to  make  a  public  dock  at  the  margin  of  the  basin,  or  to 
claim  a  right  to  cross  the  basin  with  the  street,  or  to  fill 
up  with  streets,  or  otherwise,  any  part  of  the  basin,  as  it 
is  now  constructed  and  used  for  navigation^  or  to  interfere 
with  the  navigable  uses  thereof  which  the  appellees  are 
now  enjoying.  Whenever  such  rights  shall  be  claimed  and 
insisted  on  by  the  city,  questions  very  different  from  those 
which  are  settled  by  this  decree  will  be  presented  for  the 
consideration  of  the  courts. 

The  latter  portion  of  the  opinion  read  by  Judge  Whelp- 
ley  is  intended  in  terms  to  guard  this  qualification  of  our 
decision,  and  to  prevent  our  decree  from  receiving  such  a 
construction  as  may  seem  to  authorize  an  interference, 
through  the  city  coancil,  with  the  basin  of  the  canal 

Vol.  I.  8  b 
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companj,  or  with  their  works  on  the  south  of  the  hasin, 
or  with  their  present  navigation  of  the  canal  and  basin. 
I  am  not  prepared  to  say,  after  hearing  that  opinion  read, 
that  it  does  not  fully  express  my  views,  yet  out  of  caution 
I  add  my  individual  opinion  of  the  extent  of  the  power 
which  the  decree  is  intended  to  vest  in  the  appellants. 

The  court  (reversed  without  costs)  the  decree  of  the 
Chancellor  by  the  following  vote : 

.    For  affirmance — Judges  Van  Dyke,  Valentine. 

JFbr  reversal — Chief  Justice,  Judges  Com6s,  Haikeb, 
RiSLBY,  Vredenburgh,  Whblplby,  Ooden,  Swain,  Wood. 


\     ^    . 


.    -» 


IN^DEX- 


ADMINISTRATOR  AND  EXECU- 
TOR. 

A  testator  has  a  right  to  impose  con- 
fideoce  in  whom  he  pleases,  and  if 
he  selects  as  his  representative  an 
irresponsible  or  insolvent  person,  in 
the  absence  of  fraud  or  misconduct, 
or  breach  of  trust,  security  cannot 
be  required  of  such  executor.  Hol- 
eomh  V.  Coryell^  289 

When  executor  will  be  held  personally 
responsible  for  legacies.  Bennie  v. 
Cromhie,  457 

If  an  administrator,  at  public  or  pri- 
vate sale,  sells  lands  upon  an  agree- 
ment, made  before  or  at  the  sale, 
that  the  lands  are  to  be  bid  off  in 
the  name  of  some  other  person,  but 
for  his  benefit,  equity  wul  set  aside 
the  proceedings  as  fraudulent  in 
law.  But  any  agreement  made, 
however  soon  afterwards,  with  the 
purchaser  for  a  conveyance  to  the 
administrator  is  not  within  the  rule. 
Wortman  v.  Skinner,  368 

The  rule  has  its  operation  on  the  mlU, 
and  the  land  is  again  instantly  free 
for  all  the  world  to  purchase. 

Where  two  administrators  sell  land 
nnder  an  order  of  the  Orphans 
Court,  and  one  ou\y  of  them  exe- 
cutes the  deed,  equity  will  enjoin 
the  heirs  from  prosecuting  an. eject- 
ment to  recover  back  the  land  upon 
the  ground  of  such  irregularity. 

Same  principle.     Ohtrt  v.  Oheri,    423 

Relief  may  oe  had  against  such  rule 
as  well  at  law  as  in  equity.         ib. 


ADOPTION. 
8u  AoBESMXirT  7. 


AGREEMENT. 

Prima  fade,  the  holder  of  a  written 
agreement  is  entitled  to  the  benefit 
of  it,  and  if  the  attempt  is  made  to 
destroy  its  validity,  by  showing  a 
non-delivery,  the  proof  most  not 
leave  the  matter  in  doubt.  HUl  v. 
Beach,  31 

H.  applied  to  W.  for  loan  of  $1000. 
W.  told  him,  if  he  would  meet  him 
on  a  certain  day,  with  a  bond  and 
mortgage  made  out  to  one  C,  and 
would  assign  also  to  said  C.  a  cer- 
tain other  bond  and  mortgage  as 
collateral,  he  should  have  the 
money:  they  met,  and  W.,  telling 
H.  that  he  had  only  $600,  which 
he  would  pay  him  as  soon  as  he 
could  raise  it,  if  he  would  deliver 
to  him  the  bonds  and  mortgages, 
H.  delivered  the  papers. 

Hdd,  that  thereby  H.  made  W.  his 
agent  to  deliver  them  to  C,  and  to 
receive  the  money  from  him.  Oocper 
V.  Headley,  48 

A.,  an  executor,  deposited  in  the  hands 
of  B.  a  sum  ot  money  to  pay  a 
legacy.  B.  accepted  the  trust;  ac- 
knowledged himself  the  debtor  to 
the  amount  received ;  from  time  to 
time  paid  interest  upon  it;  quieted 
anxiety  by  declaring  that  the  money 
was  safe  in  his  hands,  and  that  when 
the  legatee  arrived  at  the  age  speci- 
fied in  the  will  she  should  nave  it. 

Held,  that  B.  was  liable  to  pay  to 
legatee  the  amount  deposited.  Orut 
V.  Hovis,  84 

M.  entered  into  a  contract  with  tho 
complainants  to  construct  a  tunnd. 
In  tne  progress  of  the  work  M.  had 
receivea  lar^e  sums  in  payment,  and 
the  complainants  haa  retained  ia 
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their  hands,  by  virtue  of  a  stipula- 
tion  of  the  contract  to  that  effect, 
the  snm  of  abont  (42,000,  being  ten 
per  cent,  of  the  estimates  or  supposed 
value  of  the  work.  M.,  in  con- 
sideration of  the  payment  of  this 
per  centage  to  him,  executed  a 
mortgage  upon  a  large  amount  of 
property,  consisting  of  ,  buildings 
and  machinery,  tools,  Ac,  with  a 
condition  that  the  contract  should 
be  fully  performed  on  his  part,  or 
the  $42,000,  with  interest,  refunded. 
The  two  clauses  in  the  contract, 
which  particularly  specified  the  pur- 
poses to  which  the  percentage  re- 
tained was  to  be  applied,  were  as 
follows:  '*If  the  party  of  the  first 
part  shall  reftise  or  unreasonably 
neglect  to  remedy  any  imperfections 
which  may  be  pointed  out  by  the 
engineer,  or  in  any  manner  violate 
the  conditions  of  this  contract,  bo 
that,  in  the  judgment  of  the  en- 
gineer, there  shall  be  iust  grounds 
of  apprehension  that  tne  work  will 
not  be  completed  in  the  manner  and 
within  the  time  herein  specified, 
then  it  shall  be  the  duty  of  the  en- 
gineer to  serve  a  written  notice 
upon  said  party,  setting  forth  the 
grounds  of  his  apprehension,  and  i 
specifying  the  manner,  together  | 
with  a  reasonable  time  in  which 
said  party  may  cause  such  grounds 
to  be  removed ;  and  if,  at  the  ex- 
piration of  such  time,  said  grounds 
of  apprehension  be  not  removed, 
then  full  power  and  authority  are 
mutually  vested  in  such  engineer  to 
declare  their  contract  forfeited ;  and 
on  such  declaration  being  given  in 
writing  to  the  parties  hereto  this 
contract  shall  cease  and  determine 
immediately,  and  the  said  party  of 
the  second  part  may  for  ever  retain 
the  reserved  percentage  on  account 
of  the  consideration  for  damages 
which  they  may  have  sustained  oy 
reason  of  the  forfeiture  of  this  con- 
tract, "or,  as  another  alternative, 
the  party  of  the  second  part,  at 
their  option,  may  allow  the  party 
of  the  first  part  an  extension  of 
time,  in  whicn  case  the  party  of  the 
first  part  hereby  agrees  to  forfeit  to 
the  party  of  tne  second  part  the 
ium  of  f 2600  for  each  and  every 
month  the  work  shall  be  delayed 
■b^ond  the  time  herein  stipulated 


for  the  oomplet^on  of  Hm  same,  iht 
amount  to  be  deducted  from  tht' 
engineer's  estimates  or  from  the  re- 
served percentage.** 

Shortly  after  the  execution  of  the 
mortgaffe,  attachments  were  taken 
out  against  M.,  as  an  absent  debtor, 
and  levied  on  the  mortgaged  pro- 
pertyt  and  judgment  being  ent^ed, 
the  auditors  advertised  it  for  sale. 

The  complainants  then  filed  Uieir  bill 
for  a  sale  of  the  property  to  pay  the 
mortgage  money,  and  that  they 
might  have  priority  over  attaching 
creditors,  and  that  creditors  might 
be  enjoined  from  sellin|^  On  mo- 
tion to  diaeolve  injunctioB,  hM^ 

Fir$t,  that  the  percentage  retained 
under  the  contract  was  not  for  the 
general  indemnity  of  the  complain- 
ants, but  could  only  be  resorted  Co 
for  the  puipoees  mentioned  in  the 
t¥ro  claoses  thereof  above  recited. 

Second^  that  as  the  bill,  in  connectien 
with  the  affidavits,  shows  that  the 
engineer  had  not  declared  the  con- 
tract forfeited,  and  that  the  com- 
plainants had  not  given  the  ex- 
tension according  to  the  terms  of 
the  contract,  the  bill  could  not  be 
maintained,  and  the  injunction  most 
h\\. 

A  mortgage  of  personal  property  may 
be  enforced,  if  the  mortgagee  has 
possession  of  the  property,  by  a  sale 
oy  him  in  market  overt,  or  he  may 
sell  it  under  a  decree  of  this  court 
It  is  his  right  to  foreclose  his  mort- 
g^e ;  he  is  not  bound  to  incur  the 
risk  of  selling  the  property  withoaft 
the  sanction  of  a  decree. 

The  remedy  at  law,  as  between  the 
mortgagee  and  attaching  o^tor, 
would  only  settle  the  ri^nt  of  pos- 
session, and  is  therefore  inadequate. 

The  condition  of  a  mortgage  may  not 
have  been  broken — tne  time  may 
not  have  arrived  when  the  money 
is  payable — and  as  between  mort- 
gagor and  mortgagee,  the  latter  may 
nave  no  right  to  enforce  his  mort- 
gage— and  yet  there  may  be  circum- 
stanoes,  notwithstanding,  which 
will  entitle  the  mortgagor  to  his 
bill  for  the  protection  of  the  pro- 
perty, and  will  justify  the  court  in 
converting  the  mortgage  property 
into  money  for  the  better  protection 
of  the  parties  in  interest  Jjome 
Dock  Omjpaiiy  ?.  JMtssyv  ^ 


ilr'i^i. 


^i 


^sliow  that,  prey ioufl  io  the  obU^n 

^gning  a  deed,  there  was  an  agree- 

ineat  between  the  parties  to  the  in*. 

Btrument,  that  all  the  stockholders 

■pi  the  company  should  sign  it^  and 

'that  it  was  signed  by  them  with  the 

.trnderBtanding  or  agreement  that  it 

should  not  be  delivered  until  the 

/signatures  of  all  were   procured. 

'  maek  V.  Lamb,  109 

There  is  a  manifest  difference  where 
the  testimony  is  offei;;ed  for  the  pur- 
pose of  ahowinff  that  the  wriling 
was  not  to  be  delivered  until  a  con- 
dition precedent  was  performed, 
;and  that  it  was  delivered  with  an 
agreement  that  the  condition  was 
to  be  performed.  In  the  one  case, 
the  purpose  of  the  evidence  is  to 
^show  that  the  instrument  never  was 
legally  delivered,  and  therefore 
never  had  any  binding  effect — in 
ihe  other,  to  contradict  the  instru- 
'inent,  which  is  absolute  upon  its 
face,  by  showing  contrary  to  the 
instrument,  that  it  was  not  absolute, 
but  conditional,  ib. 

The  book  of  minutes  of  the  railroad 
company  was  admitted  in  evidence, 
to  go  to  the  jury  for  the  purpose  of 
proving  what  took  place  at  several 
meetings  of  stockholders,  called  for 
the  purpose  of  procuring  the  loan 
for  tne  company  with  which  the  in* 
demnity  bond  m  question  was  im- 
mediately connected.  In  it  were 
recorded  the  meetings  of  the  parties 
to  the  bond,  and  what  took  place 
between  them  in  relation  thereto, 
and  it  was  kept  by  their  secretary. 

Held,  that  the  book  was  admissible, 
as  containing  the  agreement  of  the 
parties,  reduced  to  writins  by  a 
person  mutually  chosen  for  tne  pur- 
pose. 

By  the  charter  of  an  insurance  com- 
pany, all  persons  insured  became 
ihembers  of  the  company,  and  all 
claims  and  losses  sustained,  to  a 

freater  amount  than  the  company 
ad  funds  on  hand  to  discharge, 
were  to  be  raised  by  assessments,  to 
be  made  ratably  on  the  members, 
Recording  to  the  amount  of  each 
i^ember's  insurance,  provided  that 
such  assessment  should  not  ex^ceed 
jl^e  amount  of  the  note  or  Abli^ 
<i6n  sivea  by  each  member,  atid  oni^ 
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I>tr  cent  ou  flie  piincipal  Mun  men* 
.  tioned  in  each*  policy.  After  the 
business  had  been  carried  on  for 
some  timis,  the  directors  resolved 
that  the  company  should  raise  a 
guaranty  capital  of  ^150,000,  which 
should  be  put  up  in  money  bonds 
payable  on  demand,  and  secured  by 
a  mortga^  or  stocks,  as  collateral 
security,  which  should  be  liable  to 
'  assessment  pro  rata,  to  make  good 
any  losses  which  the  company  misht 
sustain  after  all  other  available 
means  had  been  exhausted.  The 
contributor  to  such  capital  was  to 
receive  six  per  cent  per  annum  on 
the  amount  of  his  bond  out  of  the 
earnings  of  the  company.  The  cor- 
poration having  become  insolvent, 
an  assessment  was  made,  by  the  or- 
der of  this  court,  on  the  guaranty 
capital,  and  a  bill  filed  to  recover 
on  the  defendant's  mortgage  the 
amount  assessed  against  him. 

jBbH  that  the  corporation  had  no 
power  to  enter  into  the  contract 
with  the  contributors  to  the  guar- 
anty fund,  and  that  such  contract 
was  illegal  and  void,  and  could  not 
be  enforced  either  in  a  court  of  law 
or  equity. 

Where  the  charter  of  an  insurance 
company  makes  its  members  mutual 
insurers,  and  constitutes  a  fund  to 
meet  losses  made  up  from  premiums 
to  be  contributed  by  the  members, 
and  one  per  centum  on  the  amount 
for  which  each  is  insured,  no  other 
fund  can  be  created  for  that  pur- 
pose. 

And  although  such  company  may, 
under  proper  circumstances,  bor- 
row money,  it  cannot,  under  pre- 
tence of  borrowing  money,  provide 
a  fund  for  the  purpose  of  giving 
credit  to  the  company. 

The  creditors  of  sucn  corporation  have 
no  right  to  look  to  any  other  fund 
than  that  which  the  charter  pro- 
vides, and  they  cannot  ask  the 
court  to  enforce  an  illegal  contract 
for  their  benefit 

It  would  seem  that  the  mortgage  may 
be  held  as  security  for  the  interest 
paid  by  the  company  upon  it,  and 
:  the  biU  was  dismissed  without  pre- 
!judice  to  this  question.  Trenton 
J£  L.  and  F.  Int.  Co,  v.  McKdway, 
i  133 

An  uncle  made  ah  agreement  with  tht 
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iKther  of  an  infuit  nephew,  that  he 
wonld  take  I3ie  infant,  avid  wetld 
adopt  him  ai  hit  eon,  and  that  all 
hift  property  shonld  helong  to  the 
infant  at  the  time  of  the  decease  of 
himself  and  wife.  The  child  lived 
with  the  uncle  nnder  this  arrange- 
ment over  twenty-five  years. 

SeUl,  that  although  the  agreement 
was  by  parol,  ana  was  entered  into 
more  than  thirty  years  ago,  the 
rules  of  the  court  would  not  be  re- 
laxed, but  strict  proof  of  the  agree- 
ment would  be  required. 

That  the  uncle  was  not  restrained,  by 
the  above  affreement,  from  the  use 
and  disposal  of  his  property  during 
his  lifetime,  and  that  it  was  only 
npon  the  death  of  the  uncle  and  his 
wife  that  the  nephew  could  claim 
the  property;  but  that  the  uncle 
coula  not  make  a  disposition  of  the 
property  inconsistent  with  the  agree- 
ment. 

If  a  defendant,  in  hie  answer,  admits 
the  parol  agreement  which  is  within 
the  statute  of  frauds,  but  insists  on 
the  benefit  of  the  statute,  he  is  en- 
titled to  it  notwithstanding  such 
admission.  But  if  he  admits  the 
agreement,  without  insisting  on  the 
statute,  the  court  will  decree  a  spe- 
cific performance,  on  the  ground 
that  he  has  renounced  the  protection 
of  the  statute.  Where  the  answer 
denies  the  parol  agreement,  the 
statute  need  not  be  set  up  as  a  bar. 

In  this  case  the  uncle,  when  about 
sixty-five  years  old,  haviujz  con- 
veyed hi.«i  farm,  worth  about  $6000, 
to  liis  wife's  sister  and  her  husband, 
who  executed,  as  a  consideration,  a 
bond,  in  the  penalty  of  $6000,  with 
condition  to  support  and  maintain 
obligee  and  his  wife  during  their 
lives,  <&c.,  and  it  appearing  that 
such  grantee  knew  oi  the  equities 
of    the    nephew — held,    that    such 

frantee  would  not  be  reearded  as  a 
onajide  purchaser,  and  tnat  the  con- 
veyance being  intended  to  defeat  the 
agreement  in  favor  of  the  nephew, 
the  latter  was  entitled  to  relief. 
The  principles  of  equity  will  be  ap- 
pli»»d  to  new  cases  as  they  are  pre- 
sented, and  relief  will  not  be  with- 
held merely  on  the  ground  that  no 
precedent  can  be  found.  Van- 
dujfnev.  Vrecland  and  others,     143 


The  complainant  wm  the  vwntr  ft  a. 
harm  tnroogii  whiek  tlie  dcfendaati,* 
the  Morrie  and  finex  Railroad  Com- 
panv,  in  the  conitniction  of  their 
work,  made  an  exearatioB.  Com- 
missioners were  called,  nnder  the 
company's  charter,  to  aasew  tht 
damages,  from  whose  award  the 
complainant  appealed.  Before  the 
hearing  of  the  appeal,  H.  and  W., 
the  lawyer  and  agent  of  the  de- 
fendants, proposed  to  submit  the 
matter  in  difference  to  arbitration, 
which  was  done.  By  the  charter  of 
the  company,  they  were  obliged  to 
oonetruct  and  keep  in  repair  suitable 
wagon  waya  over  or  under  their 
rosd  where  the  railroad  intersected 
any  farm.  During  the  deliberatioiis 
of  the  arbitrators,  the  complainant 
stated  that  he  should  require  a  suit- 
able wagon  way  over  the  railroad 
where  it  'crossed  his  farm,  but  H. 
and  W.  replied  that  this  was  s 
matter  with  whidi  the  arbitrators 
had  nothing  to  do,  and  was  no  part 
of  the  submission.  This  view  was 
assented  to  by  the  arbitrators  and 
both  parties.  The  arbitrator!  made 
their  award,  and  H.  and  W.  waited 
on  complainant  with  the  monev 
awarded  and  the  draft  of  a  deeJ. 
The  complainant  objected  to  sign- 
ins  this  deed,  on  the  ground  that  it 
did  not  in  express  terms  reserve  all 
his  rights  to  a  crossing,  but  finally 
executed  it,  on  being  assured,  by 
the  lawyer  of  the  company,  thai 
such  rights  would  not  be  affected  by 
the  instrument.  The  company  hav- 
ing failed  to  put  up  a  crossing  after 
being  legally  notified,  the  complain- 
ant maae  it  at  his  own  expense, 
and,  by  virtue  of  an  authority  con- 
tained in  their  charter,  sued'  them 
at  law  for  the  money  expended 
The  company  set  up  the  deed  a?  a 
bar  to  the  recovery.  This  bill  was 
filed  to  reform  the'  deed  and  enjoin 
the  defendants  from  interposing  it 
as  a  defence  at  law.  The  company 
filed  a  demurrer  to  the  bill. 

Held,  that  though  the  general  role  is 
—-4ffnorantia  u^$  neminem  cxcupii 
— yet  it  has  its  admitted  excep- 
tions. 

That  this  case  forms  an  exception  to 
the  general  rule  for  several  reasons, 
among  which  are  the  following,  tii. 

Fvrtt,  fiecanae  the  sole  purpose  of  tht 
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jdeed  .wm  to  afiedaaU  ihe  award  of 
tiie  arbitraton— which  porpoie  it 
did  not  accompliflli ;  and  because  the 
court  can  reform  the  deed  by  having 
the  award  before  it,  without  resort- 
ing to  parol  evidence. 

Second.  Because  the  mistake  of  the 
law  was  the  mutual  mistake  of  both 
parties  to  the  contract,  and  was  to 
DO  attributed  to  the  agent  of  the 
party  now  endeavoring  to  take  ad- 
vantage of  it. 

Meld  further,  that  although,  in  the 
view  of  this  court,  the  right  of  the 
complainant  to  require  the  company 
to  make  the  crossing  in  question 
was  not  released  by  giving  of  the 
deed,  yet  as  the  company  had,  by 
their  plea  at  law,  set  up  a  different 
construction,  the  comjnainant  was 
entitled  to  be  protected  in  this  court 
against  the  hazard  of  a  decision  at 
law  sustaining  such  plea.  Chreen  v. 
Morris  and  J&sex  R,  B.,  165 

A  person  who  has  gone  into  possession 
of  real  estate,  under  a  parol  agree- 
ment to  purchase,  has  such  an  in- 
terest in  toe  property  as  is  capable 
of  being  mortgaged. 

The  equity  of  such  mortgagee  is,  that 
he  has  the  right,  if  the  vendee  re- 
fuse to  fulfil  the  agreement  to  pur- 
chase, himself  to  assume  his  position 
and  redeem  the  property. 

8uch  mortgage  will  prevail  against  a 
subsequent  purchaser  with  notice. 
Sinclair  v.  Armitage,  174 

A  specific  performance  of  an  agree- 
ment in  writing  will  not  be  decreed 
where  it  has  not  been  executed  by 
all  the  parties. 

And  where  some  of  the  parties  to  an 
aj^ement  were  prevented  from 
signing  it  bv  the  fraudulent  conduct 
of  one  of  the  parties  in  interest,  a 
court  of  equity  would  not  feel  itself 
justified,  upon  such  considerations, 
in  decreeing  the  specific  perform- 
ance of  an  agreement  which  had 
never  been  executed. 

In  a  case  in  which  promissory  notes 
were  given  in  payment  of  the  bal- 
ance of  the  consideration  money  on 
a  parol  contract  for  the  purchase  of 
lands,  and  an  injunction  was  ob- 
tained by  the  party  giving  such 
notes,  restraining  the  party  re- 
ceiving them  from  negotiating  them, 
or  enforcing  their  pavment,  held, 
that  this  was  not  such  part  p«r- 


fonnanee  of  the  a^ceement  as  would. 
take  thacasaout  of  the  opeiratign' 
of  the  statate  o£  frauds.   ' 

The  governing  rule  on  this  subject  is, 
that  the  court  will  not  consider 
anvthing  such  pari  performance  as 
will  take  the  case  out  of  the  statute 
which  does  not  put  a  party  into  a 
situation  which  is  a  fraud  upon  him, 
unless  the  agreement  is  fully  per- 
formed. 

An  agreement  for  the  sale  of  lands 
stipulated  that  the  vendees  were  to 
pay  $127,000  as  the  consideration 
money,  within  five  years  from  the 
date  of  agreement,  with  a  provision 
for  pavment  of  interest.  The  ven- 
dees had  the  right  to  commence 
selling  lots  immediately,  provided 
they  paid  to  the  vendors  $100  per 
lot,  and  for  such  lots  the  vendors, 
on  the  receipt  of  the  money,  were 
obliged  to  give  a  deed.  The  vendees 
agreed  to  orain  the  premises,  to  dig 
down  the  high  lana,  and  to  fill  in 
the  low,  and  to  make  other  improve- 
ments of  a  like  character.  The 
consideration  money  was  paid,  part- 
ly in  money,  partly  in  bonds  se- 
cured by  mortgages  on  the  premises, 
and  partly  in  promissory  notes. 

Held,  that  upon  the  payment  of  the 
purchase  money,  the  vendees  were 
entitled  to  a  conveyance  of  the 
land,  even  upon  the  assumption 
that  they  had  not  made  the  improve- 
ments according  to  their  agreement; 
that  upon  the  face  of  the  agreemenl, 
the  object  of  the  covenants  for  im- 
provements was  for  no  other  pur- 
pose than  to  secure  the  payment  of 
the  purchase  money. 

Held  further ^  that  the  covenants  for 
improvements  were  personal  cove- 
nants, and  that  there  was  nothing 
pledged  for  their  fulfilment  but 
the  personal  responsibility  of  the 
parties. 

Htld  further,  that  the  vendors  could 
not  withold  a  oonveyance  on  the 
ground  that  the  value  of  the  mort- 
gages taken  by  them  depended  on 
the  faithful  performance  of  the  cove- 
nants to  improve  the  property ;  that 
the  vendees,  having  thus  far  per- 
formed their  contract,  and  paid  the 
consideration  money,  the  vendors 
have  no  right  to  hold  the  land  as  a 
security  for  any  future  default.  Oil- 
bcrt  V.  Trustees  of  East  Newark,  180 
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ibi  injenetiott  will  &oi  be  ntftined 
'wkidi  rests  on  sa  agreement,  alleged 
to-  kftve  been  \mt,  where  the  Bill 
does  not  state  that  any  application 
.for  such  agreement  has  been  made 
to  the  person  with  whom  it  stated 
it  was  deposited,  and  contains  no 
averment  that  the  contents  of  the 
loit  instrument  can  be  proved,  and 
where  the  other  parW'  to  snch  agree- 
ment is  deceased.   &fU  v.  De  joaun, 

220 

The  complainants,  who  were  the 
lessees  of  certain  water  rights,  had 
entered  into  an  agreement  with  the 
defendants,  who  were  their  lessors, 
regulating  the  mode  in  which  the 
water  should  be  drawn  o£f  from  the 
panaL  The  agreement  having  been 
carried  into  execution  by  the  erec- 
tion of  the  proper  works,  the  de- 
fendants afterwards  commenced  an 
alteration  of  the  works,  so  as  to 
draw  off  the  water  in  a  mode  which 
was  not  in  strict  conformitv  to  the 
agreement  A  bill  being  filed,  and 
an  injunction  obtained,  the  defend- 
ants answered,  insisting  that  the 
ilteration  would  not  injure  the  com- 
plainants, and  was  not  inconsistent 
with  their  rights  under  the  agree- 
ment— heid,  that  this  court  ought 
to  keep  the  parties  in  statu  quo 
nntil  the  merits  of  the  controversy 
should  be  heard,  and  until  it  should 
be  decided  whether,  for  the  reasons 
assigned  in  the  answer,  the  defend- 
ants were  entitled  to  have  the  water 
discharged  in  any  other  manner 
than  in  that  specined  in  the  agree- 
ment. Butler  V.  Society  /or  E6- 
tahluhinq  Manufacture,  264 

M.  enteredf  into  a  contract  with  the 
complainants  to  construct  a  tunnel. 
In  tiie  progress  of  the  work,  M.  had 
receivea  large  sums  in  payment, 
and  the  complainants  had  retained 
in  Uieir  hanas,  by  virtue  of  a  stipu- 
lation of  the  contract  to  that  efi'ect, 
the  sum  of  $42,000,  being  ten  per 
cent,  of  the  estimate,  or  supposed 
value  of  the  works.  M.,  in  con- 
sideration of  the  payment  to  him  of 
this  percentage,  executed  a  mort- 
gage upon  a  large  amount  of  pro- 
pertv,  consisting  of  buildings  and 
machinery,  tools,  Ac,  with  a  con- 
dition that  he  would  perform  the 
contract  within  the  time  therein 
specified^  and  in. default  would  re- 


jNiy  the  aaid  turn  of  |42;O0O,  wi& 
interest  Ac    The  tW6  claQBee  which 
Bpeeifiad  the  pt^posea  to  which  tht 
percentage  retained  ^ae  to  be  ap- 
plied were  as  follows :  "  If  Uw  party 
of  the  first  part  refnse  or  unreason- 
ably neglect  to  remedy  any  im- 
perfection which  may  oe  pointed 
out  hy  the  engineer,  or  in  any  man- 
ner violate  the  conditions  of  this 
contract,  so  that,  in  the  judgment 
of  the  engineer,  there  shall  be  just 
grounds  of  apprehension  that  the 
work  will  not  be  completed  in  the 
manner  and  within  the  time  herein 
specified,  then  it  shall  be  the  duty 
of  the  engineer  to  serve  a  written 
notice  upon  the  said  party  setting 
forth  the  grounds  of  his  apprehen- 
sion, and  specifying  tiie  manner, 
together  with  a  reasonable  time  in 
which  the  said    party  may  cause 
such  grounds  to  oe  removed;  and 
if,  at  the  expiration  of  such  time, 
such  grounds  of  apprehension  be 
not  removed,  then  full  power  and 
authority  are  mutually  vested  in 
such  engineer  to  declare  their  con- 
tract forfeited ;  and  on  such  decla- 
ration being  given  in  writing  to  the 
parties  hereto  this  contract  shall 
cease  and  determine  immediately, 
and  the  said  party  of  the  second 
part  may  for  ever  retain  the  reserved 
percentage  on  account  of  the  con- 
sideration for  damaees  which  they 
may  have  sustained  by  reason  of 
the  forfeiture  of  this  contract,"  or. 
as  another  alternative,  the  partv  of 
tlie  second   part,   at   their  option, 
may  allow  the  party  of  the  firpt 
part  an  extension  of  time,  in  which 
case  the  partv  of  the  first  part  herehy 
agree  to  forfeit  to  the  partv  of  the 
second  part  the  sum  of  $^500  for 
each  and   every  month  the  work 
shall  be  delayed  beyond  the  time 
herein  stipulated  for  the  completion 
of  tlie  same,  the  amount  to  be  de- 
ducted from  the  engineer's  estimates 
or  from  the  reserv^  percentage. 

Shortly  after  the  execution  of  the 
mortgage,  attachments  were  taken 
out  against  M.  as  an  absent  debtor, 
which  were  levied  on  the  mort- 
gaged property,  and  jadmnent  being 
entered,  the  auditors  advertised  it 
for  sale. 

The  complainants  then  filed  tlieir  bill 
for  a  sale  of  the  proper^  to  pay  the 
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mortgage  iAo«^,  woA  tlMit  th«y 
might  hAve  priority  over  attftehing 
~  cr^tors,  and  that  creditors  might 
be  enjoiaed  from  8elliDg|.  On  mo- 
tion to  dissolve  iniunctionf  Jteld — 

Ist.  That  if  the  bill  showed  a  case  for 
an  injunction  and  receiver,  the  ex- 
ercise of  that  power  was  called  for, 
although  the  time  of  payment  set 
in  the  mortgage  had  not  yet  come, 
unless  the  equity  of  the  bill  had 
been  met  by  the  answer,  and  then 
the  power  of  Uie  court  to  preserve 
the  pledge  from  destruction  to  an- 
swer the  exigency  of  the  mortgage 
was  undoubted. 

2d.  That  the  sum  of  $42,000  could  be 
retained  under  the  contract  not  only 
for  the  purposes  of  forfeiture  bv 
virtue  of  the  clauses  above  cited, 
but  to  provide  against  anv  default 
which  at  law  would  be  a  aefence  to 
an  action  for  its  nonpayment. 

3d.  That,  by  a  just  construction  of  the 
contract,  the  company  held  the  re- 
served fund  as  security  to  protect 
their  rights  in  any  respect  in  which 
they  needed  protection,  and  that 
the  clauses  above  referred  to  did  not 
restrict  but  extended  the  control  of 
the  company  over  that  fund ;  with- 
out them,  they  had  a  mere  power  to 
retain,  by  them,  they  ac<^uired  the 
active  power  to  appropriate  it  di- 
rectly to  the  work  of  completion. 
Long  Dock  Company  v.  MaUery^  431 

The  appellants  were  a  company,  in- 
corporated with  the  right  to  take 
water  from  the  river  rassaic,  for 
the  purpose  of  furnishing  power  for 
manufacturing  uses.  This  water  was 
carried  through  a  canal  of  three 
sections,  which  were  on  different 
levels,  on  each  of  which  mills  were 
erected  under  leases  from  the  com- 
pany. The  mill  of  the  appellees, 
who  were  the  complainants  below, 
was  located  on  the  upper  and  high- 
est level,  in  which  there  were  two 
waste  weirs,  one  of  which  was  above 
the  appellees*  mill,  and  over  which, 
and  tnrough  a  gate  in  it,  the  water 
was  occasionally  drawn  into  the 
lower  levels :  the  other  waste  weir 
was  below  appellees*  mill.  A  con- 
troversy having  arisen  between  the 
company  and  the  appellees  touching 
the  supply  of  water,  a  compromise 
was  effeoted  on  the  following  basis : 

"■  IsL  That  instead  of  the  water  in 


the  canal:  baiBg  briuogid-  «t  llitt.^ 
waste  weir  above  the  appellees'  mill 
a  new  waste  weir,  of  a  denniated.' 
hei^t,  should  be  constructed  below 
their  mill.  2d.  That  the  existing 
weir  above  their  mill  should  be 
devated  so  as  to  compel  the  waste 
water  to  pass  over,  and  be  dis- 
charged at  the  new  waste  weir  be- 
low Uie  mill.  3d.  That  the  gate  in 
the  weir  above  the  mill  shomd  not 
be  lifted  for  the  discharjje  of  water 
from  the  canal,  except  in  emergen- 
cies. The  company  had  commenced 
the  construction  of  gates  in  the 
lower  weir,  so  as  to  be  able  to  let 
the  water  oat  of  the  ubper  canal  at 
will.  The  oonstructUMi  of  these 
gates  having  been  enjoined — held^ 

That  the  contract  above  referred  to 
secured  to  the  appellees  these  three 
great  advantages. 

1st.  That  the  waste  water  of  the  race 
should  always  be  discharged  below 
their  mill,  and  not  above  it. 

2d.  That  the  waste  water  should  be 
discharged  over  a  waste  weir  of  a 
given  height 

3d.  That  the  gate  above  their  mill 
should  not  be  raised  to  discharge 
water,  except  in  emergencies. 

Held  furthery  that  neither,  by  the 
terms  of  the  contract  nor  by  im- 
plication, could  the  company  be 
prevented  from  constructing  ^ates 
in  the  waste  weir  below  the  mill  of 
the  appellees.  Society  for  EttabUth' 
ing  Lfk^ul  lianufaeluret  v.  ButUr, 

48S 

That  if  the  contract  required  that  no 
gate  should  be  constructed  below 
we  mill  of  the  appellees,  but  that 
all  the  water  which  was  not  used 
should  be  forced,  as  waste  water;: 
over  the  lower  waste  weir,  a  court 
of  equity  would  not  in  this  respect 
enforce  it,  on  the  ground  that  it 
gave  to  the  appellees  an  unfair  and 
unconscionafale  advantage.  ib. 

A  company  incorporated  to  sup;^y  a' 
wat^  power  to  the  oommnnity  for 
manufacturing    purposes    have   a 
quasi  public  character ;   they,  to 
some  extent^  become  the  trustees  of' 
the  power  Ibr  great  public  purposes, 
and  on  this  aocount  a  court  of  equity 
will  not  eBforcSf  by  injunction,  ar' 
contract  entered  into  by  them  which' 
would  prevent  them  nrom  fomish- 
ing  water  with  Tegularitj  to  a  large  ■ 
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number  of  their  lflM«68.  The  remedy 
^r  breach  of  each  contract  ii  at 
Uw.  ib. 

When  public  interests  or  the  rights  of 
large  classes  are  inyolved,  an  in- 
junction will  not  be  granted,  except 
npon  hearing  and  notice,  and  then 
only  when  it  appears  clear  that  the 
injunction  will  not  prejudice  some 
public  or  quati  public  interest,    ib. 

ALTERATION  OF  BECEIPT. 

If  a  receipt  be  altered  by  the  party 
holding  it,  or  by  the  procurement 
of  such  party,  such  alteration 
vitiates  the  receipt  as  an  instrument 
of  evidence.  But  if  the  mutilation 
of  the  instrument  be  made  by  a 
stranger,  without  the  co-operation 
of  the  party,  its  legal  operation  is 
not  changea  so  long  as  it  remains 
legible. 

The  alteration  not  being  in  the  hand- 
writing of  the  party  holding  the 
receipt,  and  in  the  absence  of  all 
direct  or  circumstantial  evidence 
except  what  arose  from  the  fact 
that  the  receipt  was  written  in  the 
receipt  book  of  the  party,  which 
was  in  her  possession,  it  was  held 
that  the  receipt  was  not  vitiated, 
but  should  be  received  in  evidence 
of  payment. 

The  mere  cuttine  of  the  margin  of  the 
papor  upon  which  a  bond  is  printed 
or  written  is  not  a  mutilation  of 
the  instrument  itself.  Ooodfellovfv. 
TntUe,  355 


APPEAL. 

When  a  final  decree  involves  the 
merits  of  the  case,  which  had  pre- 
viously been  settled  by  an  inter- 
locutory order,  an  appeal  from  the 
final  decree  brinm  the  whole  case 
before  the  court.  jlhrJiune  v.  Cotton, 

312 

In  case  a  defendant  does  not  appear 
at  the  hearing  before  the  Chancel- 
lor, the  cause  naving  been  regularly 
noticed  for  argument,  he  cannot  ap- 
peal from  the  decree  thus  rendered 
m  his  absence. 

If  the  absence  Was  inrohintary  or  ac- 

.  cidental,  and  a  defence  was  intended 
to  be  made,  the  remedy  it  by  peti- 


tion to  the  Cha&celloc  lor  «  rthear- 
ing.  Tbieniendy.  iSim(&^  300 

TIm  New  Jersey  Frankbnite  Com- 
pany execated  to  the  ret|M>ndenta 
mortgage,  to  fbredoee  which  a  bill 
was  nl^  in  the  Court  of  Chancery. 
A  second  mortgage  had  been  exe- 
cuted by  the  company  to  certain 
persons,  as  trustees,  to  secure  the 
payment  of  bonds  thereafter  to  be 
issued  by  the  corporation. 

The  trustees  were  parties  defendants 
in  this  suit  A  decree  having  been 
made  in  the  court  below  to  fore- 
close the  mortgage,  this  appeal  wss 
taken;  and  on  the  cause  being 
moved  for  argument,  an  application 
was  made  to  introduce  certain  per- 
sons as  defendants,  who  claimed  to 
be  ee%tui  que  tru$U  under  the  said 
second  mortgage.  HeUim- 

1.  That  the  cestui  que  tnutt  of  a  mort- 
gasee  are  not  neeeMary  parties  to  a 
bilT  of  foreclosure — whether  sndi 
mortgage  constitutes  a  prior  or  sub- 
sequent encumbrance,  or  whether 
the  mortgagee  be  complainant  or 
defendant. 

2.  That  the  constitutional  jurisdiction 
of  this  court  is  altogether  appellate, 
its  office  being  simply  to  review  the 
decrees  of  the  Court  of  Chancery 
at  the  instance  of  a  party  aggrieved 
by  the  decision  of  that  court ;  and 
that  new  parties  to  the  suit  cannot 
be  admitted  while  the  cause  is  on 
appeal  in  this  court.  New  Jenev 
FrankliniU  Co,  v.  Oaks  Ames,    507 


APPROPRIATIONOF  PAYMENTS. 

The  general  rule  of  law  in  reference 
to  the  appropriation  of  payments 
is,  that  a  debtor  owing  several 
debts  to  the  same  creditor  has  a 
right  to  apply  his  payment,  at  the 
time  of  making  it,  to  which  debt 
he  pleases.  If  he  makes  a  general 
payment  without  appropriating  it, 
the  creditor  may  apply  it  as  he 
pleases.  And  where  neither  party 
appropriates  it,  the  law  will  apply 
it  according  to  its  own  view  ot  the 
intrinsic  justice  and  equity  of  the 
case. 

The  appropriation  by  the  debtor  may 
be  shown  not  only  by  hia  expm 
declaration,  but  by  a&y  droui- 
•taAces  '&om  w&ka  hia  iftttntton 


ifr 


'miut  be  lignifisd  to  the  creiiuiT  in 
'some  ir»y,  A  private  eatrj",  ni»Je 
by  tha  aebtor  id  hit  own  bodka  of 
accoant,  ie  insnfictmt  to  deUrminp 
the  applicstion  of  the  pkfmenL 

Itneitber  party  makes  an  appcnpri^i- 
tioQ  of  the  paymentfi,  and  eq^uiti^? 
attach  in  faror  of  » thirf  pftriv.  it 
is  not  in  the  potrei  of  either  debtor 
or  creditor,  at  a  ea1»G:]Uent  peri  oil. 
to  ntake  an  appropriaiion  afftding 
the  equities  of  such  third  parry 
Terhanc  v.  Colton.  l'.^2 

Where  a  general  payment  is  :iin<L' 
■  without  application  by  either]  .iei  v, 
"and  there  are  direri  claims,  •••i\'<- 
of  which  are  hnt  imperfect'.v  ^■- 
tnred,  the  court  -will  apply  it  in 
thoae  d«ht«  for  which  the  Bei-iiriiy 
is  most  precarious.   Sn/nteatt,    312 


ASSIGNMENTS  FOR  BENEFIT 
OF  CREDITORS  AND  FBAUDU- 
LENT  TRUSTS. 

W.  W,  F.,  being  indebted  tohis  f.tilipr, 
T.  F.,  eiecuted  to  him  a  moriLiiij^i' 
Some  time  after,  he  made  a  eiTi'i  iil 
asaigDment,  under  the  art  1"!  \iu- 
benefit  of  his  creditors.    The  (.itluT 

S resented  his  claim  against  tli»  ^i:i  | 
1  the  aasieneeH,  stating  thirtni.  | 
and  in  the  affidavit  annexed  Itirr''- 
to,  that  part  of  it  was  secan.l  !>v  i 
mortgage.  Afterwards  T.  F-  il\in^, 
his  wilteontained  this  clause — "  in  \ 
order  to  place  my  children  as  i^^'drly  , 
upon  an  equality  as  may  be.  I  <Ji 
tflet  thatall  the  debli  with  nhiili 
iny  sons  are  respectively  cliarydi 
npon  my  leger  shall  bo  de-luoifii' 
from  their  respective  shares  'if  my 
estate,  allowing  to  each  of  thi^u  a 
credit  of  twenty-five  thonsani  dol- 
lars, being  the  sum  I  have  advanced, 
or  given,  hereby  to  theirtistfrs,  ex- 
cepting always  mv  son  W,  W.  !F., 
againtt  whom  1  desire  my  eieeu- 
tora  to  prosecute  no  salt  or  claim 
for  aiiy  debts  he  may  owe  a^e  ;  but 
not  to  abandon  &e  pnxeudiags 
CoouneDced  agaiutt  A«  Mtate  u- 
aigned  by  htm  to  Hten.  Bell  and 
Marktey  for  the  benefit,  o!  ttii 
\  eteSitors." 

'^«fj,  that  the  aWre  tebll«d  elavse  did 
'    mX  operite  if  aJi'MiiitfEA4'teU«s« 

^  otmoMt^MS^'  •■'■"■  ■"■'■'-■ 


,_,  specified.  Jidj 

not  abuidon  hie  mortgage  (X'CurilyJ 
Bctt-t.  Ftrmingi  £ieaUori  1,  WO 
Each  of  eight  jiersons  flblained  a 
judgment  aeaiustD.  Upon  the  15th, 
rubraary,  Th!j6,  the  execution*  le- 
iOg  returned  nn^aUjfic:!,  an  rird«r 
was  made  to  corniifl  Ti.  |n  mulif  iii»- 
covery.by  virtue  of  the  act  of  Match, 
laaO,  entitled,  "  An  aot  to  prevent 
fraudulent  truste  and  assignmenta. 
On  Ihe  28th  >.f  .luj,.'  i.Jlowiog,  M. 
was  appoinle-t  r-i -jviv,  by  one  and  ■ 
the  same  ordr-^.  m  tljii-.ght  different 
suits.  In  the  i<!,]ri.  i<  Maeadjudged 
that  D.,  the  jii.l^iii.-iii  debtor,  was 
poucMed  of  a  curuiii  nam  of  money 
and  a  certair  nfiti-  D,  had  been  ar- 
rested and  heldtobailin  theee»uits, 
and  on  (he  16th  February,  three 
days  after  the  order,  he  was  lur- 
rendered  by  bis  bail,  and  on  the 
same  day  gaveao  insolvent's  bond: 
and  on  the  J^th  August  following, 
being  discharged  as  an  insolvent, 
made  an  aesienment  to  N.,  the  com- 
plainant in  this  suit.  The  money 
and  the  note,  adjudged  hy  the  ord^' 
to  be  in  the  hands  of  D.,  were  paid 
over  by  him  to  his  assignee.  M.,  the 
receiver,  brought  snit  at  law  under 
the  statute  to  recover  of  the  as- 
signee these  moneys.  The  assigDee 
flies  this  bill,  praying  tliat  he  may 
deposit  the  money  and  note  in  this 
court,  and  that  the  reeeiver  may  be 
restrained  from  his  suit  at  law. 
5dd.  that  the  only  matter  in  contro. 
I  versy  is  a  pure  qneetion  of  law, 
arising  upon  (be  construction  of  the 
statute.  A^euihirk  v.  JUbrru,  62 

that  there  is  po  quesUoa  of  equity 
between  the  parties.  If  the  order 
made  by  the  court  upon  Ihe  retom 
of  the  executions  at  law  gives  t« 
the  jQdgra«at  creditor  a  lieu  upon 
the  property  asaistt  a  suhsequfnt 
buna  fide  pur<^ba«er.  creditor,  oi 
alienee,  either  voluatary  or  mvol- 
nntaty,  and  the  receiver  haa  heen 
duly  appointed,  tb«D  he  is  bntlQed 
-  It  re<'0V6r  the  property  at  law.  %nd 
the  deterninatico  of  tUut  suit  iet- 
tlPs  all  dlB[iute  to  tly^  j-.rop.T!y.,:ib. 
Xh«  judgteeai  at  lav  m-jU  ho  »  pt^ 
.  teetion  |o  tha  omplt'itiMXi,  iu 
therp  apDBSriiig  ,so,  ,  JMW.n  lot 
'^dab^Bg-ttie'  hrait  a  Stl^aOoo. 


676 


I17DEX. 


the  bill  miiBt  be  diBmissed.  ib. 

Althoarii  all  the  parties  have  snb- 
mittM  to  the  jurisdiction,  as  the 
case  is  not  free  from  difficulty,  the 
bill,  nnder  the  circumstances  of  the 
case,  will  not  be  retained.  ib. 

Query,  whether  one  single  order,  ap- 
pointing a  receiver  under  the  act, 
can  be  made  for  eight  suits  brought 
by  different  parties  ?  ib. 

Where  an  assignment  made  by  a  debt- 
or in  favor  of  creditors  dictates 
terms  to  them  at  variance  with  the 
protection  afforded  to  them  by  the 
statute,  it  is  fraudulent  in  law. 
Knight  V.  Backer,  214 

If  a  deed  is  executed  on  the  part  of  a 
debtor  with  an  intent  to  aelay  his 
creditors,  that  intention  will  make 
the  deed  fraudulent  in  fact  against 
his  creditors.  ib. 

The  bill  alleged  that  the  debtor  had 
assigned  his  property  with  the  pur- 
pose of  delaving  ana  defrauding  his 
creditors:  the  answer  denied  that 
there  was  any  fraud  in  fact,  ad- 
mitted  the  assignment,  and  averred 
that  if  the  property  could  be  sold 
at  a  fair  price,  it  would  be  suffix 
cient  to  meet  the  demands  of  the 
creditors.  This  answer  was  held  to 
be  an  acknowledgment  that  the 
deed  was  executed  to  prevent  the 
property  beine  saorifioed,  and  to 

Slaoe  it  beyond  the  reach  of  the  or- 
inary  process  of  law,  and  was 
therefore  void  as  against  creditors, 

ib. 

It  is  no  justification  of  such  a  dispo- 
sition of  property  that  it  will  sell 
to  better  advantage  than  it  would 
if  sold  by  the  sheriff  under  execu- 
tion, ib, 

A  debtor  who,  believing  himself  sol- 
vent, places  his  property  beyond 
the  reaoh  of  the  process  of  the  law, 
whatever  may  oe  the  pretence 
under  which  he  cloaks  the  act, 
** hinders,"  "delays,"  and  "de- 
frauds" his  creditors,  ib. 

A  debtor,  with  full  knowledge  that 
he  is  solvent,  may,  on  the  eve  of  a 
judgment  against  him,  make  a 
general  assignment  of  his  property 
lor  the  benefit  of  his  creditors,  but 
he  must  do  so  in  conformity  with 
the  statute.  ib. 

Courts  should  be  very  strict  in  dis- 
countenancing assignments,  made 
by  debtors  for  the  benefit  of  credit- 


I     ors,  in  any  other  way  than  in  ^he 
manner  prescribed  by  the  statute. 

Certain  creditors  filed  a  bill  in  this 
court  setting  up  that  their  debtor 
had  fraudulently,  and  for  the  pui- 
pose  of  defeating  their  claims,  con- 
veyed his  property  to  one  H.,  who 
answered  and  denied  the  fraud. 
Subsequently  H.  transferred  the 
property  in  dispute  to  a  trustee,  for 
the  benefit  of  the  creditors  who 
where  parties  to  the  suit,  reserving 
the  surplus,  if  any,  to  himself.  On 
this  bill,  which  was  exhibited  hy 
other  creditors  of  the  same  debtor  to 
set  aside  the  deed  of  trust,  held,  that 
this  could  not  be  regarded  as  a  volan- 
tary  assignment  by  the  debtor,  nor 
was  it  to  be  regulated  by  the  same 
principles.  Emerick  v.  Harlan,   229 

Brown  and  Bemarest  made  a  general 
assignment  for  the  benefit  of  their 
creditors.  Three  of  the  complain- 
ants obtained  a  judgment  against 
B.  and  D.,  and  indemnifying  the 
sheriff,  sold  by  execution  the  pro- 
perty which  had  passed  under  the 
assignment.  The  assignee  recovered 
judgment  against  the  sheriff  for  a 
large  amount.  Only  one  creditor 
applied  to  the  assignee  within  the 
tnree  months  limited  by  the  statute, 
and  that  creditor  was  paid  in  full. 
There  was  a  large  balance  in  the 
hands  of  the  assignee,  and  of  this 
B.  and  D,  made  another  assignment 
Creditors,  after  that,  made  applica- 
tion under  the  first  assignment,  and 
the  assignee,  in  his  answer  in  this 
suit,  admitted  that  it  was  an  un- 
settled question  whether  the  credit- 
ors so  applying  were  entitled  to  be 
paid  out  ot  the  fund  in  his  hands, 
or  whether  such  fund  passed  under 
second  assignment,  and  that  it  had 
been  his  intention,  after  he  should 
have  collected  the  money  due  on 
the  judgment  against  the  sheriff,  to 
apply  to  this  court  for  directions. 
The  complainants,  as  creditors,  a^k 
in  this  suit  the  assistance  of  this 
court  in  the  fulfilment  of  the  trust, 
and  having  paid  the  money  due  on 
the  judgment  against  the  sheriff 
into  this  court,  obtained  an  injuno* 
tion  restraining  proceedings  against 
that  officer. 

Held,  that  under  the  circumstancei^ 
the  injunction  should  be  retained,^ 
and    toat   the    oomplainants,    m 
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crediton,  bad  a  right  to  invoke  the 
aid  of  this  court  in  view  of  the  em- 
barrassmento  which  Burronnded  the 
assignee.   Wilson  v.  Bro^wn,        246 

If  an  administrator,  at  public  or  pri- 
vate sale,  sells  lands  upon  an  agree- 
ment, mskde  before  or  at  the  sale, 
that  the  lands  are  to  be  bid  off  in 
the  name  of  some  other  person,  bat 
for  his  benefit,  equity  will  set  aside 
the  proceedings  as  fraudulent  in 
law.  But  any  agreement  made, 
however  soon  afterwards,  with  the 
purchaser  for  a  conveyance  to  the 
administrator  is  not  within  the  rule. 

The  rule  has  its  operation  on  the  sale, 
and  the  land  is  again  instantly  free 
for  all  the  world  to  purchase. 

Where  two  administrators  sell  land 
under  an  order  of  the  Orphans 
Court,  and  one  only  of  them  exe- 
cutes the  deed,  equity  will  enjoin 

'  the  heirs  from  prosecuting  an  eject- 
ment to  recover  back  the  land  upon 
the  ground  of  such  irregularity. 
Wtrtman  v.  Skinner,  3o8 


ATTACHMENT. 

The  land  held  in  trust  for  the  firm 
Was  sold  under  a  mortgage,  and  the 
surplus  money,  before  it  was  brought 
into  court.  Was  attached  while  in 
the  hands  of  the  sheriff  by  a  sepa- 
rate creditor  of  one  of  the  firm. 

Held,  that  the  money  was  attachable 
under  the  above  circumstances. 
ma  V.  Beach,  31 

It  has  been  frequently  settled,  that  a 
separate  creaitor  of  one  partner 
can  attach  that  partner's  interest  in 
any  partnership  property.  ib. 

A  bill  in  equity  is  not  the  proper 
remedy  to  compel  the  payment  oy 

farnisnee  of  the  money  attached. 
^^bert  V.  Hawk,  80 

In  a  foreclosure  suit,  in  which  a  judg- 
ment creditor  in  attachment  claims 
the  surplus  money,  it  is  not  compe- 
tent to  show  that  such  creditor  had 
no  such  demand  against  the  defend- 
ant in  attachments  as  Would  sus- 
tain an  attachment.  Such  judgment 
cannot  be  drawn  in  question  col- 
laterally. 

But  the  surplus  money  in  such  case 
cannot  properly  be  paid  to  the 
plaintiff  m  attachment — the  andit* 


ors  are  the  penons  enlitled  to  re- 
ceive it. 

In  a  court  of  equity,  the  parties  are 
confined  to  the  issues  made  by  their 
pleadings,  as  well  as  in  a  court  of 
law. 

A  mortgagor  who  answered  a  fore- 
closure Dili,  did  not  dispute  the 
claim  of  a  judgment  creditor  in  at- 
tachment who  had  answered,  set- 
ting up  his  judgment,  will  not  be 
permitted  to  call  sUch  judgment  in 
question  on  a  petitioil  by  such 
creditor  for  the  surplus  money; 
Brantingham  V:  Branhngham,    160 

It  is  not  the  province  of  this  court  to 
correct  alleged  errors  in  judgments 
rendered  by  virtue  of  proceedings 
in  ^ttachnient;    Reeves  v.  Cooper, 

BANKING; 

Mortgages  given  to  the  trea.?nrer  of 
the  state,  under  the  provisions  of 
the  "  act  to  authorize  the  bu.sine?«s 
of  banking,"  may  be  foreclosed, 
and  the  mortgage  debt  collecteti  by 
a  sale  of  the  mortgaged  premises. 
The  remedy  is  not  limited  to  a  mere 
sale  and  transfer  of  the  security. 
ThwUsend  v.  Smith,  350 


BONDS. 

T?he  coupon  bonds  of  an  incorporated 
company  are  transferable  oy  de- 
livery, so  that  a  bona  fide  holder 
has  a  good  title  to  them.  It  rests 
upon  the  faith  that  such  bonds  are 
expressly  designed  to  be  thus  cir* 
culated,  and  to  be  sold  in  the  stock 
market  like  public  securities,  and 
that  they  are  universally  so  used. 
Morris  (Janal  v.  Lewis,  323 

When  bonds  of  such  a  character,  hav^ 
ing  several  years  to  run  before  they 
become  due,  are  deposited  as  coUa^ 
teral  security  for  the  payment  of 
promissory  notes  soon  to  mature, 
the  fair  presumption  is  that  they 
were  designed  to  be  held  as  i 
pledge,  and  were  expected  to  be 
sold,  aifter  demand  and  due  notice, 
like  goods,  chattels,  stocks,  and 
public  securities,  in  case  the  debt  ^ 
lor  which  they  were  pledged  should 
not  be  punctually  paid.  Sueh  idepo^ ' 
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■it  di£fen  entirely  from  a  deposit  of 
ordinary  bonds,  mortgagee,  promis- 
Bory  notes,  and  like  choees  in  ac- 
tion, which,  in  the  absence  of  an 
agreement  to  that  effect,  the  credit- 
or cannot  expose  to  sale,  because 
they  have  no  market  valne,  and  it 
cannot  be  presumed  it  was  the  in- 
tention of  the  parties  thus  to  deal 
with  them.  MorrU  Canal  v.  Lewis, 

323 
When  a  person  has  tacitly  encour- 
aged the  act  being  done,  or  has 
consented  to  it,  he  shall  not  exer- 
cise his  legal  right  in  opposition  to 
that  consent. 


CHATTEL  MORTGAGE. 

Valid  by  the  laws  of  this  state.  Bun- 
t/on V.  Oroshon,  86 
LoTig  Dock  Co,  v.  MaUery,    93,  431 


CITY. 
See  MuiriciPAL  Ordifances. 


CONFLICT  OF  LAWS. 

A  transfer  of  personal  property  which 
is  good  by  the  law  of  the  owner's 
domicil,  is  valid  wherever  the  pro- 
perty may  be  situate.  Runyon  v. 
GroahoJi,  86 

Where  the  laws  of  two  states  are 
brought  into  conflict,  the  rule  is, 
that  the  laws  prevailing  where  the 
relief  is  sought  must  have  the  pre- 
ference, ib. 


CONDITION  PRECEDENT. 
tSee  iNsuRAirez. 


CORPORATION. 

Certain  persons  entered  into  an  agree- 
ment with  a  view  to  form  a  com- 
pany to  carry  on  the  business  of 
quarrying  at  a  quarry  situate  at 
Belleville,  in  Essex  county,  in  this 
itate.  They  then  undertook  to  form 
themselves  into  a  corporation  un- 
der the  general  act  of  the  legisla- 


ture of  the  state  of  New  York, 
passed  14th  Febroary  1848,  and 
complied  with  its  forms. 

Hddf  that  such  company  would  not 
be  recognised  by  the  courts  of  thii 
state  as  a  legally  constituted  cor- 
poration. 

Held  further,  that  such  persons  doing 
business  in  this  state,  under  such  As- 
sumed corporate  capaci^,  will  be 
treated  as,  and  held  to  the  respon- 
sibility of  partners,  both  in  courts 
of  law  ana  equity.    HxU  y.  Beaek, 

By  the  charter  of  an  insurance  com- 
pany, all  persons  insured  became 
members  oi  the  company,  and  all 
claims  and  losses  sustained,  to  a 

greater  amount  than  the  company 
ad  funds  on  hand  to  discharge, 
were  to  be  raised  by  asseassments.  to 
be  made  ratably  on  the  members. 
according  to  the  amount  of  each 
member's  insurance,  provided  that 
such  assessment  shouid  not  exce«d 
the  amount  of  the  note  or  oblieatioa 
given  by  each  member,  ana  one 
per  cent,  on  the  principal  sum  men- 
tioned in  each  policy.  After  the 
business  had  been  carried  on  for 
some  time,  the  directors  resolved 
that  the  company  should  rau^  a 
cuarantv  capital  of  $150,000,  which 
snould  be  put  up  in  money  bonds 

E  ay  able  on  demand,  and  secqifd 
y  a  mortgage  or  stocks,  as  col- 
lateral security,  which  should  be 
liable  to  assessment  pro  rata,  to 
make  good  any  losses  which  the 
company  might  sustain  after  all 
other  available  means  had  been  ex- 
haused.  The  contributor  to  such 
capital  was  to  receive  six  per  cent 
per  annum  on  the  amount  of  hit 
bond  out  of  the  earnings  of  the 
company.  The  corporation  having 
become  insolvent,  an  assessment  w» 
made,  by  the  order  of  this  court,  on 
the  guaranty  capital,  and  a  bill  tiled 
to  recover  on  the  defendant's  mort- 
gage the  amount  assessed  against 
him. 

Held,  that  the  corporation  had  no 
power  to  enter  into  the  contract 
with  the  contributors  to  the  guar- 
anty fund,  and  that  such  contract 
was  illegal  and  void,  and  could  not 
be  enforced  either  in  a  court  of  law 
or  equity. 

Where  the  charter  of  an  insuraoc* 
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company  makes  its  members  mutu- 
al insurers,  and  constitutes  a  fund 
to  meet  losses  made  up  from  pre- 
miums to  be  contributed  by  the 
members,  and  one  per  centum  on 
the  amount  for  which  each  is  in- 
sured, no  other  fund  can  be  created 
for  that  purpose. 
And  although  such  company  may,  un- 
der proper  circumstances,  borrow 
money,  it  cannot,  under  pretence 
of  borrowing  money,  provide  a  fund 
for  the  purpose  of  giving  credit  to 
the  company. 
The  creditors  of  such  corporation  have 
no  right  to  look  to  any  other  fund 
than  that  which  the  charter  pro- 
vides, and  they  cannot  ask  the  court 
to  enforce  an  illegal  contract  for 
their  benefit. 
It  would  Heem  that  the  mortgage  may 
be  held  as  security  for  the  interest 
paid  by  the  company  upon  it,  and 
the  bill  was  dismissed  withoutpre- 
judice  to  this  question.  The  Tren- 
ton Mutual  Life  and  Fire  Insurance 
Companr/  v.  John  McKelway  and 
others,  133 

The  complainant  was  the  owner  of  a 
farm  through  which  the  defendants, 
the  Morris  and  Essex  Railroad  Com- 
pany, in  the  construction  of  their 
worlc,  mjxde  an  excavation.    Com- 
missioners were  called,  under  the 
company's   charter,   to   assess    the 
damages,   from   whose    award   the 
complainant  appealed.    Before  the 
hearing  of  the  appeal,  H.  and  W., 
the  lawyer  and   agent  of  the  de- 
fendant»,   proposed   to   submit  the 
matter  in  difference  to  arbitration, 
which  was  done.   By  the  charter  of 
the  com}»any,  they  were  obliged  to 
construct  and  keep  in  repair  suita- 
ble wagon  ways  over  or  under  their 
road  wliere  the  railroad  intersected 
any  farm.  During  the  deliberations 
of  the  arbitrators,  the  complainant 
stated  that  he  should  reauire  a  suit- 
able wagon  way  over  tne  railroad 
where  it  crossed  his  farm,  but  H> 
and  W.  replied  that  this  was  a  mat- 
ter with  which  the  arbitrators  had 
nothing  to  do,  and  was  no  part  of 
the  submission.    This  view  was  as- 
sented to  by  the  arbitrators  and 
both  parties.   The  arbitrators  made 
their  award,  and  H.  and  W.  waited 
on   comjilainant  with    the  money 
awardea  and  the  draft  of  a  deed. 


The  complainant  objected  to  «igm- 
ing  this  deed,  on  ihe  ground  that  it , 
did  not  in  express  tenms  reserve  all 
his  rights  to  a  crossing,  but  finally 
executed  it,  on  being  assured,  by 
the  lawyer  of  the  company,  that 
such  rights  would  not  be  affected  by 
the  instrument.  The  company 
having  failed  to  put  up  a  crossing  % 
after  t>eing  legally  notified,  the 
complainant  ma^e  it  at  his  own  ex- 
pense, and,  by  virtue  of  an  author- 
ity contained  in  their  charter,  sued 
them  at  law  for  the  money  expended. 
The  company  set  up  the  deed  as  a 
bar  to  the  recovery.  This  bill  was 
filed  to  reform  the  deed  and  enjoin 
the  defendants  from  interposing  it 
as  a  defence  at  law.  The  company 
filed  a  demurrer  to  the  bill.  Green 
V.  Essex  R  R.  Co.,  \%'^ 

Held,  that  though  the  general  rule  is 
— ignorantia  legis  neminem  excusat 
— yet  it  has  its  admitted  excei)- 
tions. 

That  this  case  forms  an  exception  to 
the  general  rule  for  several  reasons, 
among  which  are  the  following,  m. 

First.  Because  the  sole  purpose  of  the 
deed  was  to  effectuate  the  award  of 
the  arbitrators — which  purpose  it 
did  not  accomplish ;  and  because 
the  court  can  reform  the  deed  by 
having  the  award  before  it,  without 
resorting  to  parol  evidence. 

Second.  Because  the  mistake  of  the 
law  was  the  mutual  mistake  of  both 
parties  to  the  contract,  and  was  to 
oe  attributed  to  the  agent  of  the 
party  now  endeavoring  to  take  ad 
vantage  of  it 

Held  further,  that  although,  in  the 
view  of  this  court,  the  right  of  the 
complainant  to  require  the  com- 
pany to  make  the  crossing  in  ques- 
tion was  not  released  by  giving  of 
the  deed,  yet  as  the  company  had, 
by  their  plea  at  law,  set  up  a'differ- 
ent  construction,  the  complainant 
was  entitled  to  be  protectea  in  this 
court  against  the  hazard  of  a  deci- 
sion at  law  sustaining  such  plea,  ib. 

It  is  the  general  principle,  that  the 
Court  of  Chancery  is  not  the  proper 
tribunal  to  correct  the  irregularities 
or  errors  of  inferior  tribunals,  and 
that  in  ordinary  cases  this  court 
should  not  interfere  with  the  ordi- 
nances of  a  municipal  corporation. 
But  the  authorities  all  aomit  that 
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there  are  exceptions  to  this  rule. 
Morru  Canal  v,  Jtrtey  City,  252 
fhj*  aot  qf  1804,  incorporating  the 
AsRociatefl  of  the  Jersey  Company, 
after  reciting,  in  tfe^  preamble,  that 
the  associates  had  become  the  pro- 
prietors, by  purchase  from  Corn^- 
lius  Van  Vorst,  of  Powles-hook, 
jjounded.  &c.,  and  the  right  and  title 
of  said  Van  Vorst  under  the  water 
of  the  Hudson  river,  opposite  the 
paid  land,  as  far  as  the  right  of  said 
A'an  Vorst  extended,  conferred  upon 
the  associates  the  power  to  hold  the 
said  land,  with  the  privileges  and 
appurtenances,  and  to  make  streets, 
and  to  order  and  regulate  the  build- 
ing of  docks,  piers,  and  wharves, 
j&c,  the  associates  had  a  map  made 
of  rowles-hook,  which  is  well 
known  as  Mangin's  map ;  and  on 
this,  the  most  easterly  of  the  streets, 
is  Hudi-on  street,  which  is  delineated 
as  seventy  feet,  aqd  all  of  it  is  un- 
der the  wiiter  of  the  Hudson,  and 
^xcept  aljout  a  t^ventieth  part  of  it, 
);he  wliole  street  is  designated  as 
below  low  water  mark.  Outside  of 
this  street,  into  Hudson  river,  are 
delineated  wharves,  piers,  and  bulk- 
heads. In  1820,  the  legislature  in- 
corporated Jepey  City.  Its  territo- 
rial boundaries  coincide  with  tha^^e 
of  the  associates.  By  subsequent 
legislation,  the  powers  to  make  and 
regulate  streets,  wharves,  &c.,  were 
taken  from  the  associates,  and  con- 
ferred upon  the  city  authorities.  In 
182.S,  the  Morris  Canal  and  Bank- 
ing Company  were  authorized  to 
continue  their  canal  to  the  waters 
of  the  Hudson,  at  or  near  Jersey 
City.  Where  the  canal  connects 
with  the  Hudson,  it  is  located  with- 
in the  boundaries  of  AJangin's  map, 
but  entirely  below  tide  wat^r,  and 
except  a  small  portion  of  it  be- 
low the  low  water  line.  The  com- 
pany purchased  all  the  right  of  the 
associates  to  the  land  under  water 
where  the  canal  w'as  located.  They 
.constructed  their  canal  by  making 
a  large  basin  openiqg  ii^to  the  ca- 
nal, which  is  connoctetlby  two  piers, 
which  are  used  for  purposes  con- 
nected with  the  navigation  of  ^he 
canal.  The  basin  occupies  the  south 
j^erminus  of  Hudsoi>  street,  as  re- 
presented on  the  map.    ^'^ithin  the 


last  three  or  four  years  the  company 
have  extended  tl^eir  northerly  pier 
further  into  the  Hndson,  ana  in 
doing  80  have  crossed  the  line  which 
is  represented  on  said  map  as  below 
low  water  mark  ;  and  at  the  end  of 
this  pier,  and  in  the  Hudson  river, 
the  company  have  built  an  exten- 
sive coal  wharf  for  the  business  of 
their  canal.  The  common  council 
of  Jersey  City  have  passed  an  ordi- 
nance to  extend  Hudson  street  over 
the  companv's  pier  to  their  basin, 
and  they  admit  that  it  is  their  in- 
tention to  remove  the  company  s 
building,  and  to  convert  a  portion 
of  the  pier,  two  hundred  feet  lont:. 
and  seventy  wide,  into  a  publ'.c 
street.  il^ 

Held,  that  this  court  has  iurisdiction 
to  restrain  the  proceedings  under 
the  ordinaui^e.  on  the  grounds — 

First.  Because  this  case  presents  ques- 
tions entirelv  distinct  from  th--  r* 
gularity  of  the  proceedings  or  w.iut 
of  jurisdiction  of  the  municipal  au- 
thorities, such  as  the  existence  <i  ^ 
public  street  over  the  pier,  as  to  tie 
eflfect  of  a  dedication  to  a  pullu- 
purpose  of  lands  under  wattr.  au  1 
the  fact  of  the  land  lying  unre- 
plaimed  by  the  public  for  more  than 
fifty  years.  &c. 

Second.  Because  it  comes  within  the 
well  recognised  exception  ol  irr^ 
parable  damage. 

Tnird.  Because  the  defendants  have 
waived  their  right  to  except  to  the 
jurisdiction  of  tlie  court  by  answer- 
ing the  bill  without  interposing  ^uch 
objection. 

Held,  that  under  the  circumstances  ct 
this  case,  the  proceedings  of  the  city 
authorities  snould  be  peqeiually 
enjoined. 

The  mere  fact  of  the  proprietors  ul 
the  upland  mapping  it  on  on  pap^r 
into  blocks  ana  streets,  and  extend 
jng  those  streets  into  tide  water,  and 
designating  them  by  name,  does  nni 
amount  to  a  dedication,  as  far  as  the 
streets  under  water  were  concerne^i 

lb. 

The  coupon  bonds  of  an  incorporated 
company  are  transferable  by  de- 
livery, so  that  a  bona  fide  holder 
has  a  good  title  to  them.  It  re>t« 
upon  tne  faith  that  such  bonds  are 
expressly  designed  to  be  thus  circa- 
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Uted,  and  to  ht  sold  in  the  stock 
market  like  public  securities,  and 
that  they  are  nniversally  so  used. 

When  bonds  of  such  a  character,  hav- 
ing several  years  to  run  before  they 
become  due,  are  deposited  as  collat- 
eral security  for  the  payment  of  pro- 
missory notes  soon  to  mature,  the 
fair  presumption  is  that  they  were 
designed  to  be  held  as  a  pledge,  and 
were  expected  to  be  sola,  after  de- 
mand and  due  notice,  like  goods, 
chattels,  stocks,  and  public  securi- 
ties, in  case  the  debt  for  which  they 
were  j)ledged  should  not  be  punctu- 
ally j)aid.  Such  a  deposit  differs 
entirely  from  a  deposit  of  ordinary 
boud:»,  mortgages,  promissory  notes, 
and  like  choses  in  action,  which,  in 
the  absense  of  an  agreement  to  that 
effect,  the  creditor  cannot  expose  to 
sale,  because  they  have  no  market 
value,  and  it  cannot  be  presumed  it 
was  the  intention  of  the  parties  thus 
In  d.-al  with  them. 

^Vlleu  <«  person  has  tacitly  encouraged 
the  act  being  done,  or  has  consented 
to  it,  he  shall  not  exercise  his  legal 
riplit  in  opposition  to  their  consent. 
Morris  Canal  v.  Lewis,  323 

Tlie  tilth  section  of  the  charter  of  the 
rcinpany  {>rovides,  "that  all  poli- 
<ie>.  or  contracts  founded  thereon, 
shall  be  subscribed  by  the  president, 
and  attested  by  the  secretarv.  and 
th','  i^aui  comjmny  shall  be  liable  for 
all  loss  or  damage  by  tire  or  other 
ca-ualty,  agreeably  to  the  terms 
ther*^nf'"  The  sixth  section  nro- 
vi<l<*^,  "  that  every  person  who  snail 
beconio  a  member  by  effecting  in- 
surnnce  shall,  before  he  receives  his 
policy,  deposit  his  promissory  note 
l(^r  such  a  sum  of  monev  as  shall 
be  determined  by  the  directors." 
The  eighth  section  provides,  that 
everv  member  of  said  company 
shall  be  bound  to  pay  for  losses,  and 
in  proportion  to  tne  amount  of  his 
deposit  note ;  and  the  company  shall 
have  a  lien  on  the  building  insured 
to  the  amount  of  the  note,  when 
they  shall  file  a  memorandum  with 
the*clerk  ol  the  county. 

Hfld.  that  the  deposit  of  the  note  is  a 
condition  precedent,  without  which 
no  one  can  become  a  member;  and 
no  one  can  be  insured,  directly  or 
indirectly,  without  becoming  a  mem- 
ber, or  at  least  without  placing  him- 


self in  a  situation  so  that  he  is  en- 
titled to  be  a  member,  and  is  pre- 
vented by  fault  of  the  company. 

As  a  general  rule,  the  complainant, 
under  a  prayer  for  general  relief,  is 
entitled  to  any  specific  relief  war- 
ranted by  the  frame  and  structure 
of  his  bill. — WiLLiAMsoy,  C.  Belle- 
vilU  Mutual  Imurance  Company  v. 
Van  WinkU,  334 

The  directors  of  a  mutual  insurance 
company,  or  their  officers,  by  their 
direction  or  approval,  may  so  act 
as  to  entitle  a  person  to  become  a 
member  who,  by  the  fault  of  the 
officers  of  the  company,  has  been 
prevented  from  depositing  his  note, 
and  80  as  to  autaorize  a  court  of 
equity  to  compel  his  being  received. 

ib. 

All  persons  applying  to  become  mem- 
bers of  an  incorporated  insurance 
company  must  be  presumed  to  have 
known  the  terms  of  its  charter  and 
by-laws.  ib. 

The  appellants  were  a  company,  in- 
corporated with  the  right  to  take 
water  from  the  river  Pa.ssaic,  for  the 
purpose  of  furnishint^  power  for 
manufacturing  uses.  This  water  was 
carried  through  a  canal  of  three 
sections,  whicn  were  on  different 
levels,  on  each  of  which  mills  were 
erected  under  leases  from  the  com- 
pany. The  mill  oi  the  api'dlees, 
who  were  the  complainants  below, 
was  located  on  the  upper  and  high- 
est level,  in  which  there  wer»-  two 
waste  weirs,  one  of  which  was  above 
the  appellees'  mill,  and  over  wliich, 
and  tnrough  a  gate  in  it,  the  water 
was  occasionally  drawn  into  the 
lower  levels :  the  other  waste  weir 
was  below  appellees'  mill.  A  con- 
troversy having  arisen  between  the 
company  and  the  appellees  touch- 
ing the  supply  of  wat^ir,  a  compro- 
mise was  effected  on  the  following 
basis;  Ist.  That  instead  of  the  water 
in  the  canal  being  discharged  at 
the  waste  weir  above  the  appellees' 
mill,  a  new  waste  weir,  of  a  desig- 
nated height,  should  be  constructed 
below  their  mill.  2d.  That  the  ex- 
isting weir  above  their  mill  should 
be  elevated  so  as  to  compel  the 
waste  water  to  pass  over,  and  b# 
discharged  at  the  new  waste  weir 
below  tne  mill.  3d.  That  the  gat« 
in  the  weir  above  the  mill  should 
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pot  be  Uft^  for  the  ^iAchsrge  of 
water  from  the  c^nal,  except  in 
jemergencies.  The  company  had 
i[;ommence4  the  construction  of  gates 
in  the  lower  >veir,  so  as  to  be  able 
to  let  the  water  out  of  the  upper 
canal  at  will..  The  construction  of 
these  gates  having  been  enjoined^ 
held, 

That  ilio  contract  above  referred  to 
Hecure<l  lo  thji  aj>pellees  these  three 
great  advantages. 

Ist.  That  the  waste  water  of  the  race 
should  always  be  discharged  below 
their  mill,  and  not  above  it. 

j2d.  That  the  waste  \vater  should  be 
discharged  over  a  waste  weir  of  a 
given  height. 

^d.  That  the  gate  above  their  mill 
should  not  be  raised  to  discharge 
water,  excopt  in  emergencies.  The 
Society/  for  p^tablish  iny  Useju  I  Ma  n  - 
vjadures  v.  Butler,  498 

JTefd  further,  that  ;:;either,  by  the 
terms  of  the  contract  nor  by  impli- 
cation, could  the  copipany  be  pre- 
vented from  constructing  gates  in 
the  waste  weir  below  the  mill  of 
the  appellees.  ib. 

That  if  tlie  contract  required  that  no 
cate  sliould  be  constructed  below 
trie  mill  of  the  appellees,  but  that 
all  the  water  which  was  not  uned 
should  be  forced,  as  waste  water, 
over  the  lower  waste  weir,  a  court 
of  equity  would  not  in  this  respect 
enforce  it,  on  the  ground  that  it 
gave  to  the  anp.ellees  an  unfair  and 
unconscionable  advantage.  ib. 

^  company  incorporated  to  supply  a 
water  j)Ower  to  the  community  for 
manufacturing  purposes  have  a  ^wa^i 
pul)lic  character ;  tliey,  to  some  ex- 
tent, become  the  trustees  of  the 
power  for  great  public  purposes, 
and  on  this  account  a  court  of  equity 
will  not  enforce,  by  injunction,  a 
contract  entered  into  by  them  which 
would  prevent  them  irora  furnish- 
ing water  with  regularity  to  a  large 
number  of  their  lessees.  The  remedy 
for  breach  of  such  contract  is  at  law. 

ib. 

iiVlien  public  interests  or  the  rights  of 
large  classes  &re  involved,  an  in- 
junction will  not  be  granted,  except 
upon  hearing  and  notice,  and  then 
.•aly  when  it  appeara  clear  that  the 
Jtljunction  will  not  prejudice  some 
public  or  quasi  public  interest,     ib. 


The  act  incoi>po«atuig  l9ie  Assoeiatei 
of  Jersey  City,  after  reciting,  in  the 
preamble,  tii&t  the  associates  had 
bepome  the  proprietors,  by  purchase 
from  Cornelius  V  anVorst,  of  Powles- 
hook,  bounded.  <&c.,  and  the  ri^ht 
and  title  of  said  Van  Vorst  under 
the  waters  of  the  Hudson  river  op- 
])Osite  the  said  land,  as  far  as  the 
right  of  the  said  Van  Vorst  ex- 
tended, conferred  upon  the  associ- 
ates the  power  to  liold  the  said  land, 
with  the  privileges  and  ;appurte- 
nances,  ana  to  make  streets,  and  to 
order  and  regulate  the  building  of 
docks,  piers,  and  wharves.  &c.  Thf- 
associates  had  a  map  made  of  Fowle?'- 
hook,  which  is  known  as  Man^in's 
map,  and  on  this  is  delineated  Hud- 
son street  seventy  feet  in  width, 
and  outside  of  this  street,  into  the 
Hudson  river,  are  delineatt-d 
wharves,  piers,  and  bulkheads.  The 
legislature  subsequently  incor]»<- 
rated  Jersey  City,  the  territonal 
bouudaries  of  which  coincide  wiin 
those  of  the  associates.  By  subse- 
quent  legisl.ation,  in  1820,  the  }x>wer 
to  jnake  and  regulate  street"^, 
wharves,  Ac,  was  taken  from  th*- 
associates,  and  conferred  upon  the 
city  authorities.  In  1828,  ttie  Mor- 
ris Canal  and  Banking  Company 
were  authorized  to  continue  their 
canal  to  the  waters  of  the  Hudson, 
at  or  near  Jersey  Citv.  Where  the 
canal  connects  with  the  Hudson  it 
is  located  within  the  boundaries  of 
Mangin's  map.  The  company  at 
this  point  made  a  large  ba.sin  open- 
ing into  the  canal,  which  is  con- 
nected by  two  piers.  This  basin  oc- 
cupies the  south  terminus  of  Hud- 
son street,  as  represented  on  Man- 
gin's  map.  The  associates  conveye^i 
to  the  company  all  their  ris^ht  t" 
the  land  upon  which  the  canal  wa*; 
located.  Hudson  street,  at  the  point 
where  the  basin  was  constructed, 
though  marked  out  on  the  map  as 
a  street,  had  been  for  many  years 
lying  under  water,  and  had  never 
been  actually  opened  or  used  as  a 
public  hi^hw^ay.  Within  the  last 
three  or  tour  years  the  company 
had  extended  their  northerly  pier 
further  into  the  Hudson,  and  in 
doing  so  had  crossed  the  line  which 
is  represented  on  said  map  as  below 
low  water  mark,  and  at  the  end  of 
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that  pier,  and  in  the  Hadson  river, 
had  built  an  extensive  coal  wharf 
for  the  business  of  their  canal.  The 
common  council  of  Jersey  City 
passed  an  ordinance  to  extend  Hud- 
son street  over  the  company's  pier, 
and  they  admitted  that  it  was  their 
intention  to  remove  the  company's 
building  and  to  convert  a  portion 
of  the  juer  into  a  public  street.  The 
Chancellor,  having  enjoined  this 
action  of  the  municipal  authorities, 
held— 

1.  That  the  power  conferred  by  the 
legislature  to  extend  the  canal  to 
the  Hudson,  and erectpiers.wliarves, 
an<l  banins  at  Jersev  City,  did  not 
oi»erate  as  a  grant  by  the  state  of 
the  locun  in  quo,  but  was  to  be  con- 
sidered as  a  mere  enlargement  of 
the  }>owers  of  the  corporation. 

2.  That  the  deed  from  the  associates  to 
the  company  of  the  land  in  the 
street  pa.HHe(i  the  land  subject  to  the 
public  right  of  way,  and  that  the 
acce})tance  of  such  a  deed  was  an 
as.sent  by  the  grantee  to  the  devo- 
tion of  the  land  to  the  public  uses 
named  in  it. 

3.  That  lands  lying  under  tide  water 
may  be  dedicatea  as  a  imblic  high- 
way by  the  owner,  with  the  assent 
of  the  state. 

4.  That  the  acts  set  up  in  the  answer 
as  done  bv  the  associates,  in  con- 
nection  with  the  Mangin  map, 
amounted  to  an  immediate  dedica- 
tion of  the  whole  of  the  ground 
marked  upon  that  map  as  Hudson 
street,  and  that  when  any  part  was 
filled  up  it  became  ipso  facto  a  pub- 
lic highway,  and  that  a  right  to  ex- 
clude the  public  therefrom  could  not 
be  acquired  by  a  mere  conveyance 
of  the  fee  by  the  associates  to  the 
company. 

To  adopt  the  doctrine  held  in  one  of 
the  states,  that  the  enclosure  and 
occupation  of  land  within  the  limits 
of  a  nigiiway  for  twenty  years,  un- 
der a  claim  of  right,  will  make  a 
title  by  prescription  as  against  the 
public,  would  De  eminently  disas- 
trous to  public  interests. 

The  princinles  upon  which  the  doc- 
trine of  dedication  rests  are  pecu- 
liar. A  dedication  does  not  take 
place  upon  the  idea  that  there  has 
Deen  a  grant,  for  it  may  take  place 


where  there  is  no  grantee  in  being 
to  take  at  the  time  of  dedication. 

A  dedication  may  be  designed  by  the 
owner  to  be  accepted  by  the  public 
in  presenii  or  in  futuro. 

The  character  and  scope  of  the  dedi- 
cation depend  upon  the  intention  of 
the  dedicator,  expressly  manifested 
or  to  be  gatherea  from  all  the  cir- 
cumstances of  the  case. 

Query.  Has  a  canal  company  the  legal 
riglit  to  construct  a  basin  at  tlie 
point  of  its  intersection  with  a  pub- 
lic street?  Jersey  City  v.  Morris 
Canal  Co.,  517 

Set  Insurance. 


COUPON  BONDS. 
Su  Bonds. 


COVENANT  AGAINST  ENCUM- 
BRANCES. 

Where  a  deed  of  conveyance  contains 
full  covenants  as  to  title  and  against 
encumbrances,  and  a  mortgage  on 
the  premises  exists  at  the  time,  un- 
der which  a  foreclosure  and  sale 
takes  place,  and  the  grantor  be- 
comes the  purchaser,  the  title  thus 
acquired  will  enure  to  the  benefit 
of  the  grantee. 

If  the  owner  of  the  premises  is  not  a 
party  to  the  proceedings  of  foreclo- 
sure the  equity  of  redemption  is 
not  afi"ected  by  the  decree. 

Where  a  grantor  covenants  against 
encumbrances,  and  subsequently 
pays  off  a  mortgage  existing  at  the 
time  of  conveyance,  equity  will 
hold  that  the  payment  was  for  the 
benefit  of  the  grantee.  Brundred  v. 
Walker,  UO 

A  bond  and  mortgage  sold  by  the  as- 
signee of  a  bankrupt  mortgagee, 
and  afterwards  sold  and  transferred 
by  the  purchaser  at  such  sale  to  a 
third  person,  in  trust  for  the  mort- 
gagor, cannot  be  enforced  against  a 
prior  grantee  of  the  mortgagor  hold- 
ing under  a  deed  with  covenants  of 
general  warranty  and  against  en- 
cumbrances. 

In  such  case  the  proof  of  the  trust 
must  be  satisfactory.  Ward  v.  Price, 
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DEBTOR  AND  CREDITOR. 

8u    A88IGHXBVTB    AXD    Fb^lUDULEVT 
TbU8T& 

The  general  rule  of  law  in  reference 
to  Uie  appropriation  of  payments  is, 
that  a  aeotor  owing  several  debts 
to  the  same  creditor  has  a  ri^ht  to 
apply  his  payment,  at  the  time  of 
making  it,  to  which  debt  he  pleases. 
If  he  makes  a  general  payment 
without  appropriating  it,  the  credi- 
tor may  apply  it  as  he  pleases.  And 
where  neither  party  appropriates  it, 
the  law  will  apply  it  according  to 
its  own  view  of  tne  intrinsic  justice 
and  equity  of  the  case.  Terhunc  v. 
Colton,  232 

The  appropriation  by  the  debtor  may 
be  snown  not  only  by  his  express 
declaration,  but  by  any  circum- 
stances from  which  his  intention 
can  be  inferred  ;  but  such  intention 
must  be  signified  to  the  creditor  in 
some  way.  A  private  entry,  made 
by  the  debtor  in  his  own  books  of 
account,  is  insufficient  to  determine 
the  application  of  the  payment. 

If  neither  party  makes  an  appropria- 
tion of  the  j>ayments,  and  equities 
attach  in  favor  of  a  third  party,  it 
is  not  in  the  power  of  either  debtor 
or  creditor,  at  a  subsequent  i>eriod, 
to  make  an  appropriation  atiecting 
the  equities  ot  sucn  third  party. 

Whore  a  general  payment  is  made 
without  application  oy  either  party, 
and  there  are  divers  claims,  some 
of  which  are  but  imperfectly  se- 
cured, the  court  will  apply  it  to 
those  debts  for  which  the  security  is 
most  precarious. 

A  creditor  having  a  lien  on  two  funds, 
one  only  of  which  is  common  to 
other  creditors,  will  not,  at  the  in- 
stance of  a  creditor,  be  compelled 
to  resort,  in  the  first  place,  to  the 
individual  fund,  if  by  so  doing  he 
will  be  prejudiced. 

Tliere  were  seven  judgments  aeainst 
J.  and  H.  Van  M.,  tne  fourth,  and 
sixth  of  which  were  held  by  Daniel 
Holmes,  and  the  Jij'th  by  Daniel  Van 
Mater.  Holmes  then  obtained  an 
lissignment  of  the  Jirst  and  seventh 
judgments,  taking,  as  collateral  se- 
curity, a  draft,  and  agreeing  to  ap- 
ply the  proceeds  to  the  assigned 


judgments,  and  to  acoount  with  J. 
anaH.  Van  M.  for  the  surplus. 

HM,  that  this  contract,  being  ezch- 
sively  between  Daniel  Holmes  and 
J.  and  H.  Van  M.,  even  if  violated, 
Daniel  Van  Mater,  who  was  a  stran- 
ger to  it,  could  not  complain  of  iu 
breach.    Van  Maitr  v.  Ely,        271 

Held  further ^  that  as  Daniel  Holmes 
could  not,  without  prejudice  to  his 
interests,  look  to  the  collateral  se- 
curity in  exoneration  of  the  pro- 
perty levied  on  under  the  judg- 
ments, a  court  of  equity  will  not 
compel  him  bo  to  do.  ib. 


DECREE. 

If  the  owner  of  the  j>remises  is  not  a 
party  to  the  proceedings  of  fore- 
closure the  equity  of  redemption  is 
not  afl'ected  by  the  decree.  Bran- 
dredy.  Walker,  140 

A  decree  and  execution  regularly  ob- 
tained will  not  be  set  a>ide,  unites 
upon  satisfactor}-  {>roof,  not  merely 
of  vacue  understandings  and  of  rea- 
sonable inferences,  but  t»f  facts  anJ 
circumstances  which  make  it  clearly 
inequitable  and  unjust  that  ihtrv 
should  be  enforced. 

When  a  final  decree  involves  the  mer- 
its of  the  case  which  had  previously 
been  settled  by  an  inierh>cutory 
order,  an  appeal  from  the  final  ^le- 
cree,  properly  taken,  brings  the 
whole  case  before  the  court— IVr 
Elmer,  J.    Terhune  v.  Colton,   olJ 


DEDICATION. 

An  individual  cannot,  at  his  pleasure, 
create  public  highways  for  hu*  own 
benefit  upon  his  own  land,  and  im- 
pose upon  the  public  the  burthen 
of  maintaining  them,  or  constitute 
them  public  highways  within  the 
meaning  of  the  road  act.  Hohna  v. 
Jersey  Vity,  2i'V 

The  mere  tact  of  dedication  by  map 
and  survey,  and  by  opening  a  stret*t 
as  laid  out  by  the  owner  ol  the  soil, 
will  not  constitute  such  street  a 
public  highway  until  the  same  has 
been  in  some  way  accepted  or  rati- 
fied by  public  authority. 

The  act  incorporating  the  Associatci 
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of  Jersey  City,  after  reciting,  in  the 

Ereamble,  that  the  associates  had 
ecome  the  proprietors,  by  purchase 
from  Cornelius  Van  Vorst,  ol  Powles- 
hook,  bounded,  Ac,  and  the  right 
and  title  of  said  Van  Vorst  under 
the  waters  of  the  Hudson  river  op- 
posite the  said  land,  as  far  as  the 
right  of  the  said  Van  Vorst  ex- 
tended, conferred  upon  the  associ- 
ates the  power  to  hold  the  said  land, 
with  the  privileges  and  appurte- 
nances, ana  to  make  streets,  and  to 
order  and  regulate  the  building  of 
docks,  piers,  and  wharves,  &c.  The 
a«:sociate8  had  a  map  made  of  Powles- 
hook,  which  is  known  as  Mangin's 
map,  and  on  this  is  delineated  Hud- 
son street  seventy  feet  in  width, 
and  outside  of  this  street,  into  the 
Hudson  river,  are  delineated 
wharves,  piers,  and  bulkheads.  The 
legislature  subsequently  incorpo- 
rated Jersey  City,  the  territorial 
boundaries  of  which  coincide  with 
those  of  the  associates.  By  subse- 
quent legislation,  in  1820,  the  power 
to  make  and  regulate  streets, 
wharves,  <fec.,  was  taken  from  the 
associates,  and  conferred  upon  the 
city  authorities.  In  1828,  the  Mor- 
ris Canal  and  Banking  Company 
were  authorized  to  continue  their 
canal  to  the  waters  of  the  Hudson, 
at  or  near  Jersey  City.  Where  the 
canal  connects  with  the  Hudson  it 
is  located  within  the  boundaries  of 
Mangin's  map.  Tlio  company  at 
this  point  made  a  large  basin  open- 
ing into  the  canal,  which  is  con- 
nected by  two  piers.  This  basin  oc- 
cupies the  soutn  terminus  of  Hud- 
son street,  as  represented  on  Man- 
gin's  map.  The  associates  conveyed 
to  the  company  all  their  right  to 
the  land  upon  which  the  canal  was 
located.  Hudson  street,  at  the  point 
where  the  basin  was  constructed, 
though  marked  out  on  the  map  as  a 
street,  had  been  for  many  years 
lying  under  water,  and  ha^  never 
been  actually  opened  or  used  as  a 
public  highway.  Within  the  last 
three  or  Tour  years  the  company 
had  extended  their  northerly  pier 
further  into  the  Hudson,  ana  in 
doing  so  had  crossed  the  line  which 
is  represented  on  said  map  as  be- 
low low  water  mark,  and  at  the 
end  of  that  pier,  and  in  the  Hudson 


river  had  built  «n  extensive  coal 
wharf  for  the  business  of  their 
canal.  The  common  council  of  Jer- 
sey City  passed  an  ordinance  to  ex- 
tend Huason  street  over  the  com- 
pany's pier,  and  they  admitted  that 
it  was  their  intention  to  remove 
the  company's  building  and  to  con- 
vert a  portion  of  the  pier  into  a 
public  street.  The  Chancellor,  hav- 
ing enjoined  this  action  of  the  mu- 
nicipal authorities,  held — 

1.  That  the  power  conferred  by  the 
legislature  to  extend  the  canal  to  the 
Hudson,  and  erect  piers,  wharves, 
and  basins  at  Jersey  City,  did  not 
operate  as  a  grant  by  the  state  of 
the  locus  in  quo,  but  was  to  be  con- 
sidered as  a  mere  enlargement  of 
the  powers  of  the  corporation. 

2.  Tlmt  the  deed  from  the  associates 
to  the  company  of  the  land  in  the 
street  passed  the  land  subject  to 
tlie  puolic  right  of  way,  and  that 
the  acceptance  of  such  a  deed  was 
an  assent  by  the  grantee  to  the  de- 
votion of  the  land  to  the  public 
uses  named  in  it. 

3.  That  lands  lying  under  tide  water 
may  be  dedicatea  as  a  public  high- 
way by  the  owner,  with  the  assent 
of  the  state. 

4.  That  the  acts  set  up  in  the  answer 
as  done  by  the  associates,  in  con- 
nection with  the  Mangin  map, 
amounted  to  an  immediate  dedica- 
tion of  the  whole  of  the  ground 
marked  upon  that  map  as  Hudson 
street,  ana  that  when  any  part  was 
filled  up  it  became  ipso  facto  a  public 
highway,  and  that  a  right  to  exclude 
the  public  therefrom  could  not  be  ac 


quired  by  a  mere  conveyance  of  the 
fee   by  th( 


le   associates  to   the   com- 


pany. 

To  adopt  the  doctrine  held  in  one  of 
the  states,  that  the  enclosure  and 
occupation  of  land  within  the 
limits  of  a  highway  for  twenty 
years,  under  a  claim  of  right,  will 
make  a  title  by  prescription  as 
against  the  public,  would  be  emi- 
nently disastrous  to  public  interests. 

The  principles  upon  which  the  doc- 
trine of  dedication  rests  are  pecu- 
liar. A  dedication  does  not  take 
place  upon  the  idea  that  there  has 
been  a  grant,  for  it  may  take  place 
where  tnere  is  no  grantee  in  being 
to  take  at  the  time  of  dedication. 
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A  cMicatioii  may  be  designed  by  the 
owner  to  be  accepted  by  the  poblic 
in  presenii  or  in  fuiuro. 

The  character  ana  scope  of  the  dedi- 
cation depend  upon  the  intention 
of  the  dedicator,  expressly  mani- 
fested or  to  be  gathered  from  all  the 
circumstances  of  the  case. 

Query.  Has  a  canal  company  the 
legal  right  to  construct  a  basin  at 
the  point  of  its  intersection  with  a 
public  street?  Jersey  City  v.  Morris 
Canal,  547 


DEED. 

It  is  no  defence  to  a  foreclosure  that 
the  mortgage  was  given  to  secure 
the  purchase  money,  and  that  the 
conveyance  was  by  deed  containing 
covenants  that  tne  property  was 
clear  of  encumbrances,  and  that  the 

grantor's  wife  had  survived  her 
usband,  and  claimed  dower  in  the 
mortgaged  premises. 

An  outstanding  title  against  the  land 
purchased  is  no  objection  to  a  de- 
cree of  foreclosure  ;  it  must  appear 
that  there  has  been  an  eviction,  or 
a  suit  commenced  on  such  title. 
Olenn  v.  Whi^tple,  50 

An  accommodation  endorser,  after  the 
note  had  been  protested,  conveyed 
his  farm  in  trust  for  his  wife.  The 
conveyance  was  without  valuable 
consideration. 

Seld,  that  the  conveyance  was  void 
as  against  complainant,  the  payee 
of  the  note. 

The  defendant's  denial,  in  his  answer, 
of  any  intent  to  defraud  his  credit- 
or,  can  avail  nothing  in  view  of  the 
circumstances  under  which  the  con- 
veyance was  made.  If  itfl  effect  is 
to  deprive,  the  creditor  of  the  pay- 
ment of  his  debt,  it  is  void  under 
the  statute  and  by  the  common  law, 
independently  of  the  statute.  Cook 
V.  Johnson,  51 

That  parol  evidence  is  admissible  to 
show  that,  previous  to  the  obligors 
signing  the  deed,  there  was  an 
agreement  between  the  parties  to 
the  instrument,  that  all  the  stock- 
holders of  the  company  should  sign 
tit,  and  that  it  was  signed  by  them 
with  the  understandmc;  or  agree- 
ment that  it  should  not  Be  delivered 


until  the  signatnree  of  all  were  pro- 
cared. 

There  is  a  manifest  difference  where 
the  testimony  is  offered  for  the  pur- 
pose of  showing  that  the  writing 
was  not  to  be  delivered  until  a  con- 
dition precedent  was  performed,  and 
that  it  was  delivered  with  an  agree- 
ment that  the  condition  was  to  be 
performed.  In  the  one  case,  the 
purpose  of  the  evidence  is  to  show 
that  the  instrument  never  was  le- 
gally delivered,  and  therefore  never 
had  any  binding  effect — in  the 
other,  to  contradict  the  instrument, 
which  is  absolute  upon  its  face,  by 
showing,  contrary  to  the  instru- 
ment, that  it  was  not  absolute,  but 
conditional.  Bltick  v.  Lamb,      108 

"Where  a  deed  of  conveyance  contains 
full  covenants  as  to  the  title  and 
against  encumbrances,  and  a  mort- 
gage on  the  premises  exists  at  the 
time,  under  which  a  foreclosure  and 
sale  takes  place,  and  the  grantor 
becomes  the  purchaser,  the  title 
thus  acquired  will  enure  to  the 
benefit  of  the  grantee. 

If  the  owner  of  the  premises  is  not  a 
party  to  the  proceedings  of  fore- 
closure the  equity  of  redemption  is 
not  aflfected  by  the  decree. 

Where  a  grantor  covenants  again?t 
encumbrances,  and  subsequently 
pays  off  a  mortgage  existing  at 
the  time  of  conveyance,  equity  will 
hold  that  the  payment  was  for  the 
benefit  of  the  grantee.  Brundred  v. 
Walker,  140 

The  complainant  was  the  owner  of  a 
farm  tnrough  which  the  defendant?, 
the  Morris  and  Essex  Railroad  Com- 
pany, in  the  construction  of  their 
work,  made  an  excavation.  Com- 
missioners were  called,  under  the 
company's  charter,  to  assess  the 
damages,  from  whose  award  the 
complainant  appealed.  Before  the 
hearing  of  the  appeal,  H.  and  W.. 
the  lawyer  and  agent  of  the  defend- 
ants, proposed  to  submit  the  matter 
in  difference  to  arbitration,  which 
was  done.  By  the  charter  of  the 
company,  they  were  obliged  to  con- 
struct and  keep  in  repair  suitable 
wagon  ways  over  or  under  their 
road  where  the  railroad  inter- 
sected any  farm.  During  the  delib- 
erations of  the  arbitrators,  the  com- 
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plainant  stated  that  he  should  re- 
aaire  a  suitable  wa^ou  way  over 
tne  railroad  where  it  crossed  his 
farm,  but  H.  and  W.  replied  that 
this  was  a  matter  with  which  the 
arbitrators  had  nothing  to  do,  and 
was  no  part  of  the  submission.  This 
view  was  assented  to  by  the  arbi- 
trators and  both  parties.  The  arbi- 
trators made  their  award,  and  H. 
and  W.  waited  on  complainant  with 
the  nioney  awarded  and  the  draft  of 
a  deed.  Iiie  complainant  objected  to 
signing  this  deed,  on  the  ground 
that  it  did  not  in  express  terms  re- 
serve all  his  rights  to  a  crossing,  but 
finally  executed  it,  on  being  assured, 
by  the  lawyer  of  the  company,  that 
such  rights  would  not  be  affected  by 
the  instrument.  The  company  hav- 
ing failed  to  put  up  a  crossing  after 
being  legally  notified,  the  com- 
plainant made  it  at  his  own  expense, 
and,  by  virtue  of  an  authority  con- 
tained in  their  charter,  sued  them 
at  law  for  the  money  expended. 
The  company  set  up  tne  deed  as  a 
bar  to  the  recovery.  This  bill  was 
filed  to  reform  the  deed  and  enjoin 
the  defendants  from  interposing  it 
as  a  defence  at  law.  The  company 
filed  a  demurrer  to  the  bill. 

Hdd,  that  though  the  general  rule  is 
— i/jiwrantia  legis  neminem  excti$at 
— yet  it  has  its  admitted  exceptions. 

That  this  case  forms  an  exception  to 
the  general  rule  for  several  reasons, 
among  which  are  the  following,  viz. 

First.  Because  the  sole  purpose  of  the 
deed  was  to  effectuate  the  award  of 
the  arbitrators — which  purpose  it 
did  not  accomplish ;  and  because 
the  court  can  reform  the  deed  by 
having  the  award  before  it,  without 
resorting  to  parol  evidence. 

Second.  Because  the  mistake  of  the 
law  was  the  mutual  mistake  of  both 

Earties  to  the  contract,  and  was  to 
e  attributed  to  the  agent  of  the 
party  now  endeavoring  to  take  ad- 
vantage of  it. 
Held  further,  that  although,  in  the 
view  of  this  court,  the  right  of  the 
complainant  to  require  the  company 
to  make  the  crossing  in  question 
was  not  released  by  giving  of  the 
deed,  yet  as  the  company  had,  by 
their  plea  at  law,  set  up  a  different 
construction,  the  complainant  was 
entitled    to  be  protected  in    this 


against  the  hasard  of  a  decision  ai 
law  sustaining  soch  plea.  Oreen  y. 
Morris  and  &ex  R.  M.  Co.,       165 

A  bond  and  mortgage  sold  by  the  as-, 
signee  of  a  banErupt  mortgagee, 
and  afterwards  sold  and  transferred 
by  the  purchaser  at  such  sale  to  a 
third  person,  in  trust  for  the  mort- 
gagor, cannot  be  enforced  against 
a  prior  grantee  of  the  mortgagor, 
holding  under  a  deed  with  cove- 
nants of  general  warranty  and 
against  encumbrances.  Ward  y. 
iVic€,  543 

In  such  case  the  proof  of  the  trust 
must  be  satisfactory. 


DOWER. 

The  separate  release  of  a  feme  covert 
will  not  extinguish  her  right  of 
dower. 

The  bill  retained  under  the  circum- 
stances of  this  case,  to  permit  the 
complainant  to  procure  a  formal 
release  from  husband  and  wife. 
Dodge  v.  Aycrigg,  82 


EASEMENT. 

If  the  surface  of  the  ground  is  such  as 
to  collect  water  at  different  seasons 
of  the  year,  to  an  extent  which  re- 
quires an  outlet  to  some  common 
reservoir,  and  if  such  is  always  the 
case  in  times  of  heavy  rain  and 
melting  of  snow,  and  if,  as  far  as 
the  memory  of  man  runs,  the  flow 
of  water  produced  a  natural  chan- 
nel through  the  lands  of  different 
persons,  where  such  accumulated 
surplus  water  has  always  been  ac- 
customed to  run,  a  court  of  equity 
will  protect  such  channel  from  ob- 
struction to  the  injury  of  any  one 
throu^  whose  lands  it  runs.  Earl 
V.  DeHart,  280 

The  question,  whether  an  outlet  for 
water  is  an  ancient  watercourae, 
does  not  depend  upon  the  quantity 
of  water  it  discharges.  If  the  face 
of  the  country  is  such  as  necessa- 
rily collects  in  one  body  so  large  a 
quantity  of  water,  after  heavy  rains 
or  melting  of  snows,  as  to  require 
an  outlet  to  some  common  reservoir, 
and  if  such  water  is  regularly  dif- 
charged    through  a  well    defined 
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channel^  which  the  foroe  of  the 
water  has  made  for  itself,  and 
which  is  the  accustomed  channel 
through  which  it  flows,  and  has 
flowed  from  time  immemorial,  such 
channel  is  a  natural  watercourse. 

ib. 
Where  A.  has  drained  his  land  hy  a 
ditch  through  the  land  of  B.,  using 
it  as  an  adverse  right  for  more  than 
twenty  years,  he  acquires  an  ease- 
ment m  the  land  of  B.  which  is  en- 
titled to  protection.  ib. 

See  HioftwAY. 


See 
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BInck  V.  Lamb,  109 


EVIBEKTE. 

Parol  evidence  is  competent  for  the 
purpose  of  showing  that  a  mort- 

§age  was  intended  to  secure  a  debt 
ifferent  from  that  expressed  in  it. 
Bell  V.  Fkmings  Executors,  13 

Primri  /(jLcie  the  holder  of  a  written 
agreement  is  entitled  to  the  benefit 
ol  it,  and  if  the  attempt  is  made  to 
show  a  non-delivery  the  proof 
must  not  leave  the  inatter  in  doubt. 
Hill  v.  Beach,  31 

Parol  evidence  is  adtnissi^lD  to  prove 
a  new  and  distinct  agreenient  upon 
a  new  conpideration,  abrogating  a 
prior  written  agreement.  jfcKinx- 
try  V.  Ruyilc,  (>0 

Parol  evidence  is  admissible  to 
show  that,  previous  to  the  obligors 
signing  a  deed,  there  wrls  an  agree- 
ment between  the  parties  to  the  in- 
strument, that  all  the  stockholders 
of  the  company  should  sign  it,  and 
that  it  was  signed  by  them  with  the 
understanding  or  agreement  that  it 
should  not  be  delivered  until  the 
signatures  of  all  were  procured. 
mi^:k  V.  Lamb,  109 

There  is  a  manifest  difference  where 
the  testimony  is  offered  for  the  pur- 
pose of  showing  that  the  writing 
was  not  to  be  delivered  until  a  con- 
dition precedent  was  performed, 
and  that  it  was  delivered  with  an 
agreement  that  the  condition  Was 
to  be  performed.    In  the  one  case, 


the  ptiTpo0e  of  the  tvidence  is  to 
show  that  the  instmment  never  wis 
legally  delivered,  and  therefore 
never  had  any  binding  effipct — in 
the  other,  to  contradict  the  instm- 
ment,  which  is  absolute  upon  its 
face,  by  showing,  contrary  to  the 
instrument,  that  it  was  not  absolute, 
but  conditional.  ib. 

The  book  of  minutes  of  the  railroad 
company  was  admitted  in  evidence, 
to  go  to  the  jury  for  the  purpose  of 
proving  what  took  place  at  several 
meetings  of  stockholders,  called  for 
the  purpose  of  procuring  the  loan 
for  tne  company  with  which  the  in- 
demnity bond  in  question  was  im- 
mediately connected.  In  it  were 
recorded  the  meetings  of  the  parties 
to  the  bond,  and  what  took  place 
between  them  in  relation  thereto, 
and  it  was  kept  by  their  secretary. 

ib. 

Held,  that  the  book  was  admissible, 
as  containing  the  agreement  of  the 
parties,  reduced  to  writing  by  a 
person  mutually  chosen  for  Uie  pur- 
pose, ib. 

Wnen,  by  the  order  of  this  court,  cer- 
tain depositions  are  authorized  to 
be  read  on  the  trial  of  an  issue  be- 
fore a  pry,  the  judge  conducting 
that  tnal  has  nothine  to  do  witn 
the  admissibility  of  the  whole  or 
any  part  of  the  evidence.  This 
court  is  responsible  for  the  legality 
of  the  evidence.  ib. 

Objections  to  testimony  taken  before 
the  master  are  to  be  settled  by  thii* 
court,  and  if  they  are  not  renewed 
at  the  hearing,  or  whon  the  deposi- 
tions are  acted  upon  by  the  court, 
they  are  waived.  ib. 

The  general  rule  admitting  in  evi- 
dence the  declarations  of  a  party 
to  the  record  aj>plie8  to  all  cases 
where  the  party  nas  any  intcrnt  in 
the  suit,  whether  others  are  joint 
parties  on  the  same  side  with  him 
or  not,  and  howsoever  the  interett 
may  aj>pear,  and  whatever  may  be 
its  relative  amount.  And  in  the  ab- 
sence of  fraud,  if  the  parties  have 
a  joint  interest  in  the  matter  in 
suit,  whether  as  plain tiffe  or  defend- 
ants, an  admission  made  by  one  is, 
in  general,  evidence  assinst  all.  ib. 

If  a  receipt  be  altered  by  the  party 
holding  it,  dr  by  the  procurement 
of    such    party,   such    alteratioa 
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vitiates  the  receipt  as  an  instrument 
of  evidence.  Bat  if  the  matilation 
of  the  instrument  be  made  b}r  a 
stranger,  without  the  co-operation 
of  the  party,  its  legal  operation  is 
not  changed  so  long  as  it  remains 
legible. 

The  alteration  not  being  in  the  hand- 
writing of  the  party  holding  the 
receipt,  and  in  the  absence  of  all 
direct  or  circumstantial  evidence 
except  what  arose  from  the  fact 
that  the  receipt  was  written  in  the 
receipt  book  of  the  party,  which 
was  in  her  possession,  it  was  held 
that  the  receipt  was  not  vitiated, 
but  should  be  received  in  evidence 
of  payment. 

The  mere  cutting  of  the  mar^n  of  the 
paper  upon  which  a  bond  is  printed 
or  written  is  not  a  mutilation  of 
the  instrument  itself.  Ooodfellowy. 
Inslce,  365 

Allegations  of  fraud  in  procuring  pro- 
bate of  will,  and  of  existence  of 
another  will,  must  be  clearly  es- 
tablished by  the  proofs.  FnU  v. 
Denemberger,  129 

It  is  not  every  answer  in  chancery, 
although  sworn  to,  which  imports 
•  verity. 

Tlie  rule  of  evidence  which  makes  re- 
sponsive answers  proof  for  the  de- 
fendant applies  only  to  fair  an- 
8wers,  not  to  those  which,  upon 
their  face,  are  incredible. 

In  determining  whether  an  answer 
becomes  proof,  unless  overcome  by 
superior  testimony,  it  is  proper  to 
ascertain  whether  it  simply  ad- 
mits and  states  facts  callea  for  in 
the  bill,  or  whether  it  seeks  affirm- 
atively to  assert  a  right  in  opposi- 
tion to  the  complainant's  demand, 
and  to  insist  upon  a  distinct  Jaet  in 
avoidance  as  a  defence ;  if  it  as- 
sumes the  latter  aspect,  it  must  be 
supported  by  the  testimony  of  wit- 
nesses. Stevens  v.  /bsi,  408 

An  answer  cannot  become  evidence 

of  facts  acquired  through  hearsay — 

there  must  be  a  test  of  respondent's 

,  conscience.  ib. 

An  uncle  made  an  agreement  with  the 
father  of  an  infant  nephew,  that  he 
would  take  the  infant,  and  would 
adopt  him  as  his  son,  and  that  all 
his  property  ihoold  belong  to  the 


infant  at  the  time  of  the  deoeaee  df 
himself  and  Wifb.  The  ehiid  lived 
with  the  uncle  under  this  arrange- 
ment over  twenty-five  years. 

Held,  that  although  the  agreement 
was  by  parol*  and  was  entered  into 
more  than  tiiirty  years  ago,  the 
rules  of  the  court  would  not  be  re- 
laxed, but  strict  proof  of  the  agree- 
ment would  be  required.  Vantmyne 
V.  Vreeland,  142 

A  single  recovery  in  ejectment,  if  the 
right  be  not  further  controverted 
at  law,  will  be  regarded  in  equity 
as  decisive  of  the  legal  title.  Obert 
V.  Obert,  423 
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FEME  COVERT. 

The  separate  release  of  a  feme  covert 
will  not  extinguish  her  right  of 
dower. 

The  bill  retained  under  the  circum- 
stances of  this  case,  to  permit  the 
complainant  to  procure  a  formal 
release  from  husband  and  wife. 
Dodge  v.  Aycriaa,  82 

A  feme  covert  holding  real  and  per- 
sonal estate  in  her  own  right  under 
the  act  of  1852,  and  carrying  on  a 
separate  business  on  her  own  ac- 
count to  a  large  extent,  is  answer- 
able in  this  court  for  a  debt  incurred 
in  such  business. 

Remedies  should  adapt  themselves  to 
the  times,  and  to  new  customs  and 
manners,  as  the^  arise ;  and  in  view 
of  the  legislative  enactments  on 
the  subject  of  the  rights  of  married 
women,  no  reason  appears  to  exist 
why  courts  of  law  should  not  main- 
tain an  action  for  debts  due  from 
the  wife :  the  remedy  in  equity  is 
free  from  all  doubt  whatever. 
WheaUm  v.  JPhiUips,  221 

Ajfeme  covert,  who  has  been  permitted 
Dj  her  husband  to  purchase  goods, 
and  sive  her  note  for  them,  and  to 
use  &em  as  her  separate  property, 
has  the  right  to  transfer  them,  as 
her  separate  property,  in  payment 
of  her  notes.  Oreen  v.  Mlat,    267 
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J^SAWSL  AND  SSjLtOt^  OF. 

lite  qiMrtion  wliether  a  mortgftgt  of 
penooal  proparty,  when  the  pro- 
perty is  leift  Id  the  poeeeanon  oi  the 
mor^a^ee,  U  void  dy  the  statute  of 
frau£  in    favor    of   creditors,  as 
against  a  bonafidt  purchaser  with- 
out notice,  has  not  received  any  such 
judicial  construction  as  to  make  it 
rt%  ad^udicaia  in  this  state.    Run- 
yon  V.  Orotlwri^  86 
Kothing  further  can  he  reached  hy 
way  of  rule  on  this  subject,  than 
that  possession   in  the  vendor  is 
prima  facie  evidence  of  fraud,  but 
may  be  explained :  and  that  it  is  a 
mere  rule  of  evidence  calculated  to 
shift  the  ontM  probandi  from  the 
creditor  to  the  vendee.                 ib. 
Allegations  of  fraud  in  procuring  pro- 
bate of  will,   and  of  existence  of 
another  will,  must  be  clearly  es- 
tablished by   the  proofs.    FrUs  v. 
Dcncmberger^                                 129 
If  a  defendant,  in  his  answer,  admits 
the  parol  agreement  which  is  with- 
in the  statute  of  frauds,  but  insists 
on  the  benefit  of  the  statute,  he  is 
entitled  to  it  notwithstanding  such 
admission.    But   if  he   admits   the 
agreement,  without  insisting  on  the 
statute,  the  court  will  decree  a  spe- 
cific performance,   on  the  ground 
that  ne  has  renounced  the  protec- 
tion of  the  statute.    Where  the  an- 
swer denies  the  parol   agreement, 
the  statute  need  not  be  set  up  as  a 
bar.    Vanduynt  v.  Vreeland,       143 
Nothing  will  be  considered  as  part 
performance  so  as  to  take  the  case 
out  of  the  statute  which  does  not 
put  the  party  into  a  situation  which 
IS  a  fraud  upon  him  unless    the 
agreement  is  lully  performed.    OU- 
hert  V.    Trusteea  oj  Eatt  Newark, 

181 
Within  what  time  a  claim  for  relief 
in  equitv  against  a  constructive 
fraud  will  be  barred,  depends  upon 
the  peculiar  circumstances  of  the 
case — and  these  are  always  exam- 
inable. 
Claim  for  relief  in  eouity  may  be  de- 
nied on  the  grouna  of  lapse  of  time 
within  thejperiod  fixed  by  the  statute 
of  limitations.  ObtH  v,  06cri,  423 
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FUTUBfi  ADVANCIi& 

A  mortga^giveii  to  Mcure  folmre  ad- 
yaneea  it  valid  in  this  stata. 

Whether  it  will  saoure  advances  to 
the  time  only  when  the  snbeeqoent 
encumbrance  was  actually  executed, 
or  to  the  time  of  the  actual  notice 
oi  such  future  encumbrance,  may 
be  deemed  not  altogether  a  settled 
question. 

It  is  not  necessary  that  such  mortgage 
should  show  on  its  face  that  it  was 
given  as  a  security  for  future  ad- 
vances; though,  as  a  matter  of 
Sropriety  and  safety,  this  should  be 
one. 

Parol  evidence  is  competent  for  the 
purpose  of  showing  that  the  mort- 
gase  was  intended  to  secure  a  debt 
oinerent  from  that  expressed  in  it. 

Neither  does  such  mortgage  contra- 
vene the  registry  laws  ofthis  state. 

The  registry  of  a  mortgage  is  not  in- 
tended as  a  notice  of  Uie  amount 
due  upon  it.  Bell  v.  Fleming's  ex- 
tcutort,  13 


HIGHWAY. 

A  road  will  become  a  public  highway, 
or  a  laid  out  road,  within  the  mean- 
ing of  the  statute,  either  when  it 
has  been  laid  out  pursuant  to  the 
directions  of  the  act,  where  it  hu 
been  used  over  twenty  years  as  » 
highway,  or  where  it  has  been  laid 
out  and  dedicated  to  public  use  as 
a  highway  by  the  owner  of  the 
soil,  and  accepted  or  ratified  as  & 
highway  by  the  township  or  citv"  in 
which  it  lies.  Holme$  v.  Jersey  Odv. 

An  individual  cannot,  at  his  pleasure, 
create  public  highways  for  his  own 
benefit  upon  his  own  land,  and  im- 
pose upon  the  public  the  burthen 
of  maintaining  them,  or  constiiate 
them  public  highways  within  the 
meaning  of  the  road  act.  ib- 

To  bring  a  road  within  the  control  of 
the  surveyors  of  the  highways,  it 
must  be  such  as  can  be  deemed  a 
laid  out  road  within  tha  meaning 
of  the  road  act ;  hut  a  road  sore 
tha&  four  roda  wida  ezeaeds  the 


IVBMZ. 


limits  prescribed  by  Iaw,  and  can- 
not after  be  laid  <mi  hy^  tike  sur- 
veyors, nor  accepted  by  the  town- 
ship as  a  pnblic  highway.  ib. 

The  road  act  confers  npon  the  sur- 
veyors the  power  eitner  te  widen 
or  narrow  a  public  road.  ib. 

The  mere  fact  of  dedication  by  map 
and  survey,  and  by  opening  a 
street  as  laid  out  by  the  owner  of 
the  soil,  will  not  constitute  such 
street  a  Dublic  highway  until  the 
same  has  been  in  some  way  accepted 
or  ratified  by  public  authority,    ib. 

A  bill  to  restrain  a  municipal  corpo- 
ration, in  the  exercise  of  its  powers 
from  regulating  a  street,  and  put- 
ting the  curb-8tone8  on  a  proposed 
line,  and  which  does  not  snow  any 
irreparable  injury,  but  rests  upon 
the  ground  that  tne  city  is  not  put- 
ting the  curb-stones  on  the  true 
line,  by  which  the  complainant 
will  be  put  to  expense,  and  his  pro- 
perty be  of  less  value,  contains  no 
recognised  ground  of  equitable  re- 
lief, ib. 

The  act  incorporating  the  Associates 
of  Jersey  City,  after  reciting,  in  the 
preamble,  tliat  the  associates  had 
Decome  the  proprietors,  by  purchase 
from  CorneliuB  Van  Vorst,  of  Powles- 
hook,  bounded,  Ac,  and  the  rieht 
and  title  of  said  Van  Vorst  under 
the  waters  of  the  Hudson  river  op- 
posite the  said  land,  as  far  as  the 
right  of  the  said  Van  Vorst  ex- 
tended, conferred  upon  the  associ- 
ate the  power  to  hold  the  said  land, 
with  the  privileges  and  appurte- 
nances, ana  to  make  streets,  and  to 
order  and  regulate  the  building  of 
docks,  piers,  and  wharves,  Ac.  The 
a.ssociates  had  a  map  made  of  Powles- 
hook,  which  is  known  as  Mangin's 
map,  and  on  this  is  delineated  Hud- 
son street  seventy  feet  in  width, 
and  outside  of  this  street,  into  the 
Hudson  river,  are  delineated 
wharves,  piers,  and  bulkheads.  The 
legislature  subsequently  incorpo- 
rated Jersey  City,  the  territorial 
boundaries  of  which  coincide  with 
■  those  of  the  associates.  By  subse- 
•  quent  legislation,  in  1820,  the^power 
to  make  and  regulate  sfireMs, 
wharves,  Ac,  was-  takMi  fre^m  the 
V  BHsociates,  andco«fiBPred'4ipMi  the 
city  authorities.  In  1828,  the  Mor- 
ris Canal  and  Banking  Company 


were  aathcffind  to  oonjsioge.  their 
oonal  W  th^%«letB'6f  tbid^HtiaMm, 
at  or  near  Jersey  City.  Where  tha 
cinhal  obnneets  wit&  the  HndMu  it 
is  looted  within  the  boundaries  of 
Mangin's  nap.  The  company  at 
this  point  manle  a  large  basin  open- 
ing intx>  the  canal,  which  is  con- 
nected by  two  piers.  This  basin  oc- 
cupies- tne  south  Urminiu  of  Hud- 
son street,  as  represented  on  Man- 
gin's  map.  The  associates  conveyed 
U)  the  company  all  their  right  to 
the  land  upon  which  the  canal  was 
located.  Hudson  street,  at  the  point 
where  the  basin  was' constructed, 
though  marked  out  on  the  map  as 
a  street,  had  been  for  many  years 
lying  under  water,  and  had  never 
l>een  actually  opened  or  used  as  a 
public  highway.  Within  the  last 
three  or  four  years  the  company 
had  extended  their  northerly  pier 
further  into  the  Hudson,  ana  in 
doing  so  had  crossed  the  line  which 
is  represented  on  said  map  as  below 
low  water  mark,  and  at  the  end  of 
that  pier,  and  in  the  Hudson  river, 
had  built  an  extensive  coal  wharf 
for  the  business  of  their  canal.  The 
common  council  of  Jersey  City 
passed  an  ordinance  to  extend  Hud- 
son street  over  the  company's  pier, 
and  they  admitted  that  it  was  their 
intention  to  remove  the  company's 
building  and  to  convert  a  portion 
of  the  pier  into  a  public  street.  The 
Chancellor  having  enjoined  this 
action  of  the  municipal  authorities, 
held — 

1.  That  the  power  conferred  by  the 
legislature  to  extend  the  canal  to 
the  Hudson,  and  erect  piers,wharv en. 
and  basins  at  Jersev  City,  did  not 
operate  as  a  grant  by  the  state  of 
the  loeu*  in  quo,  but  was  to  be  con^ 
sidered  as  a  mere  enlargemeiit  of 
the  powers  of  the  corporation. 

2.  That  the  deed  from  the  associates  to 
the  company  of  the  land  in  the 
street  passea  the  land  subject  to  the 
public  right  of  way,  and  that  the 
acceptance  of  such  a  deed  wa^  an 
assent  by  the  grantee  to  the  devo- 
tion of  the  land  to  the  public  tises 
named  in^  ltd 

$.  That  laAds^lyixiS  tinder  tide  Sriter 
may  be^edieiiM  ttriik-pttblic  high- 
way by  the  owner,  with  the  assent 
o(  the  state. 
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4..:11iat  ih«.  a(iti  Mt  op  i*  filit  Aonwer 
MB  doAe  b^  Uie  MsociMet,  in  cob- 
nection  witti  the  Maogin  map, 
amoonted  to  an  immediate  dedica- 
tion of  the  whole  of  the  jzroand 
marked  apon  that  map  as  Hudson 
fitreet,  and  that  when  any  part  was 
filled  up  it  hecame  ipso  facto  a  pub- 
lic highway,  and  that  a  right  to  ex- 
clude the  public  therefrom  could  not 
be  acquired  by  a  mere  conveyance 
of  the  fee  by  the  associates  to  the 
company. 

To  adopt  the  doctrine  held  in  one  of 
the  states,  that  the  enclosure  and 
occupation  of  land  within  the  limits 
of  a  highway  for  twenty  years,  un- 
der a  claim  of  right,  wifl  make  a 
title  by  prescription  as  against  the 
public,  would  he  eminently  disas- 
trous to  public  interests. 

The  principles  upon  which  the  doc- 
trine of  aedioation  rests  are  pecu- 
liar. A  dedication  does  not  take 
Elace  upon  the  idea  that  there  has 
een  a  grant,  for  it  may  take  place 
where  there  is  no  grantee  in  being 
to  take  at  the  time  of  dedication. 

A  dedication  may  be  designed  by  the 
owner  to  be  accepted  by  the  public 
in  preaenti  or  in  futuro. 

The  character  and  scope  of  the  dedi- 
cation depend  upon  the  intention  of 
the  dedicator,  expressly  manifested 
or  to  be  gathereq  from  all  the  cir- 
cumstances of  the  case. 

Qn^ry.  Has  a  canal  company  the  legal 
rignt  to  construct  a  basin  at  tne 

}>oint  of  its  intersection  with  a  pub- 
ic ptreet?  Jersey  City  v.  Awrris 
Canal  Co.,  547 


INJUNCTION. 

An  ii\junction  was  obtained  on  the 
ground  that  a  conveyance  of  certain 
lots  had  been  fraudulently  obtained 
from  the  complainants  by  the  de- 
fendants. The  equity  of  the  bill 
was  denied  in  the  answer,  and  this 
denial  was  partly  sustained  by  the 
statements  in  the  bill.  It  also  ap- 
peared that  complainants  had  been 
aware  of  the  alleeed  fraud  for  a 
consid<^rable  time  oefore  they  ex- 
hibited their  hill. 

Held,  that  iigunction  must  be.dis- 

,  solvedx 

That  this  case  was  not  an  exception 


•  <     ■  '  •  ... 

to  tha  {general  rnle^  fluii  an  ui|iibc- 
tion  will  be  diMolTBd  wKere,  the 
equity  of  hiQ  ia  aoawered.  IhuUn 
oflkui  Newark  v.  GilbeH,  :6 

That  if  complainants  suppoeed  they 
had  any  equity,  they  should  have 
filed  their  bill  promptly.  ib. 

A  bill  in  equity  is  not  the  proper 
remedy  to  compel  the  payment  dv 
gamiBnee  of  the  moneys  attacbe<l. 
Mawk  ads.  Egbert,  80 

It  would  be  contrary  to  the  practice 
of  this  court  to  dissolve  an  injunc- 
tion in  a  case  in  which,  while  the 
answer  of  the  defendant,  who  hss 
been  restrained,  denies  the  equity 
of  the  bill,  the  answers  of  other  de- 
fendants, who  are  the  parties  most 
interested  in  the  subject  matter  of 
suit,  admit  every  material  alle^- 
tion  on  which  renef  is  claimed,  ia- 
brUkU  V,  Vreeland,  17^ 

An  injunction  will  not  be  retained 
which  rests  on  an  agreement,  alleged 
to  have  been  lost,  where  the  bill 
does  not  state  that  any  application 
for  such  agreement  has  been  made 
to  the  person  with  whom  it  8iat*d 
it  was  deposited,  and  contains  no 
averment  that  the  contents  of  the 
lost  instrument  can  be  proved,  and 
where  the  other  party  to  such  agree- 
ment is  deceased.    Kent  Y ,  De  Battn, 

This  court  will  not  retain  an  injunc- 
tion restraining  proceedines  under 
an  attachment  by  virtue  of  the  act 
of  1855,  when  it  is  admitted  that 
the  debts  on  which  the  writ  was 
issued  are  justly  due,  on  the  ground 
that  said  act  is  unconstitutional,  or 
that  it  was  repealed  without  any 
saving  clause;  or  that  the  attach- 
ment was  not  properly  executed  bv 
the  sheriff ;  or  that  the  capital  stock 
of  the  corporation  is  not  the  subject 
of  attachment.    Uteves  v.  Cbopfr, 

223 

New  matter  set  up  in  the  answer  will 
not  aid  a  defendant  on  a  motion  to 
dissolve  an  injunction. 

After  a  decision  of  the  Supreme  Court, 
that  certain  property  of  the  Morris 
Canal  and  Banking  Cojnpany  wa^. 
by  their  charter,  exeinpt  trom  taxa- 
tion, this  court  wiU  restrain  the 
authorities  of  Jersey  City  from  a^ 
sessing  said  property  for  taxation 
on  the  grouna  of  the  prevention  of 
a  multiplicity  of  kuiu. 
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JnriBdietion  in  such  case  also  exists 
for  the  purpose  of  prerenting  the 
delivery  of  deeds  onder  tax  sides 
which  would  be  clouds  on  the  com- 

51ainant*8  title.    Morrit   QincU  v. 
ersey  (%,  227 

This  court  will  not  retain  an  injunc- 
tion restraining  the  prosecution  of 
an  action  of  ejectment  when  it 
clearly  appears  that  the  complain- 
ants have  a  defence  to  such  action 
in  the  court  of  law.  Morris  Canal 
V.  Dennit,  249 

Brown  and  Demarest  made  a  general 
aasignment  for  the  benefit  of  their 
creditors.  Three  of  the  complainants 
obtained  a  judgment  against  B.  and 
D.,  and  indemnifying  the  sheriff, 
sold  by  execution  tne  property 
which  had  passed  under  the  assign- 
ment. The  assignee  recovered  iuag- 
ment  against  the  sheriff  for  a  large 
amount.  Only  one  creditor  applied 
to  the  assignee  within  the  three 
months  limited  by  the  statute,  and 
that  creditor  was  paid  in  full.  There 
was  a  large  balance  in  the  hands  of 
the  assignee,  and  of  this  B.  and  D. 
made  another  assignment.  Credit- 
ors, after  that,  made  application 
under  the  first  assignment,  and  the 
assignee,  in  his  answer  in  this  suit, 
admitted  that  it  was  an  unsettled 
question  whether  the  creditors  so 
applying  were  entitled  to  be  paid 
out  of  the  fund  in  his  hands,  or 
whether  such  fund  passed  under 
second  assignment,  and  that  it  had 
been  his  intention,  after  he  should 
have  collected  the  money  due  on 
the  judgment  against  the  sheriff,  to 
apply  to  this  court  for  directions. 
Tne  complainants,  as  creditors,  ask 
in  this  suit  the  assistance  of  this 
court  in  the  fulfilment  of  the  trust, 
and  having  paid  the  money  due  on 
the  judgment  against  the  sheriff 
into  this  court,  obtained  an  injunc- 
tion restraining  proceedings  against 
that  officer. 

Held,  that  under  the  circumstances, 
the  injunction  should  be  retained, 
and  that  the  complainants,  as  cred« 
itors,  had  a  right  to  invoke  the  aid 
of  this  court  in  view  of  the  em- 
barrassmenti)  which  surrounded  the 
assignee.    Wilton  v.  Brown,        246 

Where  the  answer  admits  all  the  facts 
in  which  the  equity  of  the  bill  rests, 
but  sets  up  uew  matter  iu  avoid- 
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ance,  the  injunction  will  not  be  dis- 
solved.   Ctrem  v.  BjMa$,  267 

The  complamttiti,  who  were  the 
lessees  of  certain  water  rights,  had 
entered  into  an  agreement  with  the 
defendants,  who  were  their  lessors, 
regulating  the  mode  in  which  the 
water  should  be  drawn  off  from  the 
canal.  The  agreement  having  been 
carried  into  execution  by  the  erec- 
tion of  the  proper  works,  the  de- 
fendants afterwards  commenced  an 
alteration  of  the  works,  so  as  to 
draw  off  the  water  in  a  mode  which 
was  not  in  strict  conformity  to  the 
agreement.  A  bill  being  filed,  and 
an  injunction  obtained,  the  deifend- 
ants  answered,  insisting  that  the 
alteration  would  not  injure  the  com- 
plainants, and  was  not  inconsistent 
with  their  riehts  under  the  agree- 
ment— held,  tiiat  this  court  ought 
to  keep  the  parties  in  ttatu  quo  until 
the  merits  of  the  controversy  should 
be  heard,  and  until  it  should  be  de- 
cided whether,  for  the  reasons  a.**- 
signed  in  the  answer,  the  defendants 
were  entitled  to  have  the  water  dis- 
charged in  any  other  manner  than 
in  that  specified  in  the  agreement. 
Butler  V.  Society  for  Establish  mo 
Useful  Manufactures ,  264 

Contra  on  appeal,  49S 

Where  two  aaministrators  sell  land 
under  an  order  of  the  Orphans 
Court,  and  one  only  of  them  exe- 
cutes the  deed,  equity  will  enjoin 
the  heirs  from  prosecuting  an  eject- 
ment to  recover  back  the  land  upon 
the  ground  of  such  irregularity. 
Wortman  v.  Skinner,  3oS 

Unless  in  cases  entirely  free  from 
doubt,  the  Court  of  Appeals  will 
not  interfere  with  the  oraer  of  the 
Chancellor  continuing  an  injunction 
until  the  final  hearing.  Jersey  dty 
V,  Morris  Canal,  545 

The  questions  involved  in  this  cane 
being  of  great  importance,  and  it 
being  manifestly  the  interest  of 
both  parties  that  they  should  be 
deliberately  heard  and  finally  de- 
cided, and  the  court  being  of  opin- 
ion that  the  case  was  not  free  from 
doubt— A^,  that  the  order  of  the 
Chancellor  refusing  to  dissolve  the 
injunction  shoidd  be  sustained,    ib. 

Where  public  interests  or  the  rights  of 
large  classes  are  involved,  an  in- 
junction will  i^ot  be  {p-anted  except 
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7-tipon  heufii^  and  notice,  and  Hien 
ymly  when  it  appears  clear  that  the 
injunction  will  not  prejudice  some 
public  or  great  public  interest.  80- 
tiety  for  EKtahhiKvng  Usefui  Mmu- 
factttres  v.  Butler,  498 

INSURANCE. 

By  the  charter  of  an  insurance  com- 
pany, all  persons  insured  became 
members  of  the  company,  and  all 
claims  and  losses  suHtained,   to  a 

fjr^ater  amount  than  the  company 
lad  funds  on  hand  to  discharge, 
w«»re  to  be  raised  by  assessments,  to 
bf'  made  ratably  on  the  members, 
according  to  the  amount  of  each 
member's  insurance,  provided  that 
such  assessment  should  not  exceed 
the  amount  of  the  note  or  obliga- 
tion given  by  each  member,  and  one 
per  cent,  on  the  principal  sum  men- 
tioned in  each  policy.  After  the 
business  had  been  carried  on  for 
some  time,  the  directors  resolved 
that  the  company  should  raise  a 
guaranty  capital  of  $150,000,  which 
sliould  be  put  up  in  money  bonds 
payable  on  demand,  and  secured  bv 
a  mortgage  or  stocks,  ivs  collateral 
security,  which  should  be  liable  to 
assessment  pro  rata,  to  make  good 
any  losses  which  the  company  might 
suMtain  after  all  other  available 
means  had  been  exhausted.  Tin- 
contributor  to  such  capital  was  to 
receive  six  per  cent,  per  annum  on 
the  amount  of  his  bond  out  of  the 
earnings  of  the  company.  The  cor- 
poration having  become  insolvent, 
an  a.-«sessinent  was  made,  by  the  or- 
der of  this  court,  on  the  guaranty 
capital,  and  a  bill  filed  to  recover 
on  the  defendant's  mortgage  th«' 
nniount  assessed  against  him. 
Held,  that  the  corporation  had  no 
jjower  to  enter  into  the  eontrfict 
with  the  contributors  to  the  guar- 
anty fund,  and  that  such  contract 
was  illegal  and  void,  and  could  not 
be  enforced  either  in  a  court  of  law 
or  equity. 
Where  the  charter  of  an  insurance 
company  makes  its  members  mutual 
insurers,  and  constitutes  a  fund  to 
meet  losses  made  up  from  premiums 
to  be  contributed  oy  the  members, 
and  one  per  centum  on  the  amount 
for  which  each  is  insured,  no  other 


fund  can  be  ereated  for  thif  yar- 
pose. 

And  although  such  company  may, 
nnder  proper  circumstance*,  bor- 
row money,  it  cannot,  under  pre- 
tence of  borrowing  money,  provide 
a  fund  for  the  purpose  of  giving 
credit  to  the  company. 

The  creditors  of  such  corporation  have 
no  right  to  look  to  any  other  fund 
than  that  which  the  charter  pro- 
vides, and  they  cannot  ask  the 
court  to  enforce  an  illegal  contra*  t 
for  their  benefit. 

It  would  seem  that  the  mortgage  may 
be  held  as  security  for  the  intere^i 
paid  by  the  company  upon  it,  and 
the  bill  was  dismii«sed  without  pre 
judice  to  this  (luestion.  Trenton  M. 
L.  and  F.  Inn.  Co.  v.  Mr.Kdway,  KC> 

The  filth  section  of  the  charter  of  the 
company  provides,  "that  all  polici«T-. 
or  contrai^t^  founded  thereon,  shall 
be  subscribed  by  the  president,  and 
attested  by  the  secretarv'.  and  tli'> 
said  company  shall  be  liable  for  all 
loss  or  damage  by  fire  or  other  cas- 
ualty, agreeably  to  the  term? 
thereof."  The  sixth  section  i>ro 
videe,  "  that  every  person  whu  shall 
become  a  member  bv  effecting  in 
surance  shall,  before  lie  rHeiveshi.'^ 
policy,  depo.<it  his  pronii!4.«ory  note 

I      for  such  a  pum  of  money  as  t^hall  h»* 

I      determine<l  by  the  director.-^. '    Th'- 

f      eighth  section  pruvidt-s,  that  t-Vfr}" 
•member  of  sain   comj^any  shall  1«' 
bound  to  pay  for  loss*"^,  and  in  pr 
portion  to  the  amount  of  hi<  depot^n 

'  n(»te;  and  the  company  shall  liavr 
a  lien  on  the  building  in>>urwl  to 
the  amount  of  the  note,  when  they 
shall  file  a  memorandum  with  th** 
clerk  of  the  county. 

Held,  that  the  deposit  of  the  note  is  a 
condition  precedent,  without  whitli 
no  one  can  become  a  member;  and 
no  one  can  be  insured,  directly  cr 
indirectly,  without  becoming  it 
member,  or  at  least  without  placing 
himself  in  a  situation  so  that  he  is 
entitled  to  be  a  member,  and  is  pre- 
vented  by  fault  of  the  company. 

As  a  general  rule,  the  complainant, 
under  a  orayer  for  general  relief, 
is  entitled  to  any  specitic  relief 
warranted  by  the  frame  and  struc- 
ture of  his  bill.  \ViLLiAii«oK.  C 
BellevilU  Mutual  Ins,  C4>.  r.  Van 
Winkle,  -385 
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13|A  direetors  of  a  mntnal  insoraice 
company,  or  their  officers,  by  their 
direction  or  approval,  may  so  aot 
as  to  entitle  a  person  to  become  a 
member  who,  by  the  fault  of  the 
officers  of  the  company,  has  been 
prevented  from  depositing  his  note, 
and  BO  as  to  authorize  a  court  of 
equity  to  compel  his  being  received. 

All  persons  applying  to  become  mem- 
bers of  an  incorporated  insurance 
company  must  be  presumed  to  have 
known  the  terms  of  its  charter  and 
by-laws. 

JUDGMENTS. 

A  court  of  eauity  will  sometimes  in- 
terfere ana  grant  relief  against  a 
judgment  obtained  by  fraud  or  im- 
poHition,  and  also  a  judgment  ob- 
tained under  circumstances  of  ex- 
traordinary hardship. 

But  it  has  no  authority  to  correct  al- 
leged errors  of  a  court  of  law  or  to 
aia  a  party  who,  through  his  own 
negligence,  has  involved  himself  in 
dinitnlty. 

As  all  the  questions  in  this  case  are 
eminently  proper  for  a  court  of  law 
to  deal  with,  a  party  will  not  be 
permitted  to  move  the  proceedings 
from  that  tribunal  into  this  court 
for  the  purpose  of  settling  here  que.s- 
tionj>  of  pure  law.    Beeves  v.  Cooper, 

223 

JURISDICTION. 

Each  of  eight  persons  obtained  a 
ju<lgraent  against  D.  Upon  the  loth, 
February,  liioO,  the  executions  be- 
ing returned  unsatisfied,  an  order 
wa^  made  to  compel  D.  to  make  dis- 
covery, by  virtueof  the  act  of  March, 
IXrA),  entitled,  "  An  act  to  prevent 
fraudulent  trusts  and  assignments." 
On  the  2^th  of  June  following,  M. 
was  appointed  receiver,  by  one  and 
Uie  same  order,  in  the  eight  difl'erent 
suits.  In  the  order,  it  was  adjudged 
that  D.,  the  judgment  debtor,  was 
]>OBHessbd  of  a  certain  sum  of  money 
and  a  certain  note.  D.  had  been  ar- 
rested and  held  to  bail  in  these  suits, 
and  on  the  liith  February,  Uiree 
days  after  the  order,  he  was  sur- 
rendered by  his  bail,  and  on  the 
same  day  gave  an  insolvent'js  bond ; 


told  on  th«  jSth  August.,  following, 
being  discharged  as  an  iosolvant, 
made  an  asairaiment  to  N.,  the  com- 
plainant in  mis  suit.  The  money 
and  the  note,  adjudged  by  the  order 
to  be  in  the  hands  of  D.,  were  paid 
over  by  him  to  his  assignee.  M.,  the 
receiver,  brought  suit  at  law  under 
the  statute  to  recover  of  the  as- 
signee these  moneys.  The  assignee 
files  this  bill,  praying  that  he  may 
deposit  the  money  and  note  in  this 
court,  and  that  the  receiver  may  be 
restrained  from  his  suit  at  law. 

IldJ,  that  the  only  matter  in  contro- 
versy is  a  pure  question  of  law, 
arising  upon  the  construction  of  the 
statute.  Ncwkirk  v.  Morris,  62 

That  there  is  no  question  of  equity 
between  the  parties.  If  the  order 
made  by  the  court  upon  the  return 
of  the  executions  at  law  gives  to 
the  judgment  creditor  a  lion  upon 
tlie  property  aeainst  a  subsequent 
bond  fide  purchaser,  creditor,  or 
alienee,  eittier  voluntary  or  invol- 
untary, and  the  receiver  has  been 
duly  appointed,  then  he  is  entitled 
to  recover  the  property  at  law,  and 
tlie  determination  of  that  suit  set- 
tles all  dispute  to  the  property,    ib. 

The  judgment  at  law  will  oe  a  pro- 
tection to  the  com{)lainant,  and 
there  appearing  no  reason  for 
changing  the  forum  of  litigation, 
the  bill  must  be  di.^iuissed.  ib. 

Although  all  tiie  parties  have  sub- 
mitted to  the  juri.sdiction,  as  the 
case  is  not  free  from  difficulty,  the 
bill,  under  the  circumstances  of  the 
case,  will  not  be  retained.  ib. 

Quenf,  whether  one  single  order,  ap- 
pointing a  receiver  under  the  act, 
can  be  made  for  eight  suits  brought 
by  different  parties?  ib. 

It  is  not  the  province  of  this  court  to 
correct  allege^!  errors  in  a  judgment 
rendered  by  vir,tue  of  proceedings 
in  attachment.  Retvea  v.  Cooper,  223 

A  court  of  equity  will  sometimes  in- 
terfere and  grant  relief  against  a 
judgment  obtained  by  fraud  or  im- 
position, and  also  a  judgment  ob- 
tained under  circumstances  of  ex- 
traordinary hardship.  ib. 

But  it  has  no  authority  to  correct  al- 
leged errors  of  a  court  of  law  or  to 
aid  a  party  who,  through  his  own 
negligence,  has  involvea  himself  in 
difficulty.  ib. 
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Aftit^  ^U  not  be  pemitted  to  viave 
prooeedioflp  into  this  oomri  lor  the 
jHurpose  olMttlinghere  qoMtioDBof 
law.  ib. 

▲ft«r  a  decision  of  the  Supreme  Court, 
^at  certain  property  of  the  Morris 
Canal  and  Banking  Company  was, 
by  their  charter,  exempt  from  tax- 
ation, this  court  will  restrain  the 
authorities  of  Jersey  City  from  as- 
sessing said  property  for  taxation 
on  the  ground  of  the  prevention  of 
a  multiplicity  of  suits.  Morris  Oa- 
nal  V.  Jersey  City,  227 

Jurisdiction  m  such  case  also  exists 
for  the  purpose  of  preventing  the 
delivery  of  deeds  under  tax  sales 
which  would  be  clouds  on  the  com- 
plainants* title. 

It  is  the  general  principle,  that  the 
Court  of  Chanceiy  is  not  the  proper 
tribunal  to  correct  the  irregularities 
or  errors  of  inferior  tribunals,  and 
that  in  ordinary  cases  this  court 
should  not  interfere  with  the  ordi- 
nances of  a  municipal  corporation. 
But  the  authorities  all  aamit  that 
there  are  exceptions  to  this  rule. 
Morris  Canal  v.  Jersey  City,        252 

The  act  of  1804,  incorporating  the 
Associates  of  the  Jersey  Company, 
after  reciting,  in  the  preamble,  that 
the  associates  had  become  the  pro- 
prietors, by  purchase  from  Corne- 
lius Van  Vorst,  of  Fowles-hook, 
bounded,  <&c.,  and  the  right  and  title 
of  said  Van  Vorst  under  the  water 
of  the  Hudson  river,  opposite  the 
said  land,  as  far  as  the  right  of  said 
Van  VorHt  extended,  conferred  upon 
the  associates  the  power  to  hold  the 
said  land,  with  the  privileges  and 
appurtenances,  and  to  make  streets, 
and  to  order  and  regulate  the  build- 
ing of  docks,  piers,  and  wharves, 
Ac.,  the  associates  had  a  map  made 
of  Powles-hook,  which  is  well 
known  as  Mangin's  map ;  and  on 
this,  the  most  easterly  of  the  streets, 
is  Hudson  street,  which  is  delineated 
as  seventy  feet,  and  all  of  it  is  un- 
der the  water  of  the  Hudson,  and 
excej>t  about  a  twentieth  part  of  it, 
the  whole  street  is  designated  as 
below  low  water  mark.  Outside  of 
this  streets  into  Hudson  river,  are 
delineated  wharves,  piers,  and  bulk- 
headii.    In  1820,  the  legislature  in- 

.  corijorated  Jersey  City.   Its  territo- 
rial boundaries  coincide  with  those 


of  the  amocUtos^    Bj^  iaheeqimt 
legislaUon,  the  powera  to  miJiLe  aad 
regolate  streelB,  wharvea,  4c.,  were 
taJien  from  the  aoeociates,  and  con- 
ferred opon  the  cibr  authorities.  In 
1828.  the  Morris  danal  and  Bank- 
ing Company  were   aothoiixed  to 
continue  their  canal  to  the  waten 
of  the  Hudson,  at  or  near  Jeney 
City.     Where  the  canal  connects 
witn  the  Hudson,  it  is  located  with- 
in the  boundaries  of  Mangin  s  map, 
but  entirely  below  tide  water,  and 
except  a  small  portion  of  it  be- 
low the  low  water  line.    The  com- 
pany purchased  all  the  right  of  the 
associates  to  the  land  under  water 
where  the  canal  was  located.  They 
constructed  their  canal  by  making 
a  large  basin  opening  into  the  ca- 
nal, which  is  connectea  by  two  pif^w. 
which  arc  used  for  purposes  con- 
nected with  Uie  navigation  of  the 
canal.  The  basin  occupies  the  south 
terminus  of  Hudson  street,  as  re- 
presented on  the  map.    Within  the 
last  three  or  four  years  the  company 
have  extended  their  northerly  pier 
further   into   the   Hudson,  ana  in 
doing  so  have  crossed  the  line  which 
is  represented  on  said  map  as  below 
low  water  mark  ;  and  at  the  end  of 
this  pier,  and  in  the  Hudson  river, 
the  company  have  built  an  exten- 
sive coal  wharf  for  the  busines*  of 
their  canal.    The  cx)mmon  council 
of  Jersey  City  have  passed  an  ordi- 
nance to  extend  Hudson  street  over 
the  company's  pier  to  their  basin, 
and  they  admit  that  it  is  their  in- 
tention to  remove  the  company  < 
building,  and  to  convert  a  portion 
of  the  pier,  two  hundred  feet  lon^, 
and  seventy  wide,   into   a  pubhc 
street. 

Held,  that  this  court  has  jurisdiction 
to  restrain  the  proceedings  under 
the  ordinance,  on  the  grounds — 

First.  Because  this  case  presents  ques- 
tions entirely  distinct  from  the  re- 
gularity of  the  proceedings  or  want 
of  jurisdiction  of  the  municipal  au- 
thorities, such  as  the  existence  of  a 
public  street  over  the  pier,  as  to  the 
effect  of  a  dedication  to  a  public 
purpose  of  lands  under  water,  and 
the  fact  of  the  land  lying  unre- 
claimed by  the  public  for  more  than 
fifty  years,  <fcc. 

Second.  Because  it  comes  within  the 
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wbU  reeogftisad  exception  of  ine- 
t>arible  damftgd. 

Thtrd.  Because  the  defendants  have 
waived  their  right  to  except  to  the 
jurisdiction  of  tne  court  by  answer- 
ing the  bill  without  interposing  such 
obiection. 

Hdd,  that  under  the  circumstances  of 
this  case,  the  proceedings  of  the  city 
authorities  should  be  perpetually 
enjoined. 

The  mere  fact  of  the  proprietors  of 
the  upland  mapping  it  on  on  paper 
into  blocks  ana  streets,  and  extend- 
ing those  streets  into  tide  water,  and 
designating  them  by  name,  does  not 
amount  to  a  dedication,  as  far  as  the 
streets  under  water  were  concerned. 

ib. 

This  court  will  not  retain  an  injunc- 
tion restraining  the  prosecution  of 
an  action  of  ejectment  when  it 
clearly  appears  that  the  complain- 
ants nave  a  defence  to  such  action 
in  the  court  of  law.  Morris  Canal 
V.  Dennis,  249 

Unless  in  cases  entirely  free  from 
doubt,  the  Court  of  Appeals  will 
not  interfere  with  the  order  of  the 
Chancellor  continuing  an  injunc- 
tion until  the  final  hearing.  Jersey 
diy  V.  Morris  Canal,  545 

The  questions  involved  in  this  case 
being  of  ^eat  importance,  and  it 
being  manifestly  the  interest  of  both 
parties  that  they  should  be  delibe- 
rately heard  and  finally  decided, 
and  the  court  being  of  opinion  that 
the  case  was  not  free  from  doubt — 
held,  that  the  order  of  the  Chancel- 
lor refusing  to  dissolve  the  injunc- 
tion should  be  sustained.  ib. 

A  bill  to  restrain  a  municipal  corpo- 
ration, in  the  exercise  of  its  powers, 
from  regulating  a  street,  and  putting 
the  curb-stones  on  a  proposed  line, 
and  which  does  not  snow  any  irre- 
parable injury,  but  rests  upon  the 
ground  that  tne  city  is  not  putting 
tne  curb-stones  on  the  true  line,  by 
which  the  complainant  will  be  put 
to  expense,  and  his  property  be  of 
less  value,  contains  no  recognised 
ground  of  equitable  relief.  Holmes 
V.  Jtrsey  diy,  '  299 

The  constitutional  jurisdiction  of 
this  court  is  altogether  appellate, 
its  office  being  simply  to  review  the 
decrees  of  the  Court  of  Chancery 


at  the  inetaoee  ef « ]p^  aggric^ei 
by  the  decision  of  mA  emnt ;  and 
new  partiee  to  tlie  suit  CMSxiot 
be  admitted  while  the  cause  is  on 
appeal  in  this  court.  Ntfm  Jenef 
lYankHniU  Go.  y.  Av%e$^  607 


JURY. 

This  court  will,  of  its  own  motion  in 
a  proper  case,  refer  a  disputed  ques- 
tion of  fact  to  the  decision  of  a  I^XT. 

After  a  verdict  has  been  renderea,  the 
question  of  a  new  trial  rests  entirely 
in  discretion,  so  much  so  that  an 
appeal  will  not  lie  from  a  decision 
01  the  court  on  such  motion. 

So  an  appeal  will  not  lie  from  an  or- 
der of  the  court  directing  or  refus- 
ing an  issue. 

The  mode  of  trial  before  the  jury  and 
the  effect  to  be  given  to  the  verdict 
are  matters  in  tne  discretion  of  the 
Chancellor ;  he  may  give  directions 
to  the  court  to  which  the  issue  is 
sent  for  trial  to  disregard  the  strict 
rules  of  law  ;  and  although  compe- 
tent testimony  has  been  rejected, 
and  illegal  admitted,  or  the  judge 
has  misdirected  the  jury,  he  is  not 
bound  to  grant  a  new  trial. 

In  this  case  the  issue  directed  to  be 
tried  by  the  jury  was  this — '*  wheth- 
er the  agreement  bearing  date  the 
second  day  of  February,  1835,  set 
out  in  the  complainants'  bill,  was 
executed  by  the  parties  thereto  as 
their  act  and  deea  unconditionally, 
or  upon  the  understanding  or  agree- 
ment that  the  same  should  be  exe- 
cuted by  the  remaining  stockhold- 
ers of  the  Delaware  and  Atlantic 
Railroad  Company  before  the  same 
should  be  delivered  as  an  agreement 
binding  upon  the  subscribers,  and 
whether  the  same  ever  was,  in  point 
of  fact,  legally  delivered  by  the 
parties  thereto,  or  by  their  author- 
ity, to  the  said  John  Black,  Joseph 
Smith,  and  Benjamin  Jones,  or 
either  of  them." 

Held,  that  this  was  the  proper  isstie  in 
the  case ;  that  an  issue  of  non  est 
factum  would  have  been  too  broad. 

And  held  further,  that  the  objection  to 
the  issue  was  too  late  after  trial. 
Black  V.  Lamb,  109 
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LIEN, 

A  ereditbr  having  a  lien  on  iwo  fands, 
one  only  of  which  is  common  to 
Other  creditors,  will  not,  at  Uie  in- 

Vttance  of  a  creditor,  he  compelled 

-  to  resort,  in  the  first  place,  to  the 
individaal  fund,  if  hy  so  doing  he 
will  be  prejudiced.  Van  Mater  v. 
JBly,  271 

Marshalling  of  assets  is  a  well  esta- 
blished head  of  equity  jurisDrudence. 
The  general  principle  is,  tnat  if  one 
party  has  a  lien  on,  or  interest  in 
two  funds  for  a  debt,  and  another 
}>arty  has  a  lien  on,  or  interest  in 
one  only  of  the  funds,  for  another 
debt,  the  latter  has  a  right  in  equity 
to  compel  the  former  to  resort  to 
the  other  fund,  in  the  first  instance, 
for  satisfaction,  if  that  course  is  ne- 
cessary for  the  satisfaction  of  the 
claims  of  both  parties,  whenever  it 
will  not  trench  upon  the  rights,  or 
operate  to  the  prejudice  of  the  party 
entitled  to  the  double  fund.  Beilly 
V.  Mayer,  54 

But  this  rule  has  its  qualifications, 
and  is  never  applied  except  where 
it  can  be  done  without  injustice  to 
the  creditor  or  other  party  in  in- 
terest having  a  title  to  the  double 
fund,  or  where  it  is  not  injurious  to 
a  tliird  person,  over  whom  the  party 
claiming  the  benefit  of  the  principle 
has  no  superior  equity.  M.  executed 
mortgage  on  two  lots  to  the  Tren- 
ton M.  L.  Association,  assigning  to 
them  at  the  same  time,  as  collateral 
security,  five  shares  of  stock.  After- 
wards M.  gave  complainant  a  mort- 
§age  on  one  of  the^e  lots,  and  after 
he  execuiion  of  the  latter  mort- 
gage, he  assigned  to  T.  and  0.  his 
interest  in  the  five  shares- of  stock. 

Held,  that  complainant  was  entitled 
to  require  the  T.  M.  L.  Association 
to  sell  first  the  lot  which  was  exclu- 
sively embraced  in  their  mortgage. 

But  that  complainant  had  no  equity 
to  compel  tne  appropriation  of  the 
stock  to  the  payment  of  first  mort- 
gage. 

That  while  M.  owned  the  stock,  there 
was  an  equity,  as  between  him  and 
the  compfainant,  that  in  enforcing 
the  mortgage  seciiritiee,  the  stock 
should  be  applied  to  the  payment 
of  the  ihortgage  to  which  the 
debtor  had  pledjgjed  it,  in  such  a 


mMmer  ••  %>  v«U0Vi4  tb«  cuniilaa- 
ant's  security^  Imi  Urat  sndi  ktent 
equity  did  aol  ibllaw  it  into  the 
hands  of  a  honafidt  purchttwi'vith- 
ont  notica. 


LEGACY. 

A.,  an  executor,  d^>06ited  in  the  hands 
of  B.  a  sum  of  money  to  pay  a 
legacy.  B.  accepted  the  trasi;  ac- 
knowledged himself  the  debtor  to 
the  amount  received ;  from  time  to 
time  paid  interest  upon  it;  quieted 
anxiety  by  declaring  that  the  money 
was  safe  in  his  hands,  and  that  when 
the  legatee  arrived  at  the  ace  speci- 
fied in  the  will  she  should  nave  it. 

Held,  that  B.  was  liable  to  pay  to 
legatee  the  amount  deposited.  Onti 
V.  Hovis,  84 


LOST  AGREEMENT. 

An  injunction  will  not  be  retained 
which  rests  on  an  agreement,  al- 
leged to  have  been  lost,  where  the 
bill  does  not  state  that  any  applica- 
tion for  such  agreement  has  been 
made  to  the  person  with  whom  it 
stated  it  was  deposited,  and  con- 
tains no  averment  that  the  contents 
of  the  lost  instrument  can  be  proved, 
and  where  the  other  par^'  to  such 
agreement  is  deceased.  iLent  v.  Ik 
Baun,  220 


MARRIED  WOMEN. 
See  Feme  Coveet. 


MARSHALLING  ASSETS. 

Marshalling  of  assets  is  a  well  estab- 
lished head  of  equity  jurisprudence. 
The  general  principle  is,  tnat  if  one 
party  has  a  hen  on,  or  interest  in 
two  funds  for  a  debt,  and  another 
party  has  a  lien  on  or  interest  in 
one  only  of  the  funds,  for  another 
debt,  the  latter  has  a  right  in  equity 
to  compel  the  former  to  resort  to 
the  other  fund,  in  the  first  instance, 
for  satisfaction,  if  that  course  is  ne- 
cessary for  the  satisfaction  of  the 
claims  of  both  parties,  whenever  it 
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will  not  trench  upon  ^b»  rigbts,  or 
operate  to  the  prejudice  of  the  Pftftjr 
entitled  to  the  double  fund.  lUiay 
V.  Mayer,  55 

But  this  rule  has  its  qualifications, 
and  is  never  applied  except  when  it 
can  be  done  without  injustice  to 
the  creditor  or  other  party  in  in- 
terest having  a  title  to  the  double 
fund,  or  where  it  is  not  injurious  to 
a  third  person,  over  whom  the  party 
claiming  the  benefit  of  the  principle 
has  no  superior  eouity .  M.  executed 
mortgage  on  two  lots  to  the  Trenton 
M.  L.  Association,  assigning  to  them 
at  the  same  time,  as  collateral  se- 
curity, five  shares  of  stock.  After- 
ward M.  gave  complainant  a  mort- 
gage on  one  of  these  lots,  and  after 
tne  execution  of  the  latter  mortgage, 
he  assigned  to  T.  and  0.  his  interest 
in  the  five  shares  of  stock. 

Held,  that  complainant  was  entitled 
to  require  the  T.  M.  L.  Association 
to  sell  first  the  lot  which  was  ex- 
clusively embraced  in  their  mort- 
gage, ib. 

But  that  complainant  had  no  eouity 
to  compel  the  appropriation  oi  the 
stock  to  the  payment  of  first  mort- 
gage, ib. 

That  while  M.  owned  the  stock,  there 
was  an  equity,  as  between  him  and 
the  complainant,  that  in  enforcing 
the  mortgage  securities,  the  stock 
should  be  applied  to  the  payment 
of  the  mortgage  to  which  the  debtor 
had  pledged  it,  in  such  a  manner 
as  to  relieve  the  complainant's  se- 
curity, but  that  such  latent  equity 
did  not  follow  it  into  the  hands  of 
a  bona  fidt  purchaser  without  no- 
tice, ib. 

A  creditor  having  a  lien  on  two  funds, 
one  only  of  which  is  common  to 
other  creditors,  will  not,  at  the  in- 
stance of  a  creditor,  be  compelled  to 
resort,  in  the  first  place,  to  the  in- 
dividual fund,  if  by  so  doing  he  will 
be  prejudiced.    Van  Mater  v.  Eln/, 

271 

There  were  seven  judgments  against 
J.  and  H.  Van  M.,  the  /owr/X  and 
tixlh  of  which  were  held  by  Daniel 
Holmes,  and  the  fifth  by  Daniel 
Van  Mater.  Holmes  then  obtained 
an  assi^ment  of  the  firtt  and 
»«!oenik  judgments,  taking,  as  col- 
lateral secuntT,  a  draft,  and  agree- 
ing to  apply  the  prooeede  to  the  as- 


si^ed  jodsmetitB,  tnd  to  account 
with  J.  ana  H.  Van  M.  for  the  sor-, 
plus. 

Held,  that  this  contract,  being  exclu- 
sively between  Daniel  Holmes  and 
J.  and  H.  Van  M.,  even  if  violated, 
Daniel  Van  Mater,  who  was  a 
stranger  to  it,  could  not  complain 
of  its  breach.  ib. 

Held  further,  that  as  Daniel  Holmes 
could  not,  without  prejudice  to  his 
interests,  look  to  the  collateral  se- 
curity in  exoneration  of  the  property 
levied  on  under  the  judgments,  a 
court  of  equity  will  not  compel  him 
so  to  do.  ib. 


MISTAKE. 

The  New  Jersey  Franklinite  Company 
executed  a  mortgage  to  the  com- 
plainant on  certain  tracts  of  land, 
and  by  the  mistake  of  the  scrivener, 
certain  ores,  which  by  the  agree- 
ment of  the  parties  should  have 
been  excepted,  were  embraced  there- 
in. The  company  conveyed  the 
mortgaged  premises,  including  the 
ores,  to  A.  G.  and  others  in  trust, 
as  a  mortgage  security  for  certain 
coupon  bonos,  to  be  issued  by  the 
company.  It  did  not  appear  that 
any  bonds  had  been  issued.  The 
complainant  filed  bill  of  foreclosure, 
and  the  trustees,  by  answer  and 
cross-bill,  set  up  mistake,  and 
claimed  exemption  of  the  ores. 
Held^ 

First.  That  even  if  the  mistake  could 
be  set  up,  a  cross-bill  was  not  ne- 
cessary, but  the  defendants  would 
be  protected  by  a  decree  upon  the 
ori^nal  bill  declaring  that  com- 
plainant was  not  entitled  to  have 
the  ores  sold. 

Second.  That  although  the  mortgagee 
obtained  his  lien  on  the  ores  by  the 
mistake  of  the  scrivener,  there  is  no 
reason  why  he  should  be  compelled 
to  relinquish  his  security  until  his 
debt  IS  paid.  Ames  v.  N\  J.  Frank- 
Unite  Co.,  66 

That  equity  grants  relief  in  cases  of 
mistake  in  written  instruments  to 
prevent  manifest  injustice  andwro^g, 
and  that  if  this  end  is  not  accom- 
plished, there  is  no  ground  for  re- 
lief. 

That  even  if  it  had  satkfactorily  ap- 
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peered  that  the  mortgage  embraced 
Dy  mistake  more  property  than  the 
parties  intended  it  to  cover,  the 
mortgagee  could  not  be  compelled 
to  relinquish  any  part  of  his  secu- 
rity. The  defendants,  if  they  seek 
equity  at  the  hands  of  the  court, 
must  do  equity,  vu.  they  must  pay 
the  money  honestly  due  the  com- 
plainants.  Id.,  512 


MISTAKE  OF  THE  LAW. 

When  the  general  rule,  ignorantia 
legit  neminem  excutat^  does  not  hold. 
(freen  v.  Essex  JR.  B.  Co.,  165 


MORTGAGE. 

A  mortgage  given  to  secure  future  ad- 
vances IS  valid  in  this  state. 

Whether  it  will  secure  advances  to 
the  time  only  when  the  subsequent 
encumbrance  was  actually  executed, 
or  to  the  time  of  the  actual  notice 
of  such  future  encumbrance,  may 
be  deemed  not  altogether  a  settled 
question. 

It  is  not  necessary  that  such  mort- 
gage should  show  on  its  face  that 
it  was  given  as  a  Recurity  for  fu- 
ture advances  ;  though,  as  a  matter 
of  propriety  and  safety,  this  should 
be  done. 

Parol  evidence  is  competent  for  the 
purpose  of  showing  that  the  mort- 
gage was  intended  to  secure  a  debt 
different  from  that  expressed  in  it. 

Neither  does  such  mortgage  contra- 
vene the  registry  laws  of  this  state. 

The  registry  of  a  mortgage  is  not  in- 
tended as  notice  of  the  amount  due 
upon  it.  Bell  v.  Fleming's  execu- 
tors, 13 

It  is  no  defence  to  a  foreclosure  that 
the  mortgage  was  given  to  secure 
the  purchase  money,  and  that  the 
conveyance  was  by  deed  containing 
covenants  that  the  property  was 
clear  of  encumbrances,  and  that  the 
grantor's  wife  had  survived  her 
husband,  and  claimed  dower  in  the 
mortgaged  premises. 

An  outstanding  title  against  the  land 
purchased  is  no  objection  to  a  de- 
cree of  foreclosure  ;  it  must  appear 
that  there  has  been  an  eviction,  or 


a  suit  oommenoed  on  roch  tiili 
Oknny.  WkippU,  50 

Marshalling  of  assets  is  a  well  esta- 
blished head  of  equity  jurisprn- 
dence.  The  general  principle  is, 
that  if  one  party  has  a  ben  on,  or 
interest  in  two  funds  for  a  debt, 
and  another  party  has  a  lien  on,  or 
interest  in  one  only  of  the  funds, 
for  another  debt,  the  latter  has  a 
right  in  equity  to  compel  the  for- 
mer to  resort  to  the  other  fund,  in 
the  first  instance,  for  satisfaction, 
if  that  course  is  necessary  for  the 
satisfaction  of  the  claims  of  both 
parties,  whenever  it  will  not  trench 
upon  the  rishts,  or  operate  to  the 
prejudice  of  the  party  entitled  to 
the  double  fund.  Jxeilly  v.  Maytr,  55 

But  this  rule  has  its  qualifications, 
and  is  never  applied  except  where 
it  can  be  done  without  injustice  to 
the  creditor  or  other  party  in  in- 
terest having  a  title  to  the  double 
fund,  or  where  it  is  not  injurious 
to  a  third  person,  over  whom  the 
party  claiming  the  benefit  of  the 
principle  has  no  superior  equity. 
M.  executed  mortgage  on  two  lots 
to  the  Trenton  m!  L.  Association, 
assigning  to  them  at  the  same  time, 
as  collateral  security,  five  shares  of 
stock.  Afterwards  M.  gave  com- 
plainant a  mortgage  on  one  of 
these  lots,  and  after  the  execution 
of  the  latter  mortgage,  he  assigned 
to  T.  and  0.  his  interest  m  the  five 
shares  of  stock. 

Held,  that  complainant  was  entitled 
to  reouire  the  T.  M.  L.  Association 
to  sell  first,  the  lot  which  was  ex- 
clusively embraced  in  their  mort- 
gage, ib. 

But  uiat  complainant  had  no  equity  to 
compel  the  appropriation  of  the 
stocK  to  the  payment  of  first  mort- 
gage, ib. 

That  while  M.  owned  the  stock,  there 
was  an  equity,  as  between  him  and 
the  complainant,  that  in  enforcing 
the  mortgage  securities,  the  stocK 
should  be  applied  to  the  payment 
of  the  mortgage  to  which  the 
debtor  had  pledged  it,  in  such  a 
manner  as  to  relieve  the  complain- 
ant's security,  but  that  such  latent 
equity  did  not  follow  it  into  the 
hands  of  a  bona  fide  purchaser  with- 
out notice.  ib. 
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Hie  New  Jersey  Franklinite  Comipa- 
nv  executed  a  mortgage  to  the  com- 
plainant on  certain  tracts  of  land, 
and  by  the  mistake  of  the  scrivener, 
certain  ores,  which  by  the  agree- 
ment of  the  parties  should  nave 
been  excepted,  were  embraced 
therein.  The  company  conveyed 
the  mortgaged  premises,  including 
the  ores,  to  A.  0.  and  others  in 
trust,  as  a  mortgage  security  for 
certain  coupon  bonds,  to  be  issued 
by  the  company.  It  did  not  appear 
tliat  any  bondjs  had  been  issued. 
The  complainant  filed  bill  of  fore- 
closure, and  the  trustees,  by  answer 
and  cross-bill,  set  up  mistake,  and 
claimed    exemption  of   the    ores. 

First.  That  even  if  the  mistake  could 
be  set  up,  a  cross-bill  was  not  ne- 
cessary, out  the  defendants  would 
be  protected  by  a  decree  upon  the 
original  bill  declaring  that  com- 
plainant was  not  entitled  to  have 
the  ores  sold. 

Second.  That  although  the  mortgagee 
obtained  his  lien  on  the  ores  by  tne 
mistake  of  the  scrivener,  there  is 
no  reason  why  he  should  be  com- 
pelled to  relinquish  his  security 
until  his  debt  is  paid.  Ames  v.  iv. 
/.  FrankliniU  Co.,  66,  512 

The  question,  whether  a  mortgage  of 
personal  property,  when  the  pro- 
perty is  left  in  the  possession  of  the 
mortgagor,  is  void  under  the  sta- 
tute of  frauds,  against  creditors,  or 
a  bona  fide  purchaser  without  nO' 
tice,  has  not  received  any  such 
judicial  construction  as  to  make  it 
res  adjudicata  in  this  state.  Hun- 
yon  V.  Oroshon^  86 

Nothing  farther  can  be  reached,  by 
way  of  rule  on  this  subject,  than 
that  possession  in  the  vendor  is 
prima  facie  evidence  of  fraud,  but 
may  be  explained ;  and  that  this  is 
a  mere  rule  of  evidence  calculated 
to  shift  the  onus  probandi  from  the 
creditor  to  the  vendee.  ib. 

The  owner  of  a  picture,  then  on  ex- 
hibition in  New  York,  executed  in 
this  state  a  mortgage  of  it,  as  a  se- 
curity for  a  loan.  The  domicil  of 
both  mortgagor  and  mortgagee  was 
in  this  state.  Subsequently  the 
mortgagor  sold,  in  New  YorK,  the 
)>icture  to  a  bona  fide  purchaser 
without  notice.    By  the  laws  of 
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New  York,  a  mortgage  of  chatteU 
remaining  in  the  possession  of  the 
mortgagor  is  void,  as  against  snb- 
seouent  purchasers  in  good  faith, 
unless  filed  in  the  office  of  the  re- 

fister,  Ac.  The  vendee  having 
rought  the  picture  into  this  state, 
this  bill  was  filed  to  foreclose  the 
mortgage.  ib. 

Held,  that  the  mortgage  was  valid,  as 
against  the  subsequent  purchaser 
without  notice,  as  the  possession  of 
the  mortgagor  was  consistent  with 
the  transaction,  and  explained  to 
the  satisfaction  of  the  court.        ib. 

A  transfer  of  personal  property  whi«h 
is  good  by  the  law  of  the  owner's 
domicil,  is  valid  wherever  the  j'ro- 
perty  may  be  situate.  ib. 

Wnere  the  laws  of  two  states  are 
brought  into  conflict,  the  rule  is, 
that  the  laws  prevailing  where  the 
relief  is  sought  must  have  the  pre- 
ference, ib. 

M.  entered  into  a  contract  with  the 
complainants  to  construct  a  tunnel. 
In  tne  progress  of  the  work  M.  re- 
ceived large  sums  in  payment,  and 
the  complainants  had  retained  in 
their  hands,  by  virtue  of  a  stipula- 
tion of  the  contract  $42,000,  being 
ten  per  cent,  of  the  supposed  value 
of  work.  M.,  in  consideration  of  the 
payment  of  this  percentage,  executed 
a  mortgage  upon  a  large  amount  of 
property,  consisting  of  buildings 
ana  machinery,  tools,  Ac,  with  a 
condition  that  the  contract  should 
be  fully  performed  on  his  part,  or 
the  $42,000  with  interest,  refunded. 
The  two  clauses  in  the  contract, 
which  particularly  specified  the 
purposes  to  which  the  percentage 
retained  was  to  be  applied,  were  as 
follows :  *•  If  the  party  of  the  fin^t 
part  shall  refuse  or  unreasonably 
neglect  to  remedy  any  imperfections 
which  may  be  pointed  out  by  the 
engineer,  or  in  any  manner  violate 
the  conditions  of  this  contract,  so 
that,  in  the  judgment  of  the  engi- 
neer, there  snalfbe  just  grounds  of 
apprehension  that  the  work  will 
not  be  completed  in  the  manner 
and  within  tne  time  herein  specified, 
then  it  shall  be  the  duty  of  the  en- 
gineer to  serve  a  written  notice 
upon  said  party,  setting  forth  the 
grounds  of  his  apprehension,  and 
specifying  the    manner,    together 
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with  a  reaaonable  time  in  which 
said  party  may  cause  such  grounds 
to  be  removed;  and  if,  at  the  expi- 
ration of  such  time,  said  grounds  of 
apprehension  be  not  removed,  then 
full  power  and  authority  are  mutu- 
ally vested  in  such  engineer  to  de- 
clare their  contract  forfeited ;  and 
on  such  declaration  being  given  in 
writing  to  the  parties  hereto  this 
contract  shall  cease  and  determine 
immediately,  and  the  said  party  of 
the  second  part  may  for  ever  retain 
the  reserved  percentage  on  account 
of  the  consideration  for  damages 
which  they  may  have  sustained  oy 
reason  of  the  forfeiture  of  this  con- 
tract, "  or,  as  another  alternative, 
the  party  of  the  second  part,  at 
their  option,  may  allow  the  party 
of  the  firnt  part  an  extension  of 
time,  in  which  case  the  party  of  the 
first  part  hereby  agrees  to  forfeit  to 
the  party  of  the  second  part  the 
sum  of  S2500  for  each  and  every 
month  the  work  shall  be  delayed 
beyond  the  time  herein  stipulated 
for  the  completion  of  the  same,  the 
amount  to  be  deducted  from  the 
engineer's  estimates  or  from  the  re- 
served percentage." 

Shortly  after  the  execution  of  the 
mortgage,  attachments  were  taken 
out  against  M.,  as  an  absent  debtor, 
and  levied  on  the  mortgaged  pro- 
perty, and  judjnnent  being  entered, 
the  auditors  advertised  it  for  sale. 

The  complainants  then  filed  their  bill 
for  a  sale  of  the  property  to  pay 
the  mortgage  money,  and  that  tney 
might  have  priority  over  attaching 
creditors,  and  that  creditors  might 
be  enjoined  from  selling.  On  mo- 
tion to  dissolve  injunction,  held — 

First,  that  the  percentage  retained 
under  the  contract  was  not  for  the 
general  indemnity  of  the  complain- 
ants, but  coutd  only  be  resorted  to 
for  the  purposes  mentioned  in  the 
two  clauses  thereof  above  recited. 

Second,  that  as  the  bill,  in  connection 
with  the  affidavits,  shows  that  the 
engineer  had  not  declared  the  con- 
tract forfeited,  and  that  the  com- 
plainants had  not  given  the  exten- 
sion according  to  Uie  terms  of  the 
.contract,  the  bill  could  not  be 
maintained,  and  the  injunction 
must  fall. 

A  mortgage   of   penonal    property 


may  be  enforc«d,  if  the  mortgiM 
has  poeseaeioB  of  the  property,  by 
a  sale  by  him  in  marhet  oipert,  or  be 
may  sell  it  under  a  decree  of  this 
court.  It  is  his  ri^ht  to  forecloie 
his  mortgage ;  he  is  not  bound  to 
incur  the  nsk  of  selling  the  pro- 
perty without  the  sanction  of  a 
decree. 

The  remedy  at  law,  as  between  the 
mortgagee  and  attaching  creditor, 
would  only  settle  the  right  of  pofi- 
seesion,  ana  is  therefore  inadequate. 

The  condition  of  a  mortgage  may  not 
have  been  broken — the  time  may 
not  have  arrived  when  the  money 
is  payable — and  as  between  mort- 
gagor and  mortgagee,  the  latter  may 
nave  no  right  to  enforce  his  mort- 
gage— and  yet  there  may  be  cir- 
cumstances, notwithstanding,  wfairh 
will  entitle  the  mortgagor  to  his 
bill  for  the  protection  of  the  pro- 
perty, and  will  justify  the  court  in 
converting  the  mortgage  property 
into  money  for  the  oetter  protec- 
tion of  the  partiefl  in  intertit. 
Long  Dock  Vompany  t.   MaUery, 

Where  a  deed  of  conveyance  contains 
full  covenants  as  to  the  title  and 
against  encumbrances,  and  a  mort- 
gage on  the  premises  exists  at  the 
time,  under  which  a  foreclosure  and 
sale  takes  place,  and  the  grantor 
becomes  the  purchaser,  the  title 
thus  acquired  will  enure  to  the 
benefit  ot  the  grantee. 

If  the  owner  of  uie  premises  is  not  a 
party  to  the  proceedings  of  fore- 
closure the  equity  of  redemption  is 
not  affected  by  tne  decree. 

Where  a  grantor  covenants  againpt 
encumbrances,  and  subsequently 
pays  off  a  mortgage  existing  at 
the  time  of  conveyance,  equity  will 
hold  that  the  payment  was  for  the 
benefit  of  the  grantee.  Brandrtd  v. 
Walker,  140 

A  person  who  has  gone  into  possession 
of  real  estate,  under  a  parol  agree- 
ment to  purchase,  has  such  an  in- 
terest in  tne  property  as  is  capable 
of  being  mortgaged. 

The  equity  of  such  mortgagee  is,  that 
he  has  the  right,  if  the  vendee  re- 
fuse to  fulfil  the  agreement,  to  pur- 
chase, himself  to  assume  his  position 
and  risdeem  the  property. 

Snch  mortgage  will  pr«Y«&  agaiut  * 
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Bubseqiient  purchaser  with  notice. 
Sinclair  v.  Armitage,  174 

Ab  a  general  role,  a  mortgagee  is  en- 
titled to  hb  costs. 

A  mortgagee,  being  a  defendant,  in  his 
answer  set  up  his  mortgage  and  an 
interest  in  the  premises  under  a  tax 
lien,  which  latter  claim  was  decided 
against  him.  As  it  did  not  appear 
that  the  claim  was  in  bad  faitn.  it 
was  held  he  was  entitled  to  his 
costs. 

That  a  mortgagee  has  extended  his 
claim  beyond  what  the  court  finally 
decide  he  is  entitled  to,  is  no  ground 
for  refusing  him  his  costs.  (Sncklin 
V.  GoddingUm,  250 

Mortgages  given  to  the  treasurer  of 
the  state,  under  the  provisions  of 
the  "  act  to  authorize  the  business 
of  banking,"  may  be  foreclosed, 
and  the  mortgage  debt  collected  by 
a  sale  of  the  mortgaged  premises. 
The  remedy  is  not  limited  to  a 
mere  sale  and  transfer  of  the  secu- 
rity.  Towntend  v.  Smith,  350 

M.  entered  into  a  contract  with  the 
complainants  to  construct  a  tunnel. 
In  the  progress  of  the  work,  M.  had 
receivea  large  sums  in  payment, 
and  the  complainants  had  retained 
in  their  hanos,  by  virtue  of  a  stipu- 
lation of  the  contract  to  that  effect, 
the  sum  of  $42,000,  being  ten  per 
cent,  of  the  estimate,  or  supposed 
value  of  the  works.  M.,  in  con- 
sideration of  the  payment  to  him  of 
this  percentage,  executed  a  mort- 
gage upon  a  large  amount  of  pro- 
pertv,  consisting  of  buildings  and 
machinery,  tools,  <fcc.,  with  a  con- 
dition that  he  would  perform  the 
contract  within  the  time  therein 
specified,  and  in  default  would  re- 
pay the  said  sum  of  |42,000,  with 
interest,  &c.  The  two  clauses  which 
specified  the  purposes  to  which  the 
percentage  retained  was  to  be  ap- 
plied were  as  follows :  "  If  the  party 
of  the  first  part  refuse  or  unreason- 
ably neglect  to  remedy  any  im- 
perfection which  may  be  pointed 
out  by  the  engineer,  or  in  any  man- 
ner violate  the  conditions  of  this 
contract,  so  that,  in  the  iudgment 
of  the  engineer,  there  shall  be  just 
grounds  of  apprehension  that  the 
work  will  not  oe  completed  in  the 
manner  and  within  the  time  herein 
specified,  then  it  shall  be  the  duty 


of  the  engineer  to  serve  a  written 
notice  upon  the  said  paity  setting 
forth  the  grounds  of  his  apprehen- 
sion, and  specifying  the  manner, 
together  witn  a  reasonable  time  in 
which  the  said  party  may  cause 
such  grounds  to  be  removed ;  and 
if,  at  the  expiration  of  such  time, 
such  grounds  of  apprehension  be 
not  removed,  then  lull  power  and 
authority  are  mutually  vested  in 
such  engineer  to  declare  their  con- 
tract forfeited ;  and  on  such  decla- 
ration being  given  in  writing  to  the 
parties  hereto  this  contract  shall 
cease  and  determine  immediately, 
and  the  said  party  of  the  second 
part  may  for  ever  retain  the  reserved 
percentage  on  account  of  the  con- 
sideration for  damages  which  they 
may  have  sustained  by  reason  of 
the  forfeiture  of  this  contract,"  or, 
as  another  alternative,  the  party  of 
the  second  part,  at  their  option, 
may  allow  the  party  of  the  first 
part  an  extension  of  time,  in  which 
case  the  party  of  the  first  part  hereby 
agree  to  for&it  to  the  partv  of  the 
second  part  the  sum  of  $2500  for 
each  and  every  month  the  work 
shall  be  delayed  beyond  the  time 
herein  stipulated  for  the  completion 
of  the .  same,  the  amount  to  be  de- 
ducted from  the  engineer's  estimates 
or  from  the  reserved  percentage. 

Shortly  after  the  execution  of  the 
mortgage,  attachments  were  taken 
out  against  M.  as  an  absent  debtor, 
which  were  levied  on  the  mOrt- 
g^ed  property,  and  judgment  being 
enterea,  the  auditors  a^avertised  it 
for  sale. 

The  complainants  then  filed  their  bill 
for  a  sale  of  the  property  to  pay  the 
mortgage  money,  and  that  they 
mi^t  have  priority  over  attaching 
creditors,  and  that  creditors  might 
be  enjoined  from  selling.  On  mo- 
tion to  dissolve  injunction,  held-^ 

1st.  That  if  the  bill  showed  a  case  for 
an  injunction  and  receiver,  the  ex- 
ercise of  that  power  was  called  for, 
although  the  time  of  payment  set 
in  the  mortgage  had  not  yet  come, 
unless  the  equity  of  the  bill  had 
been  met  by  the  answer,  and  then 
the  power  of  the  court  to  preserve 
the  pledge  from  destruction  to  an- 
swer the  exigency  of  the  mortgage 
was  undoubted. 
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Sd.  Thai  the  ram  of  $42,000  mnld  be 

.  retMn«d  under  ihe  contract  not  only 
i'or  the  pnrposes  of  forfeitnre  by 
virtue  ot  the  olauseF  above  citeu, 
but  to  provide  against  any  defanlt 
which  at  law  would  be  a  defence  to 

.    an  iiction  for  its  nonpayment. 

3d,  That,  by  a  just  construction  of  the 
ooB  tract,  the  company  held  the  re- 
served fund  aa  security  to  protect 
their  rights  in  any  respect  in  which 
tliey  needed  protection,  and  that 
the  clauses  above  referred  to  did  not 
restrict  but  extended  the  control  of 
the  company  over  that  fund ;  with- 

.  out  them,  they  had  a  mere  power  to 
retain,  by  them,  they  acc^uired  the 
active  power  to  appropriate  it  di- 
rectly to  the  work  of  completion. 
Long  Dock  Company  v.  Maliery^  431 

Til  at  a  mortgage  given  to  secure  fu- 

-  ture  advanoQs  is  valid,  as  between 
mortgagor  and  mortgagee,  is  no 
lougar  an  open  question. 

The  registry  act  was  not  designed  to 
prohibit  the  creation  of  sucn  secu- 
rity, its  object  being  to  give  notice 
of  the  existence  of  the  encum- 
brance, and  to  prevent  it  exceeding 
the  amount  speciiie^i  in  the  reoord, 

"W.  W.  F.,  being  indebted  to  his  father. 
T.  F.,  executed  to  him  a  mortgage. 
Some  time  after,  he  made  a  general 
assignment,  under  the  act  tor  the 
beneht  of  his  creditors.  The  father 
presented  his  claim  against  the  son 
to  the  assignees,  stating  tlierein, 
and  in  the  adidavit  annexed  there- 
to, that  part  of  it  was  secured  by  the 
mort^a^e^  Subsequently  T,  F.  dying, 
his  will  contained  this  clause — "  In 
order  to  place  my  children  as  nearly 
upon  an  eauality  as  mdkj  be,  I  di- 
rect that  all  the  debts  with  which 
iny  sons  are  respectively  charged 
upon  my  legcr  shall  he  deducted 
from  their  respective  shares  of  my 
estate,  allowing  to  each  of  them  a 
credit  of  twenty -five  thousand  dol- 
lars,  being  the  sum  I  have  advanced, 
or  given, liereby  to  their  sisters,  ex- 
cepting always  my  son  W.  W,  F., 
against  whom  I  aesire  my  execu- 
tors to  prosecute  no  suit  or  claim 
for  any  debts  he  may  owe  me ;  but 
not  to  abandon  the  procee^iings 
commenced  against  the  estate  as- 
signod  by  him  to  M<^}^srs.  Boll  an<l 
Markley  for  the  benefit  of  his 
creditors," 


HM,  that  the  provision  of  tb«  eb- 
tnte  with  reepect  to  the  creditfvnt 
who  shall  come  in  under  the  assign- 
ment, and  exhibit  their  demsnd^ 
for  a  dividend,  which  declares  that 
they  shall  be  wholly  barred  fttm 
having  afterwards  any  action  or 
suit  at  law  or  equity  against  such 
debtors  or  their  reprepentative?, 
was  not  desired  to  aifect  anv  »t- 
curity  in  the  hands  of  the  creditor, 
but  simply  to  relieve  the  debtor 
from  all  personal  liability  for  debts 
upon  which  the  creditor  aecfpUd  or 
demcoided  a  dimdtnd. 

Held  further,  that  by  the  al>ove  re- 
cited clause  of  thewill,  it  was  not 
the  intention  of  the  testator  to  re- 
loasd  the  mortgage  debt.  Bell  v. 
Fleming's  exe/^utor^,  4W) 

Urquhart  applied  for  a  loan  of  $10.(M\ 
through  nis  agent.  Pilling,  to  John 
B,  Myers,  one  of  l^e  firm  of  My- 
ers, Claghorn  and  Company.  Tliis 
arrangement  was  effectea :  m.  John 
B.  Myers  exchanged  four  of  the 
notes  of  his  firm,  of  ^2500  each, 
payable  in  six  months,  for  Pilline's 
notes  of  like  tenor,  the  notes  of  the 
latter  to  fall  due  a  few  days  in  ad- 
vance of  the  firm  notes.  A  bond 
and  mortgage  in  t-he  amount  nf 
$10,000.  executed  by  Urquhart  to 
John  B.  Myers,  was  delivere*!  a? 
collateral  security  to  the  nol<*.«  of 
Pilling.  WTien  the  notes  of  Pilling 
matured,  they  were  taken  u]»  ftn«i 
paid  by  the  avails  of  otlier  not<^s  of 
Myers,  Claghorn  and  Company,  and 
were  surrendered  to  him  in  ex- 
change of  other  notes  made  by  him. 
Again,  when  the  second  setmatnred, 
they  were  arranged  in  like  manner. 
After  the  last  notes  of  Pilling  fell 
due,  and  while  they  remained  un- 
paid, the  mortgage 'was  assigned  to 
a  bona  fide  purchaiter.  The  com- 
plainant,>«  were  judgment  creditors 
of  Urqiihart,  and  filed  this  bill  to 
set  aside  the  mortgage,  i/rW— 

That  the  mortgage  was  valid  and 
subi^istiug  in  the  hand.**  of  the  mort- 
gagee, and  conseauontly  continued 
valid  in  the  hani*»  of  the  aiy^igni^-. 
liohvuon  V,  Urqu^kart,  51  •» 

It  is  a  well  settled  rule,  that  a  mhux- 
gagor  may  repb*dge  the  security 
for  any  lawful  purpose. 

If  the  mortg^e  debt  is  paid,  and  if 
there    he  no  intervening   encuu- 
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brance,  th«  mortgagor  may  use  the 
mortgage  again,  ana  may  pledge  it 
for  another  debt. 

In  many  cases  a  subject  pledged  for  a 
debt  may  be  considered  as  secnrity 
for  future  loans. — Per  Williamsov, 
C. 

A  bond  and  mortgage  sold  by  the  as- 
signee of  a  bankrupt  mortgagee, 
and  afterwards  sold  and  transferred 
by  the  purchaser  at  such  sale  to  a 
third  person,  in  trust  for  the  mort- 
gagor, cannot  be  enforced  against 
a  prior  grantee  of  the  mortgagor, 
holding  under  a  deed  with  cove- 
nants of  general  warranty  and 
against  encumbrances.  Ward  v. 
iVtctf,  543 

In  such  case  the  proof  of  the  trust 
must  be  satisfactory. 


MUNICIPAL  ORDINANCE. 

It  is  a  general  principle  that  a  court  of 
equity  will  not  correct  the  irregu- 
larities or  errors  of  inferior  tribu- 
nals, and  in  ordinary  cases  will 
not  interfere  with  the  ordinances  of 
a  municipal  corooration.  But  the 
authorities  all  aamit  that  there  are 
exceptions  to  this  rule.  MorrU 
Canal  v.  Jersey  City,  252 


NE  EXEAT. 

It  is  not  necessary  that  the  defendant 
should  be  actitcUly  in  the  state  when 
application  is  made  for  the  writ  of 
ne  exeat. 

Nor  L3  it  necessary  that  he  should  be 
a  resident  of  this  state. 

In  some  cases  where  the  court  feels 
itself  constrained  to  discharge  the 
writ,  it  will  direct  the  defendant  to 
give  security  to  abide  the  decree. 
Birker  v.  Parker,  105 


ORDINANCE. 
Set  MuviaPAL  Obdivavce. 


PARTNERSHIP. 

Certain  persons  entered  into  an  agree- 
ment with  a  view  to  form  a  com- 
pany to  carry  on  the  busineeB  of 

8s' 


quarrying  at  a  qntrry  sitaate  at 
Belleville,  in  Essex  county,  in  this 
state.  They  then  undertook  to  form 
themselves  into  a  corporation  un- 
der the  general  act  oi  the  legisla- 
ture of  the  state  of  New  York, 
passed  14th  February,  1848,  and 
complied  with  its  forms. 

Held,  that  such  company  would  not 
be  recognised  by  the  courts  of  this 
state  as  a  legally  constituted  cor- 
poration. 

Htld  further,  that  such  persons  doing 
business  in  this  state,  under  such  as- 
sumed corporate  capacity,  will  be 
treated  as,  and  held  to  tne  respon- 
sibility of  partners,  both  in  courts 
of  law  and  equity.    HiU  v.  Beach, 

In  the  distribution  of  partnership  ef- 
fects, the  equities  between  the  part- 
ners themselves  will  have  priority 
over  any  claims  of  the  private 
creditors  of  either  of  the  partner8. 

ib. 

A  partner  who  advances  monep  to 
pay  the  debts  of  the  iirm  has  a  lien 
upon  the  assets  paramount  to  any 
lien  which  a  creditor  of  one  of  the 
partners  has  upon  such  member's 
interest.  ib. 

The  complainant  was  the  grantee  of 
certain  real  estate  in  trust  for  the 
firm.  The  bill  alleges  that  he  had 
made  advances  of  moneys  to  one  of 
his  copartners,  who  had  pledged  to 
complainant  his  right  and  interest 
in  said  real  estate  as  security  for 
said  advances.  ib. 

Held,  that  as  this  bill  put  the  right  of 
recovery  solely  on  tne  ground  that 
the  trust  estate  was  pledged  as  se- 
curity for  the  debt,  the  complainant 
coula  not  claim  a  lien  on  the  part- 
nership assets  superior  to  the  claims 
of  the  separate  creditors,  by  showing 
that  the  moneys  advanced  went  into 
the  partnership.  The  reply  to  such 
claim  is,  that  tnere  is  no  such  equity 
stated  in  the  bill.  ib. 

If  one  partner  make  advances  for 
another  partner,  on  account  of  his 
interest  m  the  partnership,  the  in- 
dividual partner  is  his  debtor,  and 
not  the  nrm.  As  between  himself 
and  his  debtor,  he  may  have  an 
equitable  lien  upon  the  latter's  in- 
terest  in  ^e  firm  to  reimburse  him- 
self; but  he  can  have  no  equity 
which  will  give  priority  over  the 
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other  Mptrate  creditozs  ol  hii  debt- 
or, ib. 

It  hw<  been  frequently  settled  that  a 
separate  creditor  of  one  partner  can 
attach  that  partner's  interest  in  any 
partnership  property.  ib. 

Land  held  in  trust  for  the  firm  was 
sold  under  a  mortga^,  and  the  sur- 
plus money,  before  it  was  brought 
into  court,  was  attached,  while  in 
the  hands  of  the  sheriff,  by  a  sepa- 
rate croditor  of  one  of  the  firm.  Held, 
that  such  money  was  attachable,  ib. 


PAYMENTS.   APPROPRIATION 

OF. 

The  general  rule  of  law  in  reference 
to  the  appropriation  of  payments 
is,  that  a  debtor  owing  several 
debts  to  the  same  creditor  has  a 
right  to  apply  his  payment,  at  the 
time  of  making  it,  to  which  debt 
he  pleases.  If  he  makes  a  general 
payment  without  appropriating  it, 
the  creditor  may  apply  it  as  he 
plea.'^es.  And  where  neither  party 
ap}>ropriato.s  it.  the  law  will  apply 
it  according  to  its  own  view  ol  the 
intrinsic  justice  and  equity  of  the 
case.    Terhune  v.  Cotton,      232,  312 

The  appropriation  bv  the  debtor  may 
be  shown  not  onfy  by  his  express 
declaration,  but  by  any  circum- 
stances from  which  his  intention 
can  be  inferred  :  but  such  intention 
iiiuft  be  Hignitied  to  the  creditor  in 
somo  way.  A  private  entry,  made 
by  tlie  jfcbtor  lu  his  own  books  of 
account,  is  insufficient  to  determine 
the  application  of  the  payment,  ib. 

If  neither  party  makes  an  appropria- 
tion of  tlie  payments,  ana  equities 
attach  in  favor  of  a  third  party,  it 
is  not  in  tho  power  of  either  debtor 
or  creditor,  at  a  subsequent  period, 
to  make  an  appropriation  affecting 
the  equities  of  such  third   party. 

it). 

Where  a  general  payment  is  made 
without  application  by  either  party, 
and  there  are  divers  claims,  some 
of  which  are  but  imperfectly  se- 
cured, the  court  will  apply  it  to 
those  debts  for  which  tne  security 
is  most  precarious.  ib. 


PLEAWKG. 

Where  the  statement  of  facts  in  the 
bill  are  broad  enough  to  give  the 
complainant  a  right  to  reUeK  it  mtt- 
ters  not  bow  narrow  the  prayer 
may  be,  if  the  bill  contains  a  prayer 
for  general  relief. 

And  although  the  complainant  may 
claim  a  relief  not  at  all  warranted 
by  the  facts,  or  may  be  entitled  to 
a  relief  upon  very  different  princi- 
ples of  equity  from  what  he  sup* 
poeed,  such  a  misapprehension  of 
nis  case  cannot  defeat  his  right  to 
relief.    HUl  y.  Betwh,  31 

The  New  Jersey  FranklinkeCompaDy 
executed  a  mortgage  to  the  com* 
pUinant  on  certain  tracts  of  land, 
and  by  the  mistake  of  the  scriven- 
er, certain  ores,  which  bv  the  agree- 
ment of  the  parties  should  uave 
been  excepted,  were  embraced 
therein.  Ttie  company  conveyed 
the  mortgaged  premiMs,  inclucfing 
the  ores,  to  A.  G.  and  others  in 
trust,  as  a  mortgage  security  for 
certwn  coupon  bonds,  to  be  issued 
by  the  company.  Udid  not  appear 
that  any  bontu  had  been  issued. 
The  complainant  tiled  bill  of  fore- 
closure, and  the  trustees,  by  answer 
and  cross-bill,  set  up  mistake,  and 
claimed  exemption  of  the  ores. 
Held-- 

First.  That  even  if  the  mistake  could 
be  set  up,  a  cross-bill  was  not  ne- 
cessary, but  the  defendants  would 
be  protecte<l  bv  a  decree  upon  the 
original  hill  declaring  that  oom- 
])lainant  was  not  entitled  to  have 
the  ores  sold. 

Second.  That  although  the  mortgage^ 
obtained  his  lieu  on  the  ort:s  by  ilie 
mistake  of  the  scrivener,  there  i^ 
no  reason  why  he  should  be  com- 
pelled to  relinquish  his  set^urity  un- 
til his  debt  is  paid.  y.  J.  Franklin- 
ite  Co.  V.  Anu'*,  »>'> 

Who  are  neceasarv  parties  to  a  bill. 
Henderson  v.  2l\ller,  140 

If  a  defendant  in  his  answer  admit;^  a 
parol  agreement  which  is  within 
the  statute  of  frauds,  without  in- 
sisting on  the  statute,  the  ct)urt  will 
decree  a  specific  performance.  Van 
duyne  v.  Vrceland,  1  !•] 

In  a  court  of  equity  the  parties  are 
confined  to  the  issues  made  by  the 
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pleading,  u  well  as  in  a  coart  of 
law.  MrantingJMm  v.  Branting- 
ham,  160 

As  a  general  rule,  the  complainant, 
under  a  prayer  for  general  relief,  iB 
entitled  to  any  specific  relief  war- 
ranted by  the  frame  and  structure 
of  his  bill. — WiLUAMSoN,  C.  Belle- 
ville M.  I'M.  Co.  V.  Van  Winkle,  333 
It  is  not  every  answer  in  chancery, 
although  sworn  to,  which  imports 
verity. 
The  rule  of  evidence  which  makes  re- 
sponsive answers  proof  for  the  de- 
fendant applies  only  to  fair  answers, 
not  to  those  which,  upon  their  face, 
are  incredible.  Stevens  v.  JPost,  408 
In  determining  whether  an  answer 
becomes  proof,  unless  overcome  by 
superior  testimony,  it  is  proper  to 
ascertain  whether  it  simply  admits 
and  states  facts  called  for  in  the  bill, 
or  whether  it  seeks  affirmatively  to 
assert  a  right  in  opposition  to  the 
complainant's  demand,  and  to  insist 
up<rn  a  distitict  fact  in  avoidance  as 
a  defence ;  if  it  assumes  the  latter 
ai^pect,  it  must  be  supported  by  the 
testimony  of  witnesses.  ib. 

An  answer  cannot  become  evidence  of 
facts  acquired  through  hearsay — 
there  must  be  a  test  oi  respondent's 
conscience.  ib. 

The  will  of  Archibald  Bryce,  after  al- 
luding to  the  joint  interest  which 
he  held  with  Robert  Rennie  in  the 
Lodi  print  works,  situated  in  this 
state,  gave  to  the  complainants  cer- 
tain legacies  and  annuities,  and 
then  charged  said  legacies  and  an- 
nuities* upon  all  his  property,  real 
and  personal,  but  directing,  that  so 
long  as  Robert  Rennie  should  pay 
the  legacies  and  annuities,  he  should 
not  be  interrupted  nor  brought  to 
account,  nor  hindered  nor  molested 
in  any  way  in  carrying  on  said  bu- 
sinest^'.  Robert  Rennie  was  made 
executor,  and  proved  the  will  in 
^'ew  York.  The  prayer  of  the  bill 
wrtri.  that  the  property  and  interest 
of  Bryce,  the  testator,  might  be  de- 
voted* to  the  payment  of  tne  annui- 
tie.s  and  for  the  appointment  of  a 
receiver.  The  answer  of  Rennie  de- 
nied the  interest  of  the  testator  in 
the  property  and  in  the  business, 
but  the  proofs  clearly  established 
the  interest.  Held, 
1st.  That  to  permit  the  complainants 


on  a  bill  presenting  such  an  is- 
sue, to  ask  at  the  nearing  for  a 
decree  making  the  defendants  per* 
sonally  liable  for  the  payment  of 
the  legacies  and  annuities  would  be 
a  surprise,  and  that  the  prayer  for 
general  relief  could  not  be  resorted 
to  for  such  purpose,  that  the  relief 
granted  under  the  general  prayer 
must  be  consistent  with  that  speci- 
ally prayed  for.    Bennie  v.  Croynbie, 

457 

2d.  That  the  property  in  question  was 
subject,  to  the  extent  of  the  testa- 
tor's interest  in  it,  to  the  payment 
of  the  annuities ;  and  that,  as  it 
was  in  Rennie's  possession,  the 
complainants  had  tiie  right  to  fol- 
low it,  and  were  not  to  he  denied 
relief  because  the  will  was  not 
proved  in  this  state.  ib. 

3d.  That  the  complainants  were  enti- 
tled to  an  account  and  to  a  decree 
that  these  annuities  be  paid  out  of 
the  testator's  interest  in  the  pro- 
perty in  question.  ib. 

The  cestui  qu€  trusts  of  a  mortgagee 
are  not  necessary  parties  to  a  bill  of 
foreclosure.  N.  J.  Franklinite  Co. 
V,  Aines,  507 


PLEDGE. 

The  coupon  bonds  of  an  incorporated 
company  are  transferable  by  deliv- 
ery, 80  that  a  bona  fide  holder  has 
a  good  title  to  them.  It  rests  upon 
the  faith  that  such  bonds  are  ex 
pressly  designed  to  be  thus  circu- 
lated, and  to  be  sold  in  the  stock 
market  like  public  securities,  and 
that  they  are  universally  so  used. 

When  bonds  of  such  a  character,  hav- 
ing several  years  to  run  before  they 
become  due,  are  deposited  2S  colla- 
teral security  for  the  payment  of 
promissory  notes  soon  to  mature, 
the  fair  presumption  is  that  they 
were  designed  to  be  held  as  a  pledge, 
and  were  expected  to  be  sold, 
after  demand  and  due  notice,  like 
goods,  chattels,  stocks,  and  public 
securities,  in  case  the  debt  for 
which  they  were  pledged  should  not 
be  punctually  paid.  Such  a  depo- 
sit aifl'ers  entirely  from  a  deposit  of 
ordinary  bonds,  mortgages,  promis- 
sory notes,  and  like  choses  in  ac- 

1     tion,  which,  in  the  absence  of  an 
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ftgreemant  to  that  effect,  the  credit- 
or cannot  expoee  to  sale,  because 
they  have  no  market  valne,  and  it 
cannot  be  presumed  it  was  the  in- 
tention of  the  parties  thus  to  deal 
with  them.   Morrit  OaruU  v.  Leuns, 

323 

When  a  person  has  tacitly  encour- 
aged the  act  being  done,  or  has 
consented  to  it,  he  shall  not  exer- 
cise his  legal  right  in  opposition  to 
that  consent. 

It  is  a  well  settled  rule  that  a  mort- 
gagor may  re-pledge  the  security  for 
any  lawful  purpose.  Bohijuon  v. 
Urquhartf  515 


PRACTICE. 

The  bill  will  not  be  retained  where 
the  question  in  controversy  is  a 
mere  question  of  law.  NewHrk  v. 
MorrU,  62 

Cross-bill,  when  can  be  dispensed  with. 
Amci  V.  N.  J.  FranklinxU  Cb.,      66 

An  injunction  was  obtained  on  the 
sround  that  a  conveyance  of  certain 
lots  had  been  fraudulently  obtained 
from  the  complainants  ov  the  de- 
fendants. The  equity  of  the  bill 
was  denied  in  the  answer,  and  this 
denial  was  partly  sustained  by  the 
statements  in  the  bill.  It  also  ap- 
peared tliat  complainants  had  been 
aware  of  the  alleged  fraud  for  a 
considerable  time  before  they  ex- 
hibited their  bill. 

Held,  that  injunction  must  be  dis- 
solved. 

That  this  case  was  not  an  exception  to 
the  general  rule,  that  an  injunction 
will  be  dissolved  where  the  equity 
of  bill  is  answered. 

That  if  complainants  supposed  they 
had  any  equity,  they  should  have 
filed  their  till  promptly.  Trustee f^ 
of  Ea*t  Newark  v.  Oilbert,  78 

It  is  not  necessary  that  the  defendants 
should  be  actually  in  the  state  wlien 
application  is  made  for  the  writ  of 
ne  exeat. 

Nor  ifl  it  necessary  that  he  should  be 
a  re(<ident  of  this  state. 

In  some  cases  where  the  court  feels 
it*«elf  oonntrained  to  discharge  the 
writ,  it  will  direct  the  defenoant  to 

five  security  to  abide  the  decree. 
hrker  v.  jirker,  105 

This  cuurt  will,  of  its  own  motion  in 


a  proper  cue,  refiir  a  dii^iitad^mi* 
tion  of  fact  to  the  diBciuon  of  a  jury. 
£lack  V.  Lamb,  m 

After  a  verdict  has  baen  rendered,  the 
cjuestion  of  a  new  trial  rests  entirely 
in  discretion,  so  much  ao  that  an 
appeal  will  not  lie  from  a  decision 
ot  the  court  on  such  motion.       ib. 

So  an  appeal  will  not  lie  from  an 
order  oi  tlie  court  directing  or  re- 
fusing an  issue.  ib. 

The  mo3e  of  trial  before  the  jury  and 
the  effect  to  be  given  to  the  verdict 
are  matters  in  tne  discretion  of  the 
Chancellor ;  he  mav  give  directions 
to  the  court  to  which  the  issue  is 
sent  for  trial  to  disregard  the  strict 
rules  of  law ;  and  although  compe- 
tent testimony  has  been  rejected, 
and  illegal  admitted,  or  the  judge 
has  miscurected  the  jury,  he  is  not 
bound  to  grant  a  new  trial.         ib. 

In  this  case  the  issue  directed  to  be 
tried  by  the  jury  was  this — "wheth- 
er the  agreement  bearing  date  the 
second  day  of  Februarv,  1835,  eet 
out  in  the  complainant  s  bill,  was 
executed  by  the  parties  thereto  as 
their  act  and  deea  unconditionally, 
or  upon  the  understand  itig  or  agree- 
ment that  the  same  should  be  exe- 
cuted by  the  remaining  stockholders 
of  the  Delaware  and  Atlantic  Rail- 
road Company,  before  the  same 
shoidd  be  delivered  as  an  agreement 
binding  upon  the  subecribers,  and 
whether  the  same  ever  was,  in  point 
of  fact,  legally  delivered  by  the 
parties  thereto,  or  by  their  authority, 
to  the  said  John  Black,  Joee|>h 
Smith,  and  Benjamin  Jones,  or 
either  of  them." 

Held,  that  this  was  the  proper  issue 
in  the  case ;  that  an  issue  of  n<m  e*t 
factum  would  have  been  too  broad. 

And  held  further,  that  the  objection  to 
the  iFsue  was  too  late  after  trial,  ib 

It  would  require  a  very  strong  cai«c 
of  fraud,  mistake,  surprise,  or  aa'i- 
dent,  to  induce  a  court  of  equity  to 
interfere  with  the  completion  of  a 
sale  upon  an  execution  at  law. 

A  purchaser  at  a  sheriff^s  sale  is  not 
to  lose  his  bid  on  account  of  a  mii>- 
understanding,  in  reference  to  a 
matter  of  law,  on  the  part  of  the 
bystanders.    JSkillman  v.  Holcomb, 
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Who  are  necessary  parties  to  a  bill. 
Hendtrion  v.  JiiUcr^  140 
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In  a-foredoenre  snit,  in  which  a  indg- 
ment  creditor  in  attachment  claims 
the  surplus  money,  it  is  not  com- 
petent to  show  that  such  creditor 
nad  no  such  demand  against  the 
defendant  in  attachment  as  would 
sa^tain  an  attachment.  Such  judg- 
ment cannot  be  drawn  in  question 
collaterally. 

But  the  surplus  money  in  such  case 
cannot  properly  be  paid  to  the 
plaintiff  in  attachment-— the  audit- 
ors are  the  persons  entitled  to  re- 
ceive it. 

In  a  court  of  equity,  the  parties  are 
confined  to  the  issues  made  by  their 
pleadings,  as  well  as  in  a  court  of 
law.  Brantingkam  v.  Braniinghavi, 

100 

A  mortgagor  who  answered  a  fore- 
closure hill,  did  not  dispute  the 
claim  of  a  judgment  creditor  in  at- 
tachment who  had  answered,  setting 
up  his  judgment  in  question  on  a 
petition  by  such  creditor  for  the 
surplus  money. 

It  would  be  contrary  to  the  practice 
of  this  court  to  dissolve  an  injunc- 
tion in  a  case  in  which,  while  the 
answer  of  the  defendant,  who  has 
been  restrained,  denies  the  equity 
of  the  bill,  the  answers  of  other  de- 
fendants, who  are  the  parties  most 
interested  in  the  subject  matter  of 
suit,  admit  every  material  allega- 
tion on  which  relief  is  claimed. 
Zabriakie  v.  Vreeland,  17}> 

Appropriation  of  payments,  between 
aebtor  and  creditor,  by  the  court. 
TerhuTie  v.  Colton,  232 

Where  a  motion  is  made,  founded  on 
prior  proceedings  on  the  cause,  to 
require  trustees,  who  are  defend- 
ants, to  give  security,  or  to  discharge 
them,  and  appoint  a  receiver,  the 
proper  proceaure  is  by  petition. 
Hotcomb  V.  Oorytll,  289 

A  decree  and  execution  regularly  ob- 
tained will  not  be  set  aside,  unless 
upon  satisfactory  proof,  not  merely 
ot  vague  understandings  and  of  rea- 
sonable inferences,  but  of  facts  and 
circumstances  which  make  it  clearly 
inequitable  and  unjust  that  they 
should  be  enforced. 

When  a  final  decree  involves  the  mer- 
its of  the  case  which  had  previously 
been  settled  by  an  interlocutory 
order,  an  appeal  from  the  final  de- 
cree,  properly   taken,    brings    the 


whole  caee  before  the  conrt. — Per 
Elmeb,  J.    Ttrhune  v.  CblUm,    312 

Where  a  debtor,  owing  several  debts, 
makes  a  payment  to  a  creditor,  he 
has  a  right  to  apply  it  to  which 
debt  he  pleases ;  it  ne  makes  no  spe- 
cific appropriation,  the  creditor  majr 
apply  it  as  he  pleases ;  and  where 
neither  party  appropriates  it,  the 
law  will  apply  it  according  to  its 
own  notion  of  the  intrinsic  justice 
of  the  case;  but  all  the  cases  in 
which  the  courts  have  made  the  ap- 
propriation seem  to  be  those  in 
which  neither  party  has  appropri- 
ated it  before  a  controversy  arose. 

In  case  a  defendant  does  not  appear 
at  the  hearing  before  the  Cliancellor, 
the  cause  having  been  regularly 
noticed  for  argument,  he  cannot  ap- 
peal from  the  decree  thus  rendered 
m  his  absence.    Shwnsend  v.  Smithy 

350 

If  the  absence  was  involuntarj'  or  ac- 
cidental, and  a  defence  wa*  intend- 
ed to  be  made,  the  remedy  is  by  pe- 
tition to  the  Chancellor  for  a  re- 
hearing. 

New  parties  cannot  be  joined  to  the 
suit  in  the  Court  of  Appeals.  N.  J. 
Franklinite  Co.  v.  Ames,  507 

Unless  in  cases  entirely  free  from 
doubt,  the  Court  of  Appeals  will 
not  interfere  with  the  order  of  the 
Chancellor  continuing  an  injunction 
until  the  final  hearing.  Jersey  C\fy 
V.  Morris  Canal,  54;3 

The  questions  involved  in  this  casa 
being  of  groat  importance,  and  it" 
being  manifestly  the  interest  of 
both  parties  that  they  should  be 
deliberately  heard  and  finally  de- 
cided, and  the  court  being  of  opin- 
ion Uiat  the  case  was  not  free  from 
doubt — held,  that  the  order  of  the 
Chancellor  refusing  to  dissolve  the 
injunction  should  be  sustained. 

See  Appeal. 


PURCHASE. 

Where  land  was  conveyed  in  trust, 
with  power  to  sell  either  at  publio* 
or  private  sale  whenever  the  trustee 
thought  it  advisable,  and  the  pro- 
ceeds of  the  property  sold  were  not 
to  be  paid  immediately  to  the  bene- 
ficiary, but  the  trust  was  to  con- 


610 


IVBBZ. 


tinne,  and  the  money  derived  from 
the  Bale  was  to  be  invested  at  the 
discretion  of  the  trustee,  heldthhi 
a  h<ma  fide,  purchaser  at  the  sale  by 
the  trustee  was  not  bound  to  see 
to  the  application  of  the  purchase 
money. 

But  the  purchase  must  be  h<ma  fide, 
or  the  purchaser  is  not  entitled  to 
protection. 

If  the  property  is  sold  not  for  the  pur- 
pose of  executing  the  trust,  but  on 
any  other  purpose,  and  the  pur- 
chaser knew  it,  he  participates  in 
the  fraud,  and  is  involved  in  its 
consequences ;  or  if  the  sale  is  made 
under  circumstances  which  would 

.  put  a  conscientious  man  on  his 
guard,  and  the  purchaser  acts  en- 
tirely regardless  of  such  circum- 
stances, he  ought  not  to  be  permitted 
to  derive  anv  advantage  from  the 
purchase.   Nichols  v.  Peak,  69 

A  person  who  has  gone  into  possession 
of  real  estate,  under  a  parol  agree- 
ment to  purchase,  has  such  an  in- 
terest in  tne  property  as  is  capable 
of  being  mortgaged. 

The  equity  of  such  mortgagee  is,  that 
he  has  the  right,  if  the  vendee  re- 
fuse to  fulfil  the  agreement  to  pur- 
chase, himself  to  assume  his  position 
and  redeem  the  property. 

8ach  mortgage  will  prevail  against  a 
subsequent  purchaser  with  notice. 
Sinclair  v.  Armitage,  174 

An  agreement  for  the  sale  of  lands 
stipulated  that  the  vendees  were  to 
pay  $127,000  as  the  consideration 
money,  within  five  years  from  the 

■  date  of  agreement,  with  a  provision 
for  payment  of  interest.  The  ven- 
dees had  the  right  to  commence  sell- 
ing ofif  lots  immediately,  provided 
they  paid  to  the  vendors  $100  per 
lot,  and  for  such  lots  the  vendors, 
on  the  receipt  of  the  money,  were 
obliged  to  give  a  deed.  The  vendees 
agreed  to  drain  the  premises,  to  dig 
down  the  high  land,  and  to  fill  in 
the  low,  and  to  make  other  improve- 
ments of  a  like  character.  The 
consideration  money  wa«»  paid,  part- 
ly in  money,  partly  in  bonds  se- 
cured by  mortgages  on  the  premises, 
and  partly  in  promissory  notes. 

Held,  tnat  upon  the  payment  of  the 
purchase  money,  the  vendees  were 
entitled  to  a  conveyance  of    the 


land,  eyen  npon  the  asnunptioB 
that  they  had  not  made  the  improve- 
ments according  to  their  agreement; 
that  upon  the  face  of  the  agreement, 
the  object  of  the  covenants  for  im- 
provements was  for  no  other  pur- 
pose than  to  secure  the  payment  of 
the  purchase  money. 

Held  further,  that  the  covenants  for 
improvements  were  personal  cove- 
nants, and  that  there  was  nothing 
pledged  for  their  fulfilment  but 
the  personal  responsibility  of  the 
parties. 

Held  further,  that  the  vendors  could 
not  withhold  a  conveyance  on  the 
ground  that  the  value  of  the  mort- 
gages taken  by  them  depended  on 
8ie  faithful  performance  of  the  cove 
nants  to  improve  the  property ;  that 
the  vendees,  having  thus  far  per- 
formed their  contract,  and  paid  the 
consideration  money,  the  vendors 
have  no  right  to  hofd  the  land  as  a 
security  for  any  future  default.  Gil- 
bert y.'Trusteet  of  EaH  Newark,  180 


REGISTRY  LAW. 

The  registry  of  a  mortgage  is  not  in- 
tended as  a  notice  of  the  amount 
due  upon  it. 

A  mortgage  to  secure  future  advances 
does  not  contravene  the  registry 
laws  of  this  state.  Btllv.  FUminq  i 
executors.  13, 4i*0 

Trust  deed  on  record,  construction  no- 
tice of  trust.    Nichols  v.  Peak,     60 


ROAD. 
See  Highway. 


SALE. 

The  question  whether  a  mortgage  of 
personal  property,  when  the  pro- 
perty is  left  in  the  possession  of  the 
mortgagee,  is  void  oy  the  statute  of 
frauns  in  favor  of  creditors,  as 
against  a  bona  fide  purchaser  with- 
out notice,  ha.«<  not  received  anv  such 
judicial  construction  as  to  make  it 
res  adjudicata  in  this  state.  Bun- 
yon  V.  Qronhon,  86 

Nothing  further  can  be  reached  by 
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way  of  rule  on  this  subject,  than 
that  possesaion  in  the  vendor  is 
prima  facie  evidence  of  fraud,  but 
may  be  explained ;  and  that  it  is  a 
mere  rule  of  evidence  calculated  to 
shift  the  onus  probandi  from  the 
creditor  to  the  vendee.  ib. 

The  owner  of  a  picture,  then  on  ex- 
hibition in  New  York,  executed  in 
this  state  a  mortgage  of  it,  as  a  se- 
curity for  a  loan.  The  domicil  of 
both  mortgagor  and  mortgagee  was 
in  this  state.  Subsequently  the 
mortgagor  sold,  in  New  York,  the 
picture  to  a  bona  fide  purchaser 
witliout  notice.  By  the  laws  of  New 
York,  a  mortgage  of  chatteb  re- 
maining in  the  possession  of  the 
mortgagor  is  voia,  as  against  subse- 
quent purchasers  in  good  faith,  un- 
less filed  in  the  office  of  the  register, 
&c.   The  vendee  having  brought  the 

Eicture  into  this  state,  this  bill  was 
led  to  foreclose  the  mortgage,    ib. 

Held,  that  the  mortgage  was  valid,  as 
against  the  subsequent  purchaser 
without  notice,  as  the  possession  of 
the  mortgagor  was  consistent  with 
the  transaction,  and  explained  to 
the  satisfaction  of  the  court.         ib. 

A  transfer  of  personal  property,  which 
is  good  by  the  law  of  the  owner's 
domicil,  is  valid  wherever  the  pro- 
perty may  be  situate.  ib. 

where  the  laws  of  two  states  are 
brought  into  conflict,  the  rule  is, 
that  the  laws  prevailing  where  the 
relief  is  sought  must  have  the  pre- 
ference, ib. 

It  would  require  a  very  strong  case  of 
fraud,  mistake,  surprise,  or  accident, 
to  induce  a  court  of  equity  to  inter- 
fere with  the  completion  of  a  sale 
upon  an  execution  at  law. 

A  puroliaser  at  a  sheriflTs  sale  is  not 
to  lose  Ilia  bid  on  account  of  a  mis- 
understanding, in  reference  to  a 
matter  of  law,  on  the  part  of  the 
bystanders.    SJtiUman  v.  Holcomb, 

131 

Sale  of  lands  by  execution  or  admin- 
istration upon  agreement  that  thev 
are  to  bo  bid  off  for  his  benefit  will 
be  set  aside.     Wortman  v.  Skinner, 

358 

Same  principle.    Obert  v.  Obert,     423 

Relief  may  oe  had  against  such  sale 
as  well  at  law  as  in  equity.  ib. 


SHERIFFS  SALE. 

It  would  require  a  very  strong  case  of 
fraud,  mistake,  surprise,  or  accident, 
to  induce  a  court  of  equity  to  inter- 
fere with  the  completion  of  a  sale 
upon  an  execution  at  law. 

A  purchaser  at  a  sheritfs  sale  is  not  to 
lose  his  bid  on  account  of  a  misun- 
derstanding, in  reference  to  a  mat- 
ter of  law,  on  the  part  of  the  by^ 


standers.  SkiUman  v.  Holcomb 
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SPECIFIC  PERFORMANCE. 

A  specific  performance  of  an  agree- 
ment in  writing  will  not  be  decreed 
where  it  has  not  been  executed  by 
all  the  parties.  Oilbert  v.  Trutteu 
of  JEkut  Newark,  181 

And  where  some  of  the  parties  to  an 
agreement  were  prevented  from 
signing  it  by  the  fraudulent  conduct 
of  one  of  tne  parties  in  interest,  a 
court  of  equity  would  not  feel  itself 
justified,  upon  such  considerations, 
in  decreeing  the  specific  perform- 
ance of  an  agreement  which  had 
never  been  executed. 

In  a  case  in  which  promissory  notes 
were  given  in  payment  of  tne  bal- 
ance of  the  consiaeration  money  on 
a  parol  contract  for  the  purchase  of 
lands,  and  an  injunction  was  ob- 
tained by  the  party  giving  such 
notes,  restraining  the  party  re* 
ceiving  them  from  negotiating  them, 
or  enforcing  their  payment,  hdd, 
that  this  was  not  such  part  per- 
formance of  the  agreement  as  would 
take  the  case  out  of  the  operation 
of  the  statute  of  frauds.  ib. 

The  governing  rule  on  this  subject  is, 
that  the  court  will  not  consider 
anything  such  part  performance  as 
will  take  the  case  out  of  the  statute 
which  does  not  put  a  party  into  a 
situation  which  is  a  fraud  upon  him, 
unless  the  agreement  is  fully  per- 
formed, ib. 

An  agreement  for  the  sale  of  lands 
stipulated  that  the  vendees  were  to 
pay  $127,000  as  the  consideration 
monev,  within  five  years  from  the 
the  Gate  of  agreement,  with  a  pro- 
vision for  payment  of  interest.  The 
vendees  had  the  right  to  commence 
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selling  off  lots  immediately,  pro- 
vided they  paid  to  the  vendors  f  100 
per  lot,  and  for  such  lots  the  ven- 
dorp,  on  the  receipt  of  the  money, 
were  obliged  to  give  a  deed.  The 
vendees  agreed  to  drain  the  pre- 
mises, to  di^  down  the  high  land, 
an<l  to  fill  in  the  low,  and  to  make 
other  improvements  of  a  like  char- 
acter. The  consideration  money  was 
paid,  partly  in  money,  partly  in 
nonds  secured  by  mortgages  on  the 
premises,  and  partly  in  promissory 
notes. 

Held,  that  upon  the  payment  of  the 
j>urehase  money  the  vendees  were 
entitled  to  a  conveyance  of  the 
land,  even  upon  the  assumption 
tliat  they  haa  not  made  the  im- 
provementfl  according  to  their  agree- 
ment ;  that  upon  the  face  of  the 
agreement,  the  object  of  the  cove- 
nants for  improvements  was  for  no 
other  purpose  than  to  secure  the 
jpavment  of  the  purchase  money,  ib. 

Htltf  further,  that  the  covenants  for 
improvements  were  personal  cove- 
nants, and  that  there  was  nothing 
pledged  for  their  fulfilment  but  the 
j)ersonal  resj>onsibility  of  the  par- 
ties, ib. 

Held  further,  that  the  vendors  could 
not  withhold  a  conveyance  on  the 
ground  that  the  value  of  the  mort- 
gages taken  by  them  depended  on 
tlie  faithful  performance  of  the  co- 
venants to  improve  the  propertv  ; 
that  the  vendees,  having  thus  lar 
performed  their  contract,  and  paid 
the  consideration  monev,  the  ven- 
dors have  no  right  to  hold  the  land 
as  a  security  for  any  future  default. 

ib. 

An  uncle  made  an  agreement  with  the 
father  of  an  infant  nephew,  that  he 
would  take  the  infant,  and  would 
adopt  him  as  his  son,  and  that  all 
his  }>roperty  should  belong  to  the 
infant  at  the  time  of  the  decease  of 
himself  and  wife.  The  child  lived 
with  the  uncle  under  this  arrange- 
ment over  twenty-five  years. 

Held,  that  although  the  agreement 
wa.s  by  parol,  and  was  entered  into 
more  "than  thirty  years  ago,  the 
rules  of  the  court  would  not  be  re- 
laxed, but  strict  proof  of  the  agree- 
ment WDuld  be  required. 

That  the  uncle  was  not  restrained,  by 
the  above  agreement,  from  the  use 


and  disposal  of  hiB  property  during 
his  lifetime,  and  that  it  was  only 
apon  the  death  of  the  uncle  and  hu 
wife  that  the  nephew  could  cUim 
the  property;  but  that  the  uncle 
coula  not  make  a  disposition  of  the 
property  inconsistent  with  the  agree- 
ment, ib. 

If  a  defendant,  in  his  answer,  admits 
the  parol  agreement  which  is  within 
the  statute  of  frauds,  but  insists  on 
the  benefit  of  the  statute,  be  is  en- 
titled to  it  notwithstanding  such 
admission.  But  if  he  admits  the 
agreement,  without  insisting  on  the 
statute,  the  court  will  decree  a  spe- 
cific performance,  on  the  ground 
that  he  has  renounced  the  protection 
of  the  statute.  Where  the  answer 
denies  the  parol  agreement,  the 
statute  need  not  be  set  up  as  a  bar. 

In  this  case  the  uncle,  when  abont 
sixty-five  years  old,  havine  con- 
veyed his  farm,  worth  about  f6000, 
to  nis  wife's  sister  and  her  husband, 
who  executed,  as  a  consideration,  a 
bond,  in  the  penalty  of  $0000,  with 
condition  to  support  and  maintain 
obligee  and  his  wife  during  their 
lives,  Ac,  and  it  appearing  that 
such  grantee  knew  of^the  equities 
of  the  nephew — held,  that  smh 
crantee  would  not  be  regarded  a?  a 
oowayWe  purchaser,  and  tSat  the  con- 
veyance being  intended  to  defeat  the 
agreement  in  favor  of  the  nephew, 
the  latter  was  entitled  to  relief,  ib. 

The  principles  of  equity  will  be  ap- 
plied to  new  cases  as  they  are  pre- 
sented, and  relief  will  not  be  with- 
held merely  on  tlie  ground  that  no 
l^recedent  can  be  found.  Van- 
duytie  V.  Vrecland,  142 

t^ee,  for  this  case  on  demurrer,  3  Stock- 
ton 370. 
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SURPLUS  MONEY. 

In  a  foreclosure  suit,  in  which  a  judg- 
ment creditor  in  attachment  claims 
the  surplus  money,  it  is  not  compe- 
tent to  show  that  such  creditor  had 
no  such  demand  against  the  de- 

'  fendant  in  attachment  as  would 
BUfltain  an  attachment.  Such  judg- 
ment cannot  be  drawn  in  question 
collaterally.  Brantvnghamy . Brant- 
ingham^  160 

Bat  the  surplus  money  in  such  case 
cannot  properly  be  paid  to  the 
plaintiff  in  attachment — the  audi- 
tors are  the  persons  entitled  to  re- 
ceive it. 

In  a  court  of  equity,  the  parties  are 
confined  to  the  issues  made  by  their 
pleadings  as  well  as  in  a  court  of 
law. 

A  mortgagor  who  answered  a  fore- 
closure Dill,  did  not  dispute  the 
claim  of  a  judgment  creditor  in  at- 
tachment who  had  answered  setting 
nj)  his  judgment,  will  not  be  per- 
mitted to  call  such  judgment  in 
Question  on  a  petition  oy  such  cre- 
aitor  for  the.  surplus  money. 


TAXATION. 
Su  Jurisdiction. 

New  matter  set  up  in  the  answer  will 
not  aid  a  defendant  on  a  motion  to 
dissolve  an  injunction. 

After  a  decision  of  the  Supreme  Court, 
that  certain  property  of  the  Morris 
Canal  and  Banking  Comj>any  was, 
by  their  charter,  exempt  from  taxa- 
tion, this  court  will  restrain  the 
authorititjs  of  Jersey  City  from  as- 
sessing said  property  for  taxation 
on  the  ground  of  the  prevention  of 
a  multiplicity  of  suits. 

Jurisdiction  in  such  case  also  exists 
for  the  purpose  of  preventing  the 
delivery  of  deeds  under  tax  sales 
which  would  be  clouds  on  the  com- 
plainant's title.  Morris  Omal  v. 
Jersey  City,  227,  51)2-0 


TRUSTS. 


Where  land  was  conveyed  in  trust, 
with  power  to  sell  either  at  public 
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or  private  sale  whenever  the  trustee 
thought  it  advisable,  and  the  pro- 
ceeds of  the  property  sold  were  not 
to  be  paid  immediately  to  the  bene- 
ficiary, but  the  trust  was.  to  con- 
tinue, and  the  money  derived  from 
the  sale  was  to  be  invested  at  the 
discretion  of  the  trustee,  Jield,  that 
a  bona  fide  purchaser  at  the  sale  by 
the  trustee  was  not  bound  to  see 
to  the  application  of  the  purchase 
money.   Nichoh  v.  Peak,  69 

But  the  purchase  must  be  bona  fide,  or 
the  purchaser  is  not  entitled  to  pro- 
tection, ib. 

If  the  property  is  sold  not  for  the  pur- 
pose of  executing  the  trust,  but  on 
any  other  purpose,  and  the  pur- 
chaser knew  it,  he  participates  in 
the  fraud,  and  is  involved  in  its 
consequences ;  or  if  the  sale  is  made 
under  circumstances  which  would 
put  a  conscientious  man  on  his 
guard,  and  the  purchaser  acts  en- 
tirely regardless  of  such  circum- 
stances, he  ought  not  to  be  per- 
mitted to  derive  any  advantage 
from  the  purchaae.  io. 

The  trust  deed,  being  on  record,  was 
constructive  notice  to  the  purchaser; 
and  whore  the  purchaser's  deed, 
after  describing  tlio  property,  and 
designating  therefrom  wlionce  the 
several  shares  were  derived,  stated 
that  the  share  of  C.  C.  (cestui  que 
trud)  was  conveyed  in  trust  for  her 
use,  held  that  this  was  actual  notice 
of  the  trust.  ib. 

Circumstances  stated  which  make 
grantee  of  j»urchaser  chargeable 
with  knowledge  of  trust  and  its 
violation.  ib. 

A.,  an  executor,  deposited  in  the  hands 
of  B.  a  sum  ot  inon(^y  tx^  pay  a 
legacy.  B.  accepted  the  trust;  ac- 
knowledged himself  the  debtor  to 
the  amount  received  ;  from  time  to 
time  paid  interest  upon  it;  quieted 
anxiety  by  declaring  that  the  money 
was  safe  in  his  hands,  and  that  when 
the  legatee  arrived  at  the  age  speci- 
fied in  the  will  she  should  have  it. 

HeUi,  that  B.  was  liable  to  pay  to 
legatee  the  amount  deposited.  Criil 
V.  Hovis,  84 

Courts  should  be  very  strict  in  dis- 
countenancing assignments,  made 
by  debtors  for  the  benefit  of  credit- 
ors, in  any  other  way  than  in  the 
manner  prescribed  by  the  statute. 
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Certain  creditors  filed  a  bill  in  this 
court  setting  up  that  their  debtor 
had  fraudulently,  and  for  the  pur- 
pose of  defeating  their  claimfl,  con- 
vc^yed  hi»  proi>erty  to  one  11^  who 
an»<were<l  and  denied  the  fraud. 
Sub«n|uently  II.  tranpferre<l  the 
property  in  dispute  to  a  trustee,  for 
the  l)enefit  of  the  creditoi-s  who 
were  parties  to  the  suit,  reserving 
the  surplus,  if  any,  to  liiniself.  On 
this  l»ill,  which  was  exhibitetl  by 
other  cr<Mlitors  of  the  same  debtor 
to  set  a«ido  the  deed  of  trust,  held, 
tliat  tliis  could  not  be  regarded  as 
a  voluntary  assignni«'nt  by  the 
del>tor,  nor  was  it  to  be  regulated 
1>V  the  same  principles.  Emcrick  v. 
jUarlan,  22\) 


TRUSTEES. 

An  executor  deposited  in  the  hands  of 
B.a  sum  of  money  to  pay  a  legacy. 
B-  accepted  the  trust;  acknow- 
ledged himself  to  be  the  debtor  to 
the  lunount  received ;  for  a  time 
paid  the  interest  upon  it ;  quieted 
anxiety  by  declaring  that  money 
was  safe  id  his  hands,  and  that 
when  the  legatee  arrived  at  the  age 
specified  in  the  will  she  should  have 
it.  Jlcld,  that  B.  was  liable  to  pav 
to  legatee  the  amount  deposited. 
Crist  V.  Hovis,  84 

"tt'here  a  motion  is  made,  founded  on 
prior  ])roceedings  on  the  cause,  to 
reijuire  trust<H.*s,  who  are  defend- 
ants, to  give  se»urity,  or  to  discharge 
them,  and  appoint  a  receiver,  the 
proper  procedure?  is  by  petition. 
Cnn/ellw  2Jolcnmb,  lim 

Se<uritv  will  be  retiuired  of  trustees, 
to  whom  no  moral  turj)itu<h^  is  im- 
putable, if  they  liave  made  a  palpa- 
ble mistake  as  to  their  obligations 
antl  duties,  and  have  display e<l 
ignorance  and  negligence  in  the 
management  of  the  trust  fund,  ami 
have  defended  the  suit  in  disregard 
of  the  riglits  of  an  infant  complain- 
ant, ib. 

Security  re<juired  of  a  trustee,  who, 
having  ne<^le(t(Ml  to  account  in  the 
]»rop«'r  court,  as  requinrd  by  the 
statute,  when  calle(l  uj)on  to  ac- 
count, refused  and  evaded  <loing  so, 
and  who,  when  comj>elled  to  ac- 
count, was  found  to  be  the  princi- 


pal debtor  of  the  «8tate. — By  the 

CliAKCELLOB. 

A  testator  has  a  right  to  impose  con- 
fidence in  whom  he  pleases^  and  if 
he  selects  as  his  representative  an 
irresponsible  or  insolvent  person, 
in  the  absence  of  fraud  or  mis4*on- 
duct,  or  breach  of  tra«t,  security 
cannot  be  required  of  such  execu- 
tor, ib. 

But  it  ifi  a  well  settled  rule  in  equitT 
that,  if  the  acts  or  omissions  of  the 
trustee  be  such  as  to  endanger  ths 
trust  pro[>erty,  or  to  show  a  want 
of  honesty  or  a  want  of  proper  ca- 
pa4nty  to  execute  the  duties,  or  a 
want  of  reasonable  fidelity,  equity 
will  remove  such  trustee.  ib. 

A  trustee  is  never  permitted  to  make 
any  profit  to  himself  in  anv  of  the 
concerns  of  the  trust — on  tLc  other 
hand,  he  is  not  liable  fur  any  loM 
which  occurs  in  the  discharge  of  his 
duties,  unless  he  has  been  guilty  of 
negligence,  malversation,  or  fraud. 

A  trustee  is  not  chargeable  with  more 
than  he  has  received,  unless  in  a 
case  ol  gross  negligence  amountiag 
to  wilful  default.  Samburgh  M(WH' 
factuTwig  Co.  v.  EdsaU,  392 


VOLUNTARY  C0N\T:YANCE. 

An  accommodation  endorser,  after  the 
note  had  been  proteste<l,  conveyed 
his  farm  in  trust  for  his  wife.  Ilie 
conveyance  was  without  valuable 
consiaeration. 

Held,  that  the  conveyance  was  void 
as  against  complamant.  the  payee 
of  the  note.  Cook  v.  Johntfon,      51 

The  defendant's  denial,  in  his  anwer, 
of  any  intrtit  to  defraud  his  credit- 
or, can  avail  nothing  in  view  of 
the  circumstance*  under  which  the 
conveyance  was  made.  If  its  effect 
is  to  deprive  the  creditor  of  the  f»ay- 
ment  of  his  debt,  it  is  void  under 
the  statute  and  by  the  common 
law,  independently  of  the  statute. 

ib. 

After  protest,  the  endorser  was  as 
much  a  debtor  as  the  drawer  of  the 
note;  and  the  principle  is,  that  if 
the  party  is  indebted  at  the  time  of 
the  voluntary  settlement,  it  is  pre- 
sumed to  be  fraudulent  in  resi>ect 
to  debts  antecedently  due ;  ana  no 
circumstance    will     permit    thoM 
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debt*  to  be  affected  by  tbe  settle- 
ment, or  ropel  the  legal  presump- 
tion of  fraud.  ib. 

Where  a  man  is  endorser  upon  com- 
mercial paper,  a  voluntary  convey- 
ance is  no  better  protection  against 
such  a  d(jbt,  whether  the  paper  is 
or  is  not  duo  at  the  time  of  the  con- 
veyance, than  against  a  debt  con- 
tracted for  the  debtor's  own  benefit, 
and  actually  due  and  payable  when 
the  conveyance  is  made.  ib. 

Where  a  voluntary  conveyance — a 
eettlement  upon  a  wife  or  child — is 
made  in  contemplation  of  future 
debts,  it  is  not  bona  fide,  and  will 
be  set  aside  as  fraudulent  against 
such  creditors.  ib. 

The  difference  between  existing  and 
subseipient  debts,  in  reference  to 
voluntary  conveyances,  is  this — as 
to  tlie  former,  the  fraud  is  an  infer- 
ence of  law,  but  as  to  the  latter, 
there  must  be  fraud  in  fact.         ib. 

A  judgment  creditor  has  aright  to 
have  a  fraudulent  conveyance  re- 
moved from  the  premises  by  a  de- 
cree in  equity  before  selling  the 
same  under  his  execution.  ib. 


WATERCOURSE. 

If  the  surface  of  the  ground  is  such 
as  to  collect  water  at  different  sea- 
sons of  the  year,  to  an  extent  which 
requires  an  outlet  to  some  common 
reservoir,  and  if  such  is  always  the 
case  in  times  of  heavy  rain  and 
melting  of  snow,  and  if,  as  f ao*  as 
the  memory  of  man  runs,  that  flow 
of  water  produced  a  natural  clian- 
nel  through  the  lands  of  different 
persons,  where  such  accumulated 
surplus  water  has  always  been  ac- 
customed to  run,  a  court  of  equity 
will  protect  such  channel  from  ob- 
struction to  the  injury  of  any  one 
'  through  whose  lands  it  runs.  Ikirl 
V.  De  Hart,  280 

The  question,  whether  an  outlet  for 
water  is  an  ancient  watercourse, 
does  not  depend  upon  the  quantity 
of  water  it  discharges.  If  the  face 
of  the  country  is  such  as  necessarily 
collects  in  one  body  so  large  a 
quantity  of  water,  after  heavy 
rains  or  melting  of  snows,  as  to  re- 
quire an  outlet  to  some  common 
reservoir,  and  if  such    water    is 


regularly  discharged  through  a 
well  defined  channel,  which  the' 
force  of  the  water  has  made  for  it- 
self, and  which  is  the  accustomed 
channel  through  which  it  flows,  and 
has  flowed  from  time  inunemorial, 
such  channel  is  a  natural  water- 
course. 
Where  A.  has  drained  his  land  by  a 
ditch  through  the  land  of  B.,  using, 
it  as  an  adycjrso  ri^^ht  for  more  than 
twenty  years,  he  acquires  an  case- 
ment m  the  land  of  B.  which  is  en- 
titled to  protection. 


WATER  RIGHT. 

The  appellants  were  a  company,  in- 
.corporated  with  the  right  to  take 
water  from  the  river  rassaic,  for 
the  purpose  of  furnishing  power 
for  nmoufacturing  uses.  Tliis  water 
was  carried  through  a  canal  of 
three  sections,  which  were  on  differ- 
ent levels,  on  eac^h  of  which  mills 
were  erected  under  leases  from  th& 
company.  The  mill  of  the  a[)pellee8^ 
who  were  the  complainants  below, 
was  located  on  the  upper  and  high- 
est level,  in  which  there  were  two 
waste  weirs,  one  of  which  was 
above  the  a])pcllce8'  mill,  and  over 
which,  and  through  a  gate  in  it,  the 
water  was  ocoasiockally  drawn  into 
the  Bower  levels :  tiie  other  wasto 
weir  was  below  appellees'  mill.  A 
controversy  having  ari.sen  between 
the  company  ana  the  appellees 
touching  the  supply  of  water,  a 
compromise  was  effe<!ted  on  the  fol- 
lowing basis :  1st.  That  instead  of 
water  in  the  canal  being  discharged 
at  the  waste  weir  above  the  appel- 
lees* mill,  a  new  waste  weir,  of  & 
designated  height,  should  be  con- 
structed below  their  mill.  2d.  That 
the  existing  weir  above  their  mill 
should  be  elevated  so  as  to  compel 
the  waste  water  to  pass  over,  and 
be  discharged  at  the  new  waste- 
weir  below  the  mill.  3d.  That  the 
gate  in  the  weir  above  the  mill 
should  not  bo  lifted  for  the  dis- 
charge of  water  from  the  canal,  ex- 
cept in  emergencies.  The  company 
had  commenced  the  construction  of 
gatcrs  in  the  lower  weir,  so  as  to  be 
able  to  let  the  water  out  of  the  up- 
per canal  at  will.  The  constructioa 
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of  these  gates  having  been  enjoined 
— held. 

That  the  contract  jibove  roferro*!  to 
secured  to  the  a])pvll«;eH  thos(i  three 
great  advantaj^<'M. 

Ist.  That  the  wasto  walor  of  the  race 
should  always  h(»  discharged  below 
their  mill,  and  not  above  it.  ' 

2d.  That  the  waste  watff  should  be 
dischargt'd  over  a  WcOsto  weir  of  a 
given  height. 

3d.  That  the  gate;  above  their  mill 
should  nut  be  raised  to  discharge 
water,  exre}»t  in  emergencies. 

Held  further,  that  neitlier,  by  the 
terms  of  th(i  coiitracrt  nor  l)y  impli- 
cation, could  tiio  comjmny   bo  pre- 

.  vented  from  constructing  gates  in 
Ihe  wju»te  weir  below  the  mill  of  the 
appelleej*. 

Tliat  if  the  contract  required  that  no 

§[ite  shouhl  bo  constructed  below 
le  mill  of  the  apj>ellees,  but  that 
all  the  water  which  was  not  used 
should  be  forced,  as  waste  water, 
over  the  lower  waste  weir,  a  court 
of  equity  would  not  in  this  respe«t 
enforce  it,  on  tlie  groun<l  that  it 
gave  to  tlie  ap[)ellees  an  unfair  and 
unconscionable  advantage.  Society 
for  E^tahUihintj  LWful  Manufac- 
tures v.  Butler,  408 
A  comf>any  incorporated  to  supply  a 
water  power  to  tlie  community  for 
manufacturing  purposes  have  a 
quasi  ])ublic  cliara4't<?r ;  they,  to 
some  extent,  become  the  trustees  of 
the  power  for  great  ]»ublic  pur]»oses, 
and  on  this  account  a  court  of 
equity  will  not  enforce,  by  injunc- 
tion, a  i'ontract  ••ntered  into  by 
them  which  would  ]>revent  them 
from  furnishing  \yater  with  regu- 
larity to  a  large  number  of  fheir 
lessees.  The  reinedv  for  breach  of 
such  contract  is  at  law. 
Whf'U  public  interests  or  tlie  rights  of 
large cla.'jses  are  involved,  an  injunc- 
tion will  not  be  granted,  except 
upon  hearing  and  notiee,  an<l  tlien 
only  when  itanjiears  clear  tliat  the 
injunction  will  not  ]»rejudire  some 
public  or  quoiii  public  interest. 

AVILL. 
Allegations  of  fraud  in  procuring  pro- 


bata of  will,  and  of  existence  of 
another  will,  must  be  clearly  esta- 
blished by  the  proofs,  yriits  v. 
Ikiiewhertjcr,  129 

Tlie  will  oi^  Archibald  Bryce,  after 
alluding  to  the  joint  interest  which 
he  held  with  Robert  Rennie  in  the 
Lodi  print  works,  situated  in  this 
state,  gave  to  the  comjdainants  cer- 
tain legacies  and  annuities,  and 
then  charged  said  legacies  and  an- 
nuities upon  ali  his  property,  real 
and  personal,  but  directing,  that  so 
long  as  Robert  Rennie  should  pay 
thelegacies  and  annuities,  he  should 
not  be  interruj>ted  nor  brought  to 
account,  nor  hindered  nor  molested 
in  any  way  in  carrying  on  said 
business.  Robert  Rennie  was  mado 
executor,  and  prove<l  the  will  in 
New  York.    Tlie  prayer  of  the  bill 

•  was,  that  the  property  and  interest 
of  Bryce,  the  testator,  might  he  de- 
votetf  to  the  payment  of  the  annui- 
ties and  for  the  appointment  of  ft 
receiver.  The  answer  of  Rennie  de- 
nied the  interest  of  the  testator  in 
the  property  and  in  the  bnsinesR, 
but  th((  proofs  clearly  established 
the  interest. — Held, 

1st.  That  to  permit  the  complainants 
on  a  bill  presenting  that  such  an 
issue,  to  ask  at  the  hearing  for  a 
decree  making  the  defendant  per- 
sonally liable  for  the  i)ayment  of 
the  legacies  and  annuities  would 
be  a  surjirise,  and  that  the  prayer 
for  general  relief  could  not  r>e  re- 
sorted to  for  such  purpose,  that  the 
relief  granted  unucr  tlie  general 
prayer  must  be  lonsistcut  with  that 
specially  ]trayed  f<^r. 

2d.  Tliat  the  jtroperty  in  question  was 
subject,  to  the  extent  of  the  teMa- 
tor's  intereijt  in  it,  to  the  }>ayment 
of  the  annuities:  and  that,  as  it 
was  in  Rennie's  jiossession,  the  «'om- 
plainant.s  had  the  right  to  follow  it, 
and  Were  not  to  be  denied  relief 
because  the  will  was  not  proved  in 
this  state. 

3d.  That  the  comjilainant.'^  wen?  enti- 
tled to  an  act^ount  and  to  a  decree 
that  thirse  annuities  be  pai'l  (»ut  of 
the  testator's  interest  in  the  pro- 
>erty  in  (piestion.  Jiennic  y.  Crom- 
tie,  457 


): 


